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from  21st  October  1914), 
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A 

ABATEMENT. 

(l)  Of  aijpeal  li/  fofu,  whei-e  representatives  (»f  one  deeeased  res- 
pondent wei-e  not  iMous'it  on  record  within  time. 

See  Civ!f  Prur^^flun'  ('»d'',  lOOS  (11). 

No.  41  PR.  1915. 

(1)  0/  (ippfal  for  nihil acfiiti'ul  of  damages  for  pirsonal  irnuKj 
— on  death  of  plaintijf'-dpiielhmt — second  appeal  on  question  of  coats 
alone — whether  admissible. 

One  G.  S.  K.  sued  the  defendant  for  Rs.  5,250  as  damages 
for  libel  and  in  the  first  Court  obtained  a  decree  for  Rs.  4,000. 
On  appeal  the  Divisional  Court  reduced  the  amo\int  to  Rg.  50 
and  directed  that  the  plaintiff-respondent  shcnild  pay  defendant 
appellant's  costs  in  that  Court.  The  plaintiff  lodged  a  second  apjeal 
in  the  Chief  Court  and  then  died,  the  names  of  his  three  minor 
sons  being  substituted  for  his.  It  was  objected  that  tlie  appeal 
abates,    the  claim  being  based  on  an  alleged  pe^'sonal  wrong. 

field  that,  while  the  exisiting  decree  for  Rs.  50  in  favour  of 
the  deceased  plaintiff  enui'es  for  the  benefit  of  his  sons,  they  can- 
not move  the  Chief  Court  to  grant  to  them  on  account  of  the 
personal  wrong  done  to  their  father  a  further  sum  as  damages  and 
that  the  appeal,  consequently,  abates. 

I.   L.    R.   27    Mad.  588,   I.  L.  K.  9  All.  131,  /.  L.  R.  2G  Bom.  597. 

/.  L.  R.  26  Mad.  4:99  and  4  P.  R.  1897,  distinguished. 

18  Q.  B.  D.  771  and  Ratan  Lai's  Law  of  Torts  (1908  edition), 
p.  G2,  and  Lord  Halsbury's  Law^s  of  England,  Vol.  14,  para.  518,  and 
Vol.  18,  para.  1,1G4,  referred  to. 

Held  also,  that  tlie  Court  cannot  allow  a  second  appeal  on  a 
question  of  costs  alone. 

No.  62  P.  R  1915. 

ACKNOWLEDGMENT. 

Of  indebtedness,  cannot  form  hasis  of  suit. 
See  Indian  Contract  Act,  1872  (3). 

iNo.  76  P.  R.  1915. 
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ACT  XIX  OF  1841. 

Sections  3,  4  and  5. 

Protection  of  property  of  deceased  person — necessary  procedure  hy 
Court  before  curator  is  appointed. 

Held,  following  I.  L.  R.  12  Mad.  341  (345)  that  the  necessary 
conditions  subject  to  which  a  curator  is  to  be  appointed  under 
section  5  of  Act  XIX  of  1841  are  :— 

(1)  There  must  be  an  application  and  an  examination  as  directed 
in  section  3  ; 

(2)  The  Judge  must  be  in  a  position  to  say  upon  such  api)lita- 
tion  end  examination  that  danger  is  to  be  appreliended  of  mis- 
appropriation or  waste  of  the  '  property  before  the  summaiy  suit 
can  be  determined;  and 

(3)  The  delay  in  obtaining  security  from  the  party  in  possession 
or  its  insurticiency  must  be  likely  to  expose  the  party  out  of  pos- 
session to  considerable  risk. 

15  Indian  Cases  504,  66  P.  R.  1882  {F.  B.)  and  7  P.  R.  1904, 
referred  to. 

No.  11  P.  R.  1915. 

ACT  XIII  OF  1855. 

Compensation  cannot  be  claimed  by  a  brother — facts  must  be 
pi'oved    independently    of    what    was    proved  in  the  criminal  trial. 

See  Civil  Procedure  Code,  1908  (12). 

No.  106  P.  B.  1915. 


ACTS. 


XIX  0/1841— See  Act  XIX  of  1841. 
XIII  of  1855— See  Act  XIII  of  1855. 
VII  o/ 1870— See  Court  Fees  Act,  1870. 
/o/1872 — See  Indian  Evidence  Act,  1872. 
IV  of  1872— See  Punjab  Laws  Act,  1872. 
IX  of  1872— See  Indian  Contract  Act,  1872. 
///  of  ]  877 — See  Indian  Registration  Act,  1877. 
/  0/1879— See  Indian  Stamp  Act,  1879. 
AT/ o/ 1879 — See  Legcd  Practitioners  Act,  1879. 
XXVI  0/1881— See  Xegotiable  Instrtcments  Act,  1881. 
7/0/1882— See  Indian  Trust  Act,  1882. 
/F  0/1882— See  Transfer  of  Property  Act,  1882. 
1^/0/1882 — See  Indian  Companies  Act,  1882. 
X/r  0/1882— See  Civil  Procedure  Code,  1882. 
.YT/// 0/1884— See  Punjab  Courts  Act,  1884. 
r//o/ 1887— See  Suits  Valuation  Act,  1887. 
XVI  0/1887— See  Punjab  Tenancy  Act,  1887. 
XF// 0/1887— See  Punjah  LandRevenue  Act,  1887. 
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ACTS— CO  Hc^. 

VIII  o/ 1890 — See  Gttardians  and  Wards  Act,  1890. 

/// 0/1893 — See  Government  Tenants  (Picnjab)  Act,  1893. 

/  o/ 1894 — See  Land  Acquisition  Act,  1891. 

/  of  1898— See  Punjab  General  Clauses  Ad,  1898. 

F  0/1898— See  Criminal  Procedure  Code,  1898. 

//  of  1899— See  Indian  Stamp  Act,  1899. 

XIII  of  1900 — See  Punjab  Alienation  of  Land  Act,  1900. 

/o/1904 — See  Punjab  Loans  Limitation  Act,  190  L 

//o/ 1905— See  Punjab  Pre-emption  Act,  1905. 

Ill  of  1907 — See  Provincial  Insolvency  Act,  1907. 

Fo/ 1908 — See  Civil  Procedure  Code,  1908. 

/Xo/1908 — See  Indian  Limitation  Act,  1908. 

XVI  of  1908 — See  Indian  Registration  Act,  1908. 

/o/1912 — See  Punjab  Courts  {Amendment)  Act,  1912. 

F  0/1912— See    Colonization  oj  Government  Lands  (Punjab)  Act, 

1912. 
/  oy  1913— See  Punjab  Pre-emption  Act,  1913. 
F//o/ 1913 — See  Indian  Companies  Act,  1913. 
/// 0/1914— See  Punjab  Courts  Act,  1914. 

ADOPTED  SON. 

Under   customary   law,  has    no  status  to  challenge  ahenation«  niado 
by  his  adoptive  father. 

See  Custom  {Alienation)  (8).  No   107  P  R.  1915. 

ADVERSE  POSSESSION. 

(1,     Of    waste    land— possession    adverse   to  vendor   is  also  adverse 
to  vendor's  son  where  parties  are  governed  by  Hindu  Law. 

See  Indian  Limitation  Act,  1908  (4).  ^^  ^^  ^  ^  1915. 

...  •••  •*• 

(2)  Tenants  paying  no  rent  and  continuing  to  Iwtd  the  Umd  afl'^ 
frnnination  oj  their  lease  and  who  asked  to  hacc  the  entries  in  the 
L'c venue  records  changed,  but  tvithout  success. 

Held,  that  lessees  (mustc^ars)  oi  shamilat  l^nd  paying  no  rent  and 
shewn  in  the  Revenue  records  as  non-occupancy  tenants,  who  wntnuied 
tohold  the  land  after  the  termination  of  their  Imsc  m  18boand  ni  l^^l 
.-laimed  to  be  proprietors  but  whose  request  was,  on  the  object-on  ot  the 
landlords,  rejected  by  the  Revenue  officers  and  the  entries  in  the  records 
remained  unaltered,  cannot  be  held  to  have  acquired  proprietary  nghts 
bv  adverse  possession. 

I    L    R,    22   Bom.   893  and  /.  L.  R.  24  Horn.  504,  distinguished. 

No.  25  P.  R.  1915. 
... 

(3)  Possession  by  vendee  of  absconder's  property  sold  under 
sections  87,  88,  Criminal  Procedure  Code,  not  adverse  to  absconder  s 
collaterals  till  after  absconder's  death. 

See  Indian  Limitation  Act,  1908  (7).  ^^^  ^2  p^  r,  1915, 
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ADVERSE  POSSESSION— concW. 

(l)     Mere   non-payment    of    rent    Hy    a  t  nanl    doe'J  not  render  his 
possession  adverse. 

See  Indian  Registratioyi  Act,  1877. 

...  .  No.  97  PR.  1915 

AGRICULTURAL   LAND. 

As  defined  in  section  2  (3),  {d)  of  the  Punjab  Ahenation  of 
ijund  Act,  does  not  inchide  a  right  to  collect  arrears  of  rent. 

See  Punjab  Pre-emption  Act,  1905  (l). 

No   13  P.R.  1916. 

A  N C EST  UAL  PROPER TY. 

(l)  Liabilitj^  to  attachment  of — in  the  hands  of  the  widow — 
after  death  of  male  i»r<Ji»rietor,  under  a  money  decree  a^^ainst  that 
proprietor. 

See  Custom  {Ancestral  Property), 

No.  39  P.  R.  1915 


(2)     Proi>erty  acquired    with   income    of   ancestral  propeity  is  self- 
ac(iuired  by  custom  and  ancestral  under  Hindu  Law. 

See  Custom  (Succession)  (12), 

No.  86  P.R.  1915. 


APOSTACY. 


(1)  ChaiiK'e  of  reh'gion  to  Muhammadanism  does  not  dei)rive  the 
conxert  of  his  rights  of  succession. 

See  Custom  (Succession)  (12). 

No.  86  P.  R.  1915. 

(2)^  Change  of  i-eligiou  to  Muhauimadanism  does  not  depri\e  a 
member  of  a  joint  Hindu  family  of  his  right  of  challenging  an  imprope^r 
alienation. 

Joint  Hindu  Family  (o). 

No.  89  P.  R.  1915. 


APPEAL 


(1)  From  order  of    remand  by    lower    Appellate    Court,    where  law 
])oiut  is  involved. 

See  Colonization  of  Government  Lands  (Panjab)  Act,  1912. 

No.  8  PR.  1915. 

(2)  I'lidci-  Companies  .Vet.  1SS2,  pending  hi  l)ivi.-,ional  Court,  when 
ne  v  Punjab  Courts  Act  came  into  force,  must  be  tried  by  Chief  Couit. 

See  Pnnjab  Conrts  Art,  ]!>14  (1). 

No.  SOP.  R.  1915. 

{•A)     r,y  examinee— against  order  under  sections  102  and  163  of  the 
Companies  Act,  1^82,  directing  his  examination 
See  Indian  Companies  Act,  1882  (3). 

No.  4QP.  R.  1915. 
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APPEAL— co7ic/c/. 


(4)     From  decree  on  award  of  arbitrators,  when  competent. 
See  Civil  Procedure  Code,  1908  (1 4). 

No  99  P.  R.  1916. 


ARAINS. 


(1)  Lahore  city — governed  by  custom  in  matters  of  succession. 
See  Cuslom  {Succesniov)  (3). 

No.  26  PR.  1915. 

(2)  Of  Mauza  Nawankot,  tahs'd    Ijidiorc — sister  challenging  aliena 
tion  made  by  her  sister — onns  probandi. 

See  Custom  (Alienation)  (.3). 

No.  45  PR.  1915. 

(3)  Gidjarosh — of   Lahore    city — governed  by   custom  in  regard  to 
Mills. 

See  Custom  {Wills). 

No.  49  P.  R.  1915. 

(4)  Of  Pakki   Thathi,    Lahore — self-acquired    property — succession 
to — by  near  collaterals  in  preference  to  aunt's  son.    , 

See  Custom  {Succession)  (13). 

No.  96  P.  R.  1815. 


ARBITRATION. 


(l)     Arbitrators    disagreeing — validity  of  unqnre's    axco.rd  differing 

from  both   and  made    without   consulting    arbitrators — entry  of  amount 

due  on  a  mortgage  in  list  of  mortgages  prejjared  at  settlement— presump- 

tioii   of  correctness  of  such   entry — Punjab    Land  Revenue  Act,  1887, 

sections  44  a)id  46  and  rulet>.        , 

Plaintiff  sued  for  redemption  of  a  lekho.  mukhi  mortgage  on  land  on 
l)ayment  of  Rs.  110,  or  whatever  sum  might  be  found  due  by  the 
Court.  The  i»arties  agreed  to  submit  the  case  to  arbitrators  and  that 
in  case  of  di.sagreement  the  Court  should  appoint  an  umpire  n\  hose 
decision  would  be  accepted  In  the  agreement  of  reference  the  wurds 
ba  kai<rat  rai  had  been  cut  out.  The  arbitrators  disagreed  and  the 
Court  appointed  an  umpire  who  gave  an  a^^"ard  without  consulting  the 
arbitrators  and  differing  from  both  the  awaids  ^f  the  arbitrators.  The 
first  Court  thereon  set  aside  the  award  of  the  umpire  on  the  ground  of 
technical  misconduct  and  the  lower  Appellate  Court  agreed  with  this 
order,  holding  tha-t  the  inuinre  was  bound  to  agree  with  one  or  other 
of  the  arbitrators  and  the  decision  should  have  been  according  to  the 
majority. 

field,  that  the  lower  Appellate  Court  had  uiibconstrucd  the  agreement 
of  reference,  and  that,  the  arbitrators  having  disagreed,  the  umpire  was 
entitled  to  settle  the  matter  in  any  way  he  thought  proper  and  just 
and  was  not  obliged  to  considt  with  the  arbitrators, 

H  P.  li,  1891,  referred  to. 
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ARBITRATION— concZt^. 


TIeJd  also,  tbat  the  amount  of  mortgage  money  due,  set  out  in  the 
.statement  of  mortgages  with  possession  pi'epared  at  the  settlement  of 
1898,  has  the  same  presum^jtion  of  conectness  under  section  44  of  the 
Punjab  Land  Revenue  Act  as  all  other  entries  in  a  recox'd  of  light  made 
in  accordance  Avith  the  law,  such  statement  being  tlie  one  prescribed  as 
statement  H.  under  No.  86  of  the  rules  framed  under  section  46  of  the 
Act. 

No.  55  P.  R.  1915. 

(2)  Decree  on  tiward  of   arbitrators,  when  open  to  api)eal  and  when 
to  revision. 

See  Civil  Procediire  Code,  1908  (14). 

No.  99  P.  R.  1915. 

(3)  Suit  on  award  of  arbitrators — limitation  for. 

See  Indian  Limitation  Act,  1908  (3). 

No.  102  P.  R.  1915. 


ARORAS. 


(1)  Of  Multan — not  governed  by  custom. 

See  Custom  (Siiccession)  (4). 

No.  33  P.  R.  1915. 

(2)  Of  Mauza  Vidor,  Dehra  Ghazi    Khan  District,  gov^ernod  partly 
by  custom  and  partly  by  Hindu  Law. 

See  Custom  (Sticcession)  (12). 

No.  8    P.  R.  1915. 

(3)  Widow  of  predeceased  son,   who  has  succeeded  to  a  share  of  the 
family  property,  has  no  light  to  alienate. 

See  Hindu  Law  (7). 

No.  92  P.  R.  1915. 


AUCTION  SALE. 


By  Court — absolute,  when  coufunied — sale  certificate  little  more  than 
evidence  of  title — confirmation  may  be  inferred. 

See  Cio'd  Procedure  Code,  TJOS  (10). 

No.  81  P.  R.  1915. 


AWANS. 


Talisil  Rawalpindi — aiieuatioii   l)\-    childless  i)roi»riet<jr    of   ciucestral 
l)roi)erty  without  necessity  in  presence  of  a  first  cousin,  not  valid. 

See  Custom  {Alienation)  (4).  ' 

No.  66  P.  R  1915. 


AWARD 


(l)     Effecting  partition  — whether    liable  to  stamp  duty  as  an  instru- 
ment of  partition. 

See  Indian  tStamp  Act,  1879. 

No.  29  P.  R.  1815. 
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AWARD— concur/. 


(2)     Application  to  file   private   award — second  appeal,   not  compet- 
ent— nor  revision. 

See  Civil  Procedure  Code,  1908  (o). 


No.  66  P.  R.  1915. 


See  also  Arbitration. 

B 

BADNI  TRANSACTION'S. 

Limittition  for  suit  for  losses  on — 
See  Indian  Li'mifntion  Art,  1908  ( 1 ). 


No.  23  P.R.  1915. 


CHUKDAWANI). 

Jats  of  Mauza  Kakrola,  Delhi  Talisil,  follow  cJnindaH-and  vn\c  of 
succession. 

See  Custom  (Sticcession)  (ll). 

No.  72  P.  R.  1915. 

CIVTL  PROCEDURE  CODE,    XI Y  OF  1882- 

(1)     Section  13,  E.xplanatiox  II. 

First  sitit  in  capacity  of  vendt'es,  second  suit  in  capacity  ofrever- 
!<ioners — ivaiver. 

On  1st  June  190.3  D.  R.  sold  the  property  in  suit  to  defendants  and 
on  1st  July  190.3  he  sold  the  same  property  to  plaintiffs.  On  6th  June 
1 904  plaintiffs  sued  for  the  land  as  vendees  and  were  met  by  the  sale- 
deed  of  1st  June  1903  ;  the  claim  was  finally  dismissed  by  the  Chief 
Court  on  15th  March  1907.  On  22nd  October  1907  plaintiffs  as 
reversioners  sued  for  a  declaration  that  the  sale  of  1st  June  1903  was 
invalid  as  against  them,  as  being  a  sale  of  ancestral  land  without  their 
coiisent,  and  not    for  consideration  and  necessitj'. 

Held,  that  the  second  suit  was  not  barred  under  explanation  IT  of 
.section  13,  Civil  Procedure  Code,  1882, 

Held  also,  that  the  fact  that  plaintiffs  had  themselves  accepted  a  sale 
from  the  vendor  did  not  amount  to  waiver  or  acquiescence  on  theii- 
part. 


15  P.  R.  1903,  distinguished. 

••'  •••  ••• 

(2)     Sections  311,  314, 

Confirmation  of  auction  sale  passes  title. 
See  Civil  Procedure  Code,  1908  (10). 


No.  68  P.  R.  1915. 


No.  81  P.  R.  191  §. 
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CIVIL  PROCEDURE  CODE.  1908. 

(1)  SfX'TIOX  4,  AND  ORDER  8,  RULK  fi. 

Claim  of  set-off  by  flftpositor  in  a  Company  in    liquidation,  in  suit  for 
a  flebt   due  by  him. 

See  Indnmi  Comprinifn  Act,  1882  (1). 

No.  63  P.  R.  1915. 

(2)  Section  10. 

Res- judicata — second  suit  for  partition  of  joint  property — second 
siiit  for  possession  of  tor  prcvions  decree  cnndifional  on  payment  of  a 
stim  of  money. 

Plaintiff  sued  defendant  in  1905  for  possession  by  partition  of 
certain  imino\al)le  property.  A  cornjjromise  decree  was  passed  by 
which  plaintiff  was  to  j,a't  two  kothas  and  had  to  pay  Rs.  10  to 
the  defendant.  The  decree  was  not  executed  and  became  barred 
by   time.     The    jilaintiff  now  brought  a  fresh  suit  foi'  partition. 

IleJd,  that  a  joint  tenant  can  apply  to  the  Court  for  partition 
so  loDK  as  the  joint  tenancy  exists,  and  therefore  the  plaintiff's 
present  suit  to  enfoi'ce  partition  was  not  barred  by  the  previous 
decree,  though  no  suit  would  be  maintainable  to  enforce  that 
decree. 

10  CaJ.  W.  N.  8.39,  /.  /..  R.  28  AU   627,  referred  to. 
Also  3  Bom.  L.  R.  94. 

Held  (dso,  tliat  apart  from  this  the  present  suit  was  not  bai-red 
by  the  previous  fleci-ee  becau.se  that  decree  was  conditional  on  payment 
of  money  to  the  defendant. 

93  P.  7?.  1879  {F.  B.\  refened  to. 

No.  77  PR.  1916. 

(3)     Section  U,  Explanation  IV. 

Res  judicata — matters  tvhich  might  and  oiir/hf  to  have  been  made 
ground  of  defence  or  attack  in  the  former  suit. 

On  the  4th  Api-il  1903  the  defendant  executed  a  bond  in  favour 
of  plaintiff  for  Rs.  3,539  for  3  years  bearing  interest  at  Rs.  15 
per  cent,  per  annum  to  be  paid  yearly  and  in  case  of  defaidt 
com])ound  interest.  On  20th  .June  1904  plaintiff  sued  for  Rs.  547-9-0 
interest  and  compound  intei^est  due  up  to  date  of  institution  of 
suit.  The  defendant  appeared  in  Court  and  asked  for  10  days 
time  to  settle  up  with  plaintiff.  This  reque.st  was  granted,  but 
defendant  neither  settled  up  nor  appeared  again  in  Court  and  an 
ex-parte  decree  was  passed  in  favour  of  plaintiff'  for  Rs.  530  and 
costs,  the  claim  to  compound  interest  being  disallowed  ;  neither  party 
appealed  from  this  decree.  The  plaintiff  has  now  filed  a  suit  for 
recovery  of  the  principal  and  intei'est  and  compound  interest  for 
the  period  beginning  f loni  institution  of  the  previous  suit.  Defendant 
admits  execution  of  the  bond  but  pleads  undue  influence,  weakness 
of  intellect  and  want  of  consideration,  he  also  urges  that  the  interest 
is  extortionate. 
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CIVIL  PROCEDURE  CODE,  l^OS—contd. 


Field  by  the  Chief  Court,  that  under  r,cctioii  11,  explanation  IV, 
tlie  pleas  now  set  up  l)y  defeiKlant  and  not  raised  in  the  previous 
suit  were  res  judirafK  and  could  not  be  j^tuie  into. 

Ifeld  also,  that  tlic  decision  in  the  previous  suit  on  the  ques- 
tion of  compound  interest  adverse  to  plaintift"  was  res  judicata  and 
no    such    claim  could  consequently  be  entertained  in  the  present  suit, 

/.  /..  R.  21  C<d.  8.S,  (Hstinguislied. 

/.  L.  R.  21  Cal.  711,  and  /.  /..  R.  28  Cal  17,    dissented  from. 

No.  12  P.  R.  1915, 

(4)       .SeCTI0N.S  3-1,    110  AND  Ol^DER  -15,   RULE  2. 

Appeal  to  Privy  Council  irlfre  Chief  Court  agreed  ivith  findinga 
<■/  lower  Court,  hut  accepted  appeal  so  far  as  to  reduce  the  amount 
liiiyahle  hy  appellant — irhether  this  is  an  affirmation  of  the  decision 
iif  the  lower  (.'ovrf — diKcrefiannry  power  of  Court  to  alloio  interest 
from   date    of  suit    to    date    of    decree — rrhether  substantial  question 

(fltUC. 

Held,  that  where  the  Chief  Court  on  appeal  agreed  with  the 
findings  of  the  District  Judge  upon  the  merits  bu:  accepted  the 
appeal  so  far  as  to  reduce  the  amount  payable  by  appellant  by 
the  difference  between  compound  and  simple  interest  from  a  certain 
date,  that  this  amounted  to  an  affirmation  of  the  decision  of  the 
District  Judge  within  the  meaning  of  the  last  paragraph  of  section 
110    of  the  Code  of  Civil  Procedure. 

8  Cal.  W.  F.  294,  referred  to. 

Held  also,  that  the  Court  under  section  3-4  of  the  Code  has  a 
discretionary  power  to  allow  interest  post  litem  motam  at  such  rate  a.s 
it  deems  reasonable,  and  allowing  Rs.  9  per  cent,  per  annum  (the 
rate  fixed  in  the  mortgage  deed)  was  not  such  an  arbitrary  and 
unwarrantable  exercise  of  this  discretion  as  to  involve  a  substantial 
question  of   law  under  section  110, 

•  ••  •••  .«.  •••  •••  ^O.  ^^  jr.  XV.  1915. 

(5)     Section  104,  sub-section  1  (/)  and  sub-section  2. 

Second  appeal  from  order  filing  an  award — revision. 

The  plaintiff-appellant  applied  under  para.  20,  .schedule  II  of  the 
Code  of  Civil  Procedure  for  filing  an  award,  made  without  the 
intervention  of  the  Court.  That  Court  held  that  part  of  the  award 
being  on  a  matter  which  could  not  be  the  subject-matter  of 
arbitration,  was  void,  but  as  the  valid  portion  of  the  award  was 
separable  from  the  invalid  one,  the  Court  ordered  the  awai'd  to  be 
filed  so  far  as  it  was  free  from  the  objection  of  invalidity.  Upon 
appeal  the  Divisional  Judge  held  that  a  private  award  must  be 
either  affirmed  in  its  entii'ety  or  rejected  in  toto  and  consequent! j- 
rejecte  1  the  application  for  filing  the  award. 

Held,  that  no  second  appeal  was  competent  from  the  order  of 
the  Appellate  Court  passed  in  appeal  under  section  104  (•),  Civil 
Procedure  Code — vide  sub-section  (2)  of  section  104. 
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CIVIL  PROCEDURE  CODE,   1908— con^d 

Ilehl  also,  that  the  r'ecision  of  the  lower  Appellate  Court  to  the 
effect  that  a  private  award  must  be  either  affirmed  in  its  entirety 
or  rejected  in  toto  was  not  open  to  revisi'  n,  (a)  as  it  was  a 
decision  on  a  point  of  law  which,  even  if  wrong,  did  not  constitute 
a  material  irregularity,  and  ijb)  as  the  appellant  had  another  remedy 
by  way  of  regular  suit  to  enforce  the  award. 

.    ...  ...  ...  ...  ...  No.  66  P.  R.  1915. 

(C)     Order    1  i-ule  9,  order  2  rule  1,  and  order  41  rule  20. 

E.xplained — non-joinder  of  a  party  not  to  defeat  suit — when  Appel- 
late Court  impleads  a  party,  limitation  does  not  ai'ise.  • 

See  Pniijah  Courts  Act,  1884  (3). 

No.  3P.  R.   1915. 

(7)     Order  2,  rule  2. 

First  suit  dismisspd  on  grotmd  that  a  suit  for  partial  partition 
did  not  lie — n-hether  bar  to  second  suit  for  jKirtition  of  aU  the  joint 
properties. 

Plaintiff  in    1909    sued    defendants  for   his   share  of  two  mortgage 

debts   realised  by  them  from  the  mortgagors.     This  suit  was  eventually 

dismissed   in   appeal    on  the   ground   that  a  suit  for  partial  partition 

,  did    not   lie.     Plaintiff  then   brought   the    present   suit  for   partition 

of  all  the  joint  properties. 

Held,  that  when  the  dismissal  of  a  suit  takes  j)]ace  for  defect 
in  the  form  of  the  suit,  order  2,  rule  2  of  the  Code  of  Civil 
Procedure  does  not  preclude  a  plaintiff,  whose  suit  has  thus  been 
dismissed,  from  bringing  a  second  suit. 

^^  P.  R.  1884,  referred  to. 

Held  also,  that  tlie  present  second  suit  was  not  barred  under 
order  2,  rule  2,  because  : — 

(a)   the   causes   of  action  in  the  suits  were  different ; 

8  Bom.  II.  C.  R.  {Appellate  Civil  Cases)  205,  per  Melville,  J.  and 
/.  L.  R.  20  Cal.  385,  referred  to. 

{b)  the  dismissal  of  the  first  suit  for  partial  partition  resulted 
in  the  parties  continuing  to  be  joint  owners  in  the  properties  as 
before  and  as  long  as  the  joint  ownership  subsists,  any  of  the 
joint  owners  may  demand  partition. 

No.  87  P.  R.  1915. 

(8)     Order  2,  rule  3. 

Jurisdiction — combined  suit  on  di^erent  causes  of  action  which 
separately  would  be  cognisable  by  a  Small  Cause  C/ourt—on\xs  pro- 
bat  di    in  regard  to  consideration  on  pro-notes. 
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CIVIL  PROCEDURE  CODE,  l90S—contd. 

The  plaintiff  sued  in  one  suit  on  3  pro-notes,  the  claim  in 
respect  of  each  of  which  was  less  than  Rs.  500. 

Held,  that  under  order  2,  rule  .3  of  the  Code  of  Civil  Procedure 
a  plaintiff  can  combine  in  one  suit  against  a  defendant  several 
causes  of  action  and  as  according  to  the  aggregate  value  of  the 
causes  of  action  comprised  in  this  suit  it  was  not  cognisable  by 
a  Court  of  Small  Causes  the  suit  was  rightly  tried  by  a  Subordinate 
Judge. 

Held  also,  that  when  a  defendant  admits  execution  of  the  pro-note 
on  which  the  suit  is  based  and  pleads  absence  of  consideration  the 
initial  onus  is  almost  invariably  upon  tiie  plaintiff,  but  that  such 
onus  shifted  to  the  defendant  in  this  case,  as  he  was  a  man  of 
business  with  a  good  knowledge  of  English  who  had  admitted 
having  received  a  portion  of  the  consideration  and  signed  a  pro- 
note  which  expressly  states  that  it  was  '  for  value  received." 

17  P.  B.  1888,  distinguished. 

No.  100  P.  R.  1915. 

(9)      OrDKR  17,  RULE  3. 

Jffot  applicable,  unless  time  has  been  granted  to  a  party  spec IficaUy 
for  the  purpose — Caurt's  duty  to  have  service  of  summons  effected 
on  witnesses. 

Held,  that  the  stringent  provisions  of  order  17,  rule  3  of  the 
Code  of  Civil  Procedure  cannot  be  invoked  unless  time  has  been 
granted  to  a  party  specifically  for  the  p)ei"foi'"*^i^^'t5  of  any  of  the 
acts  mentioned  therein  and  that  party  has  committed  a  default  in 
Iierformance  thereof. 

139  P.  R.  1884  and  80  P.  B.  1899,  referred  to. 

Held  also,  that  where  a  party  to  a  suit  has  paid  the  process 
fee  for  summoning  witnesses  the  Court  and  its  officers  are  res- 
ponsible for  effecting  service  and  an  adjournment  caused  by  the 
non-attendance  of  witnesses  for  want  of  service  is  an  adjournment 
in  the  ordinary  course  and  does  not  amount  to  time  granted  to 
one  party  within  the  meaning  of  order  17,  rule  3. 

19  W.  R.  34  (35),  referred  to. 

Held  further,  that  an  adjournment  thus  rendered  necessary  by 
the  non-appearance  of  witnesses  is  not  converted  into  time  granted 
to  a  party  under  order  17  by  the  fact  that  it  was  utilized  for 
another  purpose  as,  e.  g.  ihe  payment  of  the  est  cf  appointing  a 
Commissioner. 


(10)     Order  21,  rules  92  and  94. 


No.  51  P.  R.  1916. 


Civil  Procedure  Code,  1859,  sections  256-259 -^Citi^  Procedure 
Code,  1882,  sections  311,  314 — auction  sale — when  absolvte — con- 
firmation of  sale — necessity  of  sale  certificate. 
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CIVIL  PROCEDURE  CODE,  1908— co?iic?. 

Held,  that  confirmation  of  an  auction  sale  is  necessary  before 
title  passes  and  the  sale  becomes  absolute  (i.  e.  title  passes)  on 
ponfirniation — vide  order  21,  rulo  92  (1)  of  the  Code  of  Civil 
Procedure,  but  the  sale  certificate  is  little  more  than  evidence  of  title. 

27  P.  R.  1892  (followint^  /.  L.  R.  12  Bom.  589),  92  P.  R. 
1893  (p.  367),  9  P.  R.  1903,  92  P.  i?.  1907,  and  notes  to  section 
65  of  AVoodrolfe  and  Amir  All's  Code  of  Civil  Procedure,  referred  to. 

52  P.  R.  1897,  distinguished. 

Held  also,  that  confirmation  of  an  auction  sale,  where  not  made  in 
precise  terms,  may  sometimes  be  inferred  from  the  nature  of  the  action 
taken  bj' the  executing  Court  on  I'cceipt  of  rep.)rt  of  sale  ar.d  that  in 
the  present  case  the  ])roper  inference  was  that  the  sale  was  confirmed. 

No,  81  P.  R.  1915. 


(11)     Order  22,  rules  4  and  9. 


Limitation — sufficient  cause  for  not  brhujhuj  representative  of 
deceased  respondent  on  record  ivithin  time — aOatement  of  ajjpcal  in  toto. 

The  plaintitts,  proprietors  of  taraf  Charhda,  sued  the  defendants, 
co-i)roprietors  in  the  taraf,  for  a  declaration  that  the  shamilat  t>f 
the  taraf  was  divisible  between  i>laintiils  and  defendants,  according 
to  ancestral  shares,  and  not  according  to .  Khewat.  Daim  was  one 
of  the  defendants  impleaded.  The  first  Court  dismissed  plaintiffs' 
suit.  Plaintiffs  appealed  to  the  Chief  Court  impleading  the  same 
defendants  as  respondents.  Daim  died  during  pendency  of  the 
appeal  and  plaintiffs-appellants  did  not  present  an  application  to  the 
Court  to  bring  Daim's  legal  representative  on  the  record  till  six 
months  and  9  days  after  his  death. 

Held,  that  mex'e  ignorance  of  law  is  not  sufficient  cause  for  not 
applying  within  time  to  bring  the  leg.il  representative  of  a  deceased 
respondent  on  the  record. 

/.  L.  R.  13  Mad.  269,  5l  P.  R.  i«86  {P.  />'.),  13  P.  R.  1889 
and  204  P.  L.  R.  1912,  referred  to. 

Held  also,  that  the  appeal  abated  wholly  and  not  only  as  against 
Daim. 

60  P.  R.  1911,  62  P.  R.  1913,  107  /'.  /..  i^.  1913, /.  L.  R. 
22  All.  222,  53  P.  R.  I«y6  and  /.  /..  R.  17  Cal.  906  (910), 
refei'red  to. 

No.  41  P,  R.  1915. 

(12)     Ohdek  22,  hl-jj:  6. 

Validity  o/'Jicdi/inent  icritteu  after  death  of  one  of  the  defendants — 
survival,  of  claim  against  the  other  joint  tort-feasor — Act  XIII  o/ 1855— 
cuit  for  compensation— facts  alleged  must  be  proved— judonieni  in 
criminal  trial  and  evirhnce  then  recorded  not  admissible— Indian 
Evidenre  Art,  I  of  1872,  sections  17,  18,  21,  33  and  A-2— evidence  of 
d"fendant's  admission  ofynUt  to  police  admissible — brother  has  no  status 
to  claim  compensation,  even  if  he  and  deceased  were  members  of  a  joint 
Hindu  ft.mil y^amcnnt  of  compensation. 


* 
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CIVIL  PROCEDURE  CODE,  1908— contd. 

Plaintiifs,  the  sou  and  brother  of  one  L  II.,  sued  the  2  defendants  for 
Rs.  4,000  compensation  for  causing  the  death  of  L.  R.  and  Rs.  1,000 
as  value  of  goods,  etc.,  taken  by  them  from  deceased — defendants  had 
been  tried  for  the  iiiurder  of  L.  R.  in  the  Faridkot  State  and  sentenced 
each  to  transportation  for  life,  but  after  expiry-of  about  3  years  were 
released  (in  conjunction  with  various  other  prisoners)  at  the  time  of 
the  Imperial  Durbar.  The  first  C'uurt  dismissed  the  claim  as  to  com- 
pensation but  gave  a  decree  for  Rs.  1,000,  value  of  the  goods.  The 
lower  Appellate  Court  decreed  Rs.  2,000  as  compensation  in  addition 
to  the  Rs.  1,000  allowed  for  value  of  goods.  One  of  the  defendants 
died  after  arguments  had  been  heard  in  the  lower  Appellate  Court  but 
before  delivery  of  judgment. 

I/e/d,  that  the  decree  of  the  lower  Appellate  Court  had  the  same  force 
as  if  it  had  been  passed  in  the  lifetime  of  both  defendants  and  that  the 
provisions  of  order  22,  rule  6  of  the  Code  of  Civil  Procedure  had  no  ap- 
plication to  it. 

Held  also  that,  as  the  liability  of  the  defendants  as  joint  tort-feasors 
was  joint  and  several,  the  cause  of  action  would  on  the  deatli  of  one  of 
them  survive  as  against  the  other. 

7^/(/./w/'^A«r,  that  the  judgment  of  the  Sessions  Judge  of  Faridkot 
in  the  murder  trial  was  not  admissible  as  a  piece  of  evidence  in  Civil 
proceetlings  and  was  not  covered  by  section  42  of  the  Evidence  Act. 

10  W.  li.  56,  14  W.  R.  .339,  L  L.  R.  6  Cal  247  and  I.  L.  R.  23  Cat. 
610,  referred  to. 

And  that  the  facts  alleged  by  the  plaintiffs  in  the  Civil  case  must  be 
pro\ed  independently  of  that  judgment. 

/.  L.  R.  4  All.  97,  5  W.  R.  26  and  5  W.  R.  27,  referred  to. 

Held  also,  that  the  depositions  of  witnesses  taken  in  the  Faridkot  Court 
were  inadmissible  and  section  33  of  the  Evidence  Act  was  inapplicable. 

ffeld  however,  that  admissions  of  guilt  by  one  of  the  defendants  to  a 
police  officer,  though  not  receivable  in  evidence  in  the  criminal  trial, 
may  be  proved  in  the  Civil  proceedings  as  admissions  under  sections  1 7, 
18  and  21  of  the  Evidence  Act. 

/.  L.  R.  9  Bum.  131  (134),  11  Indian  Cases  584,  and  Wigmore  on 
J'Jvidence,   Volume  T,  para.    815,   referred  to. 

/Idd  also,  that  a  brother  is  not  a  person  entitled  to  comix'nsation 
Under  Act  III  of  1855  and  the  mere  fact  that  he  and  the  deceased 
were  members  of  a  joint  Hindu  family  ga\'e  him  no  title  to  claim  CDm- 
pensation. 

Held  further,  that  the  amount  of  compeusatinu,  Rs.  2,000,  decreed 
by  the  lower  Appellate  Court  in  favour  of  both  the  plaintiffs  was  not 
an  excessive  amount  to  allow  to  the  one  plaintiff,  the  son  of  the  d  ceased, 
considering  that  the  latter,  when  murdered,  had  a  wife,  2  daughteis,  his 
mother  and  a  son  living. 

No.  106  P.  R.  1915. 
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CIVIL  PROCEDURE  CODE,   ld08—conkl. 

(13)     Order  32,  rule  3. 

Appointment  of  guardian  for  minor  defendant — omissio7i  to  pass 
forma/  order — joint  Hindu  family — effect  of  death  of  father  and 
Manager  on  business  in  ivhich  he  was  a  partner — Hindu  Law — extent 
of  minor  son's  liability  for  partnership  debts — Indian  Contract  Act, 
1872,  section  247. 

Held,  that  wlaere  plaiutiiFs  bad  made  an  application  for  appuintment 
of  a  pfuardian  for  the  minor  defendants  and  the  Court  Iiad  issued  notices 
as  required  by  order  32,  rule  3  (4)  of  the  Code  of  Civil  Procedure  and 
the  guardian  named  had  taken  all  proper  steps  to  present  the  case  of 
the  juinurs  to  the  Court,  the  omission  by  the  Coui't  to  pass  a  formal 
oi'der  of  ajipointmeut  is  a  mei'e  irregularity  and  does  not  amount  to  a 
defect  vitiating  all  the  i)rocee! lings. 

/.  L.  n.  30  Cal  1021  (1031)  (P.  C.)  and  67  F.  R.  KS97,  referred  to. 

Held  also,  that  where  the  father  of  the  minor  was  a  j)artner  in  a  firm, 
he,  as  the  Manager  of  the  joint  Hindu  family,  consisting  of  himself 
and  his  minor  sons,  represented  the  whole  family  in  the  partnership 
and  his  death  did  not  therefore  cause  a  dissolution  of  the  partnership, 
the  family  which  may  be  regarded  as  a  persona,  remained  a  partner 
after  his  death  as  it  was  before  his  death. 

101  P.  J2.  1914,  referred  to. 

/It Id  further,  that  the  liability  of  the  minor  sons  must  be  limited  to 
their  share  in  the  property  of  the  firm,  vide  sectioiT  247  of  the  Contract 
Act,  and  neither  their  person  nor  their  other  property  is  liable  for  the 
firm's  debts. 

/.  L.  H.  3  Cal.  738,  referred  to. 

No.  61  P.  R.  1915. 

(14)     Order  32,  rule  7  and  schedule  II,  paras.  15  and  16. 

Decref  on  an  aboard  of  arl)itra'ort< — appeal — revision — objection  that 
the  Court  had  not  given  e^cpress  sanction  on  behalf  of  the  parties  who 
were  nunom — legality  of  act  of  agent  appointed  by  minor's  gvardian— 
rcvisiomvheu  other  rem-^dy  avaUtdile. 

Plaintiffs  as  collaterals  of  one  K.  A.  brought  two  suits  : — 

(1)  for  a  declaration  that  the  will  in  favour  of  Mussammat  A.  K.  (an 
uniiiarric<l  daughter  of  K.  A.)  and  one  A.  K.,  another  collateral  of  his, 
shall  not  affect  plaintiffs'  reversionary  rights  :  and 

(2)  for  possession  of  their  share  of  the  estate  of  F.,  a  sonless  pro- 
prietor, which  had  been  taken  possession  of  by  K.  A.  after  the  death  of 
F,'s  widow. 

The  cases  were  submitted  to  arbitration  and  the  arbitrators'  award 
was  in  favour  of  plaintiffs  and  the  lower  Court  passed  decrees  in  accord- 
anco  with  the  award.  From  these  decrees  defendants  appealed  to  the 
Chief  Court. 

H'ld,  that  as  the  decrees  were  in  accordance  with  the  award  no  appeals 
lay. 
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CIVIL  PROCEDURE  CODE,  Id08—co7icld. 

Held  also,  that  the  law  as  to  the  circumstances  in  which  revision  by 
the  Chief  Court  was  allowable  was  defined  in  88  P.  R.  1902  and  89 
P.  R.  1902  iF.  B.)  (which  interpret  and  apply  the  Privy  Council  ruling 
25  P.  R.  1902  (P.  C),  and  in  4  P.  R.  1907. 

Held  further,  that  the  omission  of  sanction  under  order  32,  rule  7  of 
the  Code  of  Civil  Procedui-e  is  no  j^round  foi   revision. 

4  P.  R.  1907,  referred  to. 

Held  also,  that  the  objection  that  the  agreement  to  submit  to  arbitra- 
tion was  not  agreed  to  by  all  the  parties  was  incoi-rect  inasnuich  as  one    - 
of  the  parties,  Mussammat  K.  B.,  was  guaiiiian  of  four  minors  and  she 
had   appointed   one  P.  K.  her  and    their  agent   and  his  acts  were  con- 
sequently their  acts. 

Held  also,  that  objections  as  to  the  conduct  of  the  arbitrators  are  no 
ground  for  revision. 

25  P.  R.  1902  (P.  C.)  (p.  101)  [reference  to  84  P.  R.  1901  (P.  B.)  ], 
referred  to. 

Held  fur  the  }\  that  the  revis'onal  jurisdiction  of  the  Chief  Court  is 
meant  for  use  in  extraordinary  cases  where  no  other  remedy  is  available, 
and  in  these  cases  the  minors  would  apparentlj'^  have  the  right  to  set 
aside  the  decrees  on  attaining  majority. 

No.  99  P.  R.  1915. 

(15)  Order  34,  rules  4,  5  and  6. 

Decree  in  suit  by  mortgagee  for  recovery  of  mortgage  money  against 
lepresentatives  of  decea.sed  mortgagor  should  be  drawn  up  in  accordance 
A\'ith  these  provisions. 

Sue  Indian  Stamj)  Act,  1879. 

No.  29  P.  R   1915. 

(16)  Order  43,  rule  1  (u). 

Appeal  from  order  of  remand — law  point. 

8ee  Colonization  of  Government  Lands  (Punjab)  Act,  1912. 

No.  8  P.  R.  1915. 

COLLECTOR. 

Order  of — under  Land  Acquisition  Act — cannot  be  interfered  with  by 
Chief  Court. 

See  Land  Acquisition  Act,  1894. 

No.  65  P.  R.  1915. 

COLONIZATION  OF  GOVERNMENT  LANDS  (PUNJAB)  ACT,  1912. 

Section  21. 

Where  tenant  died  before  commencement  of  Act — acquisitio7i  of  pro- 
prietary rights — Civil  Procedure  Code,  1908,  order  43,  rule  1  (u)  -appeal 
from  order  of  remand — law  point. 
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COLONIZATION  OF  OOVEKNMENT  LANDS  (PUNJAB)  ACT,   1912~concM. 

One  J.  S.  first  obtained  the  tenancy  of  the  laud  in  dispute  from 
Government  in  1890.  He  died  in  1894  when  the  tenancy  wa.^  mutated 
in  favour  of  defendants,  the  widows  of  J.  S.s  son  and  son's  son— 8  or  9 
years  liefore  suit  tlie  defendants  paid  to  Government  the  necessary 
sums  for  acquisition  of  i)r.M>iietary  rights.  Plaintiffs,  the  descendants 
ofG.  S.,  the  father  of  J.  S.,  through  a  son  M.  S.,  now  claimed  the 
propei-ty  as  next  revoi-.sioners,  on  the  plea  that  defendants  had  lost  their 
i-ights  oil  account  of  their  bad  conduct.  The  first  Court  held  that  the 
plaintiffs  had  no  stains  to  sue  as  defendants  had  acquired  propnetary 
rights  ;  the  Divisional  Judge  on  appeal  held  that  the  case  was  governed 
by  section  21  of  Punjab  Act  V  of  1912,  and  remanded  the  case  under 
Order  41,  rule  23  of  tile  Code  of  Civil  Procedure  for  decision  of  the 
remaining  issues. 

Held,  that  an  appeal  to  the  Chief  Court  against  the  order  of  remand 
was  competent  under  order  43,  rule  1  (u),  as  there  was  a  law  point 
involved. 

23  Indian  Cases  817  :  85  P.  i2.  1914,  distinguished. 

Held  also,  that  section  21  of  the  Punjab  Act  V  of  1912  had  no  ap- 
plication to  the  suit,  as  J.  S.  died  before  the  commencement  of  the  Act. 

Held  fui-ther,  that  the  defendants  when  they  paid  the  necessary  &ujiis 
to  Government  became  ipso  facto  owners  of  the  land  in  tbeir  ommi  rights 
and  plaintifis  had  therefore  no  status  t(j  dispossess  them. 

No.  8  P.  R.  1915. 
COMPANIES  ACT. 

See  Indian  Companies  Act. 
COMPANIES  IN  LIQUIDATION. 

(1)  Jurisdiction   of  District  Court  to   continue  winding  up  proceed- 
ings pending  when  new  Companies  Act  of  1913  came  into  force. 

See  Indian  Companies  Act,  1913  (l). 

No.  20  P.  R.  1915. 

(2)  Power  of  Court  in  case  of  voluntary  liquidation  to  stay  an  action 
brought  against  the  Company  before  it  went  into  liquidation. 

See  Indian  Companies  Act,  1913  (2). 

No.  31  P.  R.  1915. 

(3)  Contributories — forfeiture  of  shares  on  non-payment  of  calls. 

Held,  that  to  constitute  a  valid  forfeiture  of  shares  there  must  be 
the  ijower  to  forfeit,  an  intention  to  forfeit  and  a  notice  of  that  inten- 
tion, and  further  the  intention  must  be  actually  carried  into  effect. 
Even  when  the  Articles  of  Association  provide  that  a  forfeiture  shall 
take  place  ipso  facto  on  default  in  payment  of  calls,  the  defaulting 
shareholder  cannot  insist  on  the  articles  being  acted  upon. 

1  Equity  309,  referred  to. 

•«  ...  ...  No.  36  P.  R.  1915. 
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COMPANIES  IN  LIQUIDATION— co?i<</. 

(4)  Winding  up  —Contributories — forfeiture  of  shares — necessity 
Jor  carp  fid  exercise  of  power  of  directors  in  this  matter. 

~  Held,  that  a  right  to  forfeit  shares  must,  in  order  to  be  eflfectually 
exercised,  be  pursued,  with  the  greatest  exactness,  it  must  be  exercised 
by  the  yjroper  parties,  i.e.,  by  directors  properly  appointed  and  by  the 
requisite  numbei'  of  them  and  in  the  proper  manner  and  for  proper 
cause.  The  power  to  forfeit  is  a  trust,  the  execution  of  which  will  be 
narrowly  scanned  by  the  Court. 

Lindley  on  Companies,  pp.  726 — ^727,  referred  to. 

Held,  consequently  that  where  the  Directors  of  a  Company  passed  a 
resolution  authorizing  the  Managing  Director  to  settle  the  matter  of 
appellant's  liability  privately  with  him  and  to  place  the  result  before 
the  next  meeting  of  the  Board  for  consideration,  and  the  Managing 
Director  thereafter  wrote  to  the  appellant  informing  him  that  his  shares 
had  been  forfeited  but  never-  laid  the  matter  before  the  Board  which, 
under  the  Articles  of  Association,  was  the  only  body  empowered  to 
forfeit  the  shares,  the  action  of  the  Managing  Director  was  ultra  vires 
and  not  binding  on  the  Company  and  the  appellant's  name  was  rightly 
placed  upon  the  list  of  contributories  in  the   winding  up  proceedings. 

No.  37  P.  R.  1915. 

(.5)  Contributories — repudiation  of  contract  to  take  shares  on  ground-i 
of  'unauthorised  allotments — fraud  and  misrepresentation—  non-per- 
formance of  condition — presumption  in  regard  to  condition  being 
precedent — rvaiver  of  condition. 

Held,  that  where  a  person  has  applied  for  shares  in  a  Company 
and  paid  his  deposit  on  application  and  the  shares  were  allotted 
to  him  and  the  share  certificates  issued,  and  he  was  ti'eated  as 
a  share-holder  and  made  a  further  payment  after  allotment,  he 
cannot  afterwards  raise  the  objection  that  the  shares  were  not 
properly  issued,  on  the  ground  that  the  Manager  who  made  the 
allotment  was  not  duly  authorised  to  do  so. 

Lindley  on   Companies    {sixth    edition),  Vol.  I,  p.  65,  referred  to. 

Held  also,  that  even  where  the  agreement  to  take  shares  is 
void  if  the  appllicant's  narr.e  has  been  put  on  the  register  and  he 
with  full  knowledge  of  all  the  facts  does  acts  which  ai"e  only 
consistent  with  his  being  a  share-holder  in  respect  of  such  shares, 
he  will  be  bound  as  a  sL are-holder. 

Stiebels'  Company  Law  and  Precedents,  p.  210,    referred  to. 

Held   also,    that   after    commencement   of    winding    up  proceedings 
a  share-holder   cannot    have    his    contract   to    take    shares    set    aside 
on   the     ground    of  fraud    or  misrepresentation     unless  he   has   not 
,  only   repudiated   his  shares    but    has    also   taken    proceedings  to  have 

his  name  reu^oved  or  asserted  his  right  to  repudiate  them  in  an 
action  by  the  Company  to  enforce  calls  upon  him  before  the  com- 
mencement of  the  winding  up. 

23  Ch.  D.  413,  1  Ch.  D,  365  and  69  P,  R.  1914,  referred  to. 
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COMPANIES  IN  LIQUIDATION— co«c/c^. 

Held  further,  that  if  the  contract  to  take  shares  is  contingent 
and  the  condition  is  precedent  and  its  perfoi-mance  has  not  been 
waived  the  applicant  for  shares  will  not  be  a  contributory. 

42  Z.  J.  N.  S.  Chancery  403,  3  Ch.  633,  2  Ch.  527  atd  67 
L.  J.  R.  N.  S.  11,  rsf erred  to. 

Held  also,  that  where  as  in  this  case  the  applicant's  name  has 
been  entered  on  the  register  of  share  holders  to  Lis  knowledge  and 
without  any  protest  from  him  this  fact  is  strong  evidence  that 
the  case  is  not  a  condition  pn  cedent  case. 

2  CA.  511,  referred  to. 

57  L.  J.  R.  Ch.  D.  N.  ^.932,  distinguished. 

Held,  moreover,  that  even  if  there  was  a  condition  precedent  the 
applicant  had  waived  it  by  accepting  dividends  on  the  shares. 

No  54  P.  R  1915. 

(6)  Court  may  order  a  contributory  to  pay  up  debts. 

Hee  Indian  Companies  Act,  1882  (2). 

No.  59  P.  R.  1915. 

(7)  Power   of  Court  to  assess  damages  against  past  director. 

See  Indian  Companies  Act,  1882  (5). 

No.  60  P.  R.  1915. 

(8)  Suit   to  recovc r  debts   from  a  depositor— claim  of  set  off. 

See  Indian  Companies  Act,  1882  (l). 

No.  63  P.  R.  1915. 

CONDITIONAL  SALE. 

Service  of   notice   under   Regulation   XVII  of   1806,    wheie  mort- 
f  agor  is  a  minor. 

See  Regulation  XVII  of  1806  (l). 

No.  78  P.  R.  1915. 

CONTRACT. 

(1)  Of     hypothecation     of    animals — whether     enforceable    under 
Indian    law,    and  whether  the  offspring  of  the  animals  are  bound. 

See  Transfer  of  Property  Act,  1882. 

No.  10  P.  R.  1915. 

(2)  Deed   of  relinquishment  by  ividoiv  to  next  reversioner — whether 
enforceable  against  the  land  when  consideration  has  not  been  paid. 

Held,  that  a  deed  by  which  a  widow  re  inquishes  her  life-estate 
in  land  to  the  next  male  reversioner  in  consideration  of  a  certain 
sum  of  money,  is  not  equivalent  to  a  sale  and  cannot  therefore 
be  enforced  against  the  land  when  no  part  of  the  consideration 
has  been  paid. 

No  70  P.  R.  1915. 
CONTRACT  ACT. 

Seo  Indian  Contract  Act, 
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COSTS. 

Secontl  appciil  not  competent  on  question  of  costs  alone. 

See  Abatement  ("2). 

No.  62  P.  R.  1915 

COURT-FEE. 

On  appeal  where  mortgagor  asks  that  the  amount  of  mortgage 
money  payable  by  him  should  be  reduced. 

See  Mortgage  (3). 

No.  58  P.  R.  1915. 

COURT-FEES  ACT,  1870. 

Section  7,  IV  (/'). 

Court-fees  on  appeal  from  preliminary  decree  in  suit  for  dis- 
solution of  partnership  and  rendition  of  accounts. 

Held,  that  under  section  7,  IV  (/')  of  tho  Court-Fees  Act  an 
appeal  from  a  preliminary  decree  ill  a  suit  fur  dissolution  of  part- 
nership and  rendition  of  accounts  must  bear  Court-fees  ad  valorem 
on  the  amount  at  which  the  relief  is  valued  in  the  plaint. 

150  P.  R.  1908,  /.  L.  R.  18  Bom.  209,  13  P.  R.  1901,  /.  L.  R. 
6  Bom.  143  and  13  CaJ.  W.  iV.  815  (819),  referred  to. 

No.  7  P.  R.  1915. 

COURTS  ACT. 

See  Punjab  Courts  Act. 
CRIMINAL  PROCEDURE  CODE,  1898. 

Sections  87,  88. 

Sale  of  absconder's  property — suit  by  collaterals  after  absconder'* 
death — adverse  possession. 

Sep  Indian  Limitation  Act.,  1908  (7). 

No.  52  P.  R.  1915. 

CUSTOM. 

Value  of  proof  of  instances  supported  only  by  oral  testimony. 

See  Custom  ( Will). 

No.  49  P.  R.  1915. 

CUSTOM  (ALIENATION). 

(1)  Borrowing  money  for  purposes  of  carrying  on  a  trade,  not 
a  neces.aty  purpose. 

See  Punjab  Courts  Act,  1884  (2). 

No.  19  P.  R.  1915. 

(2)  Ancestral  land — gift  to  brother's  daughter  and  her  son — 
collaterals  in  sixth  degree — onus  probandi — ?cidow's  collateral  succes- 
sion— endogamous  tribes — Khel  Pathans,  mauza  Riayatpur,  tahsil 
Nakodar,  distiict  J^dlundur, 
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CUSTOM  (ALIENATION)- -co«<<?. 

Hi^d,  that  in  case  of  a  tribe  which  undoubtedly  did  once  follow 
its  personal  law,  it  is  for  the  party  asserting  that  it  now  follows 
custom,  to  i>rove  tie  point. 

HOP.  /?.  1906  {F.  B.),  followed. 

Held  also,  that  in  such  a  case,  proof  that  the  tribe  las  adopted 
this  or  that  rule  of  custom  followed  by  another  tribe,  is  no  warrant 
that  it  must  follow  all  the  other  rules  governing  that  tribe,  though 
there  may  be  rules  of  custom  so  intimately  and  indissolubly  con- 
nected that  the  adoption  of  one  implies  tLe  adoption  c  f  the  other  ; 
in  such  a  case  the  raison  d'etre  of  the  two  rules  would  be  alike. 

54  P.  R.  1903  (p.  210)  and  115  P.  K.  1907  (p.  530,  middle), 
referred  to. 

Held  also,  that  by  the  custom  adopted  by  the  Khel  Pathans 
of  mauza  Riayatpur,  iahsil  Nakodar,  district  Jullundur,  an  endogamous 
tribe  which  originally  followed  its  personal  law,  there  is  a  certain 
initial  presumptioQ  against  the  right  of  a  collateral  in  the  sixth  degree 
to  prevent  gifts,  even  of  ancestral  land,  by  a  sonless  proT)rietor  to  a 
niece,  the  daughter  of  a  brother  with  whom  the  donor  has  always  been 
joint  and  her  son.  And  having  regard  to  the  admission  made  in  this 
case  that  a  daughter,  as  such,  succeeds  to  her  father  in  preference 
to  the  collaterals  ;  to  the  delay  in  suing  ;  and  that  an  important 
section  of  the  reversioners  was  not  contesting  the  gift  ;  held  that 
the  onus  was  on  the  collaterals  to  prove  that  they  had  the  right 
to  contest  it. 

Rattigan's  Digest,  7th  edition,  pp.  106-108. 

Ellis's   Judge's   Note-Book   (1912),    pp.   87  et.  seg.   and    11    P.    R 

1908,  referred  to. 

Held  further,  that  among  the  dominant  tribes  of  the  Jullundur 
District  there  is  a  presumption  in  favour  of  collateral  succession 
of  widows. 

146  P.  Ji.  1889,  177  P.  P.  1889,  56  P.  P.  1891,  111  P.  P. 
1891,  133  P.  Ji.  1893,  20  P.  P.  1895,  C.  A.  No.  431  of  1899 
(unpublished),   43  P.  P.  1905,  44  P.  P.   1905,  15  P.  P.  1906,  7  P.   P. 

1909,  40  I\  R.    1909,  51  P.  P.  1909,  and  98  P.  P.  1910,  referred  to. 

11  P.  R.  1893  and  69  P.  P.  1896,  not  followed. 

No.  32  P.  R.  1915. 

(3)  Arains  of  mauza  Nawankot,  tahsil  Lahore — ivhether  one  sister 
can  challenge  alienation  made  by  other  sister — onus  probandi. 

One  F.  D.,  an  Arain  of  mauza  Nawankot  in  the  Lahore  Iahsil, 
died  ^leaving  a  son  and  two  daughters  B.  and  Z.  The  son  succeeded 
to  F.  D.'s  land,  but  died  without  issue,  and  the  land  was  in- 
herited by  his  two  sisters  B.  and  Z.  in  equal  shares.  On  7th 
January  1908  Z.  sold  her  half  share  in  the  land  to  the  two  defendants 
M.  B.  and  A.  K.  In  July  1909  B.  brought  the  present  suit  for 
a  declaration  that  the  sale  shall  not  affect  her  reversionary  rights 
after  the  death  of  Z.  ^      «   «"> 
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It  was  not  disputed  that  among  the  tribes  of  Arains  in  the 
Lahore  District,  to  which  the  parties  belong,  the  rights  of  females 
who  succeed  male  proprietors  as  heirs  in  certain  contingencies  are 
wider  than  the  rights  possessed  by  females  among  most  other  agi'i- 
cultural  tribes  in  the  Province. 

Held,  that  the  plaintiff  could  not  succeed  in  her  suit  unless  she 
was  able  to  show  (l)  that  she  was  in  fact  entitled  to  succeed  to 
the  property  in  dispute  on  the  death  of  her  sister  under  all  cir- 
cumstances and  (2)  that  her  sister  was  holding  a  limited  estate 
resembling  that  of  a  widow  ;  and  that  she  had  failed  to  establish  the 
second  of  these  two  conditions  and  it  was  doubtful  whether  she  had 
succeeded  in  establishing  the  first,   and  her  suit  must  consequently  fail. 

19  P.  R.  1906  and  Civil  Appeal  No.  581  of  1898  (unpublished), 
distinguished. 

135  P.  R,  1908,  referred  to. 

No.  45  P.  R.  1915. 

(4)  By  childless  proprietor  of  ancestral  property,  icithout  necessity, 
in  presence  of  a  first  cousin — Atvans  of  nvduza  Jl/arir  Hasan,  tahsil 
Raivalpmidi. 

Held,  that  it  had  been  proved  that  by  custom  among  Awans 
of  mauza  Marir  Hasan,  tahsil  Rawalpindi,  a  childle&s  proprietor 
has  power  to  alienate  his  ancestral  property  in  the  presence  of  a 
first  cousin,  without  necessity. 

53  P.  R.  1899,  46  P.  R.  1900,  8  P.  R.  1906,  15  P.  R.  1907, 
88  P.  R.  1911,  100  P.  R.  1912,  114  P.  R.  1913  and  1'2  P.  R. 
1914,  referred  to. 

No.  56  P.  R.  1915. 

(5)  Will — Sials,  Jhang  District— status  of  collaterals  in  10th 
degree  to  challenge  alienations  by  davghter — status  of  sister — Riwaj-i-am. 

Ore  Ahmad,  a  Sial  of  the  Jhang  District,  was  succeeded  on 
his  death  by  his  two  daughters  l>aulat  Bibi  and  Fatima.  Daulat 
Bibi  had  also  got  some  property  from  the  mother  of  hei  first  hus- 
band (deceased),  and  some  property  from  her  first  husband  as  his 
widow  and  she  alienated  all  this  by  will  to  her  second  husband, 
the  defendant.  The  plaintiffs,  collaterals  in  the  10th  aud  11th 
degree  from  the  last  male  holder,  brought  the  present  suit  to  con- 
test   Daulat    Bibi's  alienation  in  favour  of  her  husband. 

Held,  that  by  custom  among  Sials  of  the  Jhang  District  the 
position  of  females  is  very  strong  and  collaterals  in  the  10th  degree 
have  no  status  to  contest  alienations  made  by  a  daughter  except  in 
respect  of  property  which  the  latter  held  in  her  capacity  of  widow 
of  her  first  husband. 

50  P.  R.  1885  and  47  P.  R.  1896,  disapproved. 
48  P.  R.  1909  distinguished. 

Held,  however,  that  it  had  not  been  proved  that  a  sister,  who 
inherits,  takes  a  full  estate  and  can  alienate. 

No.  90  P.  R.  1915. 
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(6)  Gift  tc  stepson — Sinclhn  Jats  of  manzai  Khalra,  tahsil  Kasur, 
distrirt  Lahore — Wa,jib-ul-aiz — Riwaj-i-am. 

Held,  that  by  custom  among  Sindhu  Jats  of  mauza  Khalia,  tahsil 
Kasur,  District  Lahore,  a  gift  of  ancestral  property  to  a  stepson 
of  another  got  is  invalid  in  presence  of  collaterals  in  the  fourth 
degree. 

23  P.  R.  1886,  disapproved. 

47  P.  R.  1895,  50  P.  R.  1893  (F.  B.),  i  P.  R.  1884,  82  P.  R. 
1892,  142  P.  R.  1893  and  86  P.  R.  1903,  referred  to.^ 

No.  95  P.  R.  1915. 

(7)  Siiit  by  remoter  collaterals — nearer  collaterals  having  taken  no 
steps  to  protect  the  estate. 

The  plaintiffs  as  collaterals  of  one  B.  S.  sued  nine  months  after 
a  sale  effected  by  the  latter  for  the  usual  declaration  or  in  the 
alternative  for  pre-emption.  There  was  a  nearer  collateral  of  B.  S. 
who  took  no  steps  to  pi'otect  the  estate  but  subsequently  instituted 
a  suit  for  pre-emption. 

Held,  that  the  plaintiffs  as  remoter  reversionei'S  could  under  the 
circumstances  of  the  case  maintain  the  suit. 

Rattigan's  Digest,  Article  67,  and  authorities  quoted  thereunder, 
referred  to. 

44  P.  R.  1905,  distinguished. 

No.  104  P.  R.  1915. 

(8)  Whether  property  inherited  by  adopted  son  from  his  adoptive 
father  is  self-acquired  or  ancestral — status  of  son  of  adopted  son 
to  challenge  alienations. 

Held,  that  property  inherited  by  an  adopted  son  from  his  adop- 
tive father  is  self-acquired  and  the  son  of  the  adopted  sou  has 
no   stat%hs  to  challenge  alienations  of  it  made  by  his  father. 

99  P.  iiJ.  1914,  referred  to. 

15  P.  R.  1877  and  98  P.  R.  1882,  distinguished. 

No.  107  P.  R.  1915. 

CUSTOM  (ANCESTRAL  PROPERTY). 

Liability  of— to  attachment  itnder  a  money  decree  against  the  male 
proprietor  after  his  death,  when  the  property  has  passed  on  to  his 
widow  on  the  usual  life  estate. 

Held,  that  where  a  male  proprietor  governed  by  customary  law 
has  contracted  a  debt  in  respect  of  which  a  simple  money  decree 
has  been  passed  against  him  and  thereafter  has  died  leaving 
ancestral  landed  property  which  has  come  into  the  possession  of 
Ins  widow  on  the  usual     life   estate,    such    propeity  is  liable   to   be 
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attached     at   the     instance     of   the     deceased   propiietor's  jvidgment- 
creditor  in  execution  of  his  money  decree. 

4  P.  i?.  1913  (7^.  B.),  distinguished. 

No.  39  P.  R.  1915 

CUSTOM  (PRE-EMPTION). 

Lahore  City — Kucha  Dalo. 

Held,  that  the  custom  of  pre-emption  prevails  in  the  region  of 
the  Lahore  City  of  which  Kucha  Dalo  forms  part,  whether  it  bo 
called  Wachhoivali  or  Kanjar  Phala. 

2  P.  R.  1903  and  68  P.  R.  1906,  referred  to. 

No.  9  P.  R.  1915. 

CUSTOM  (SUCCESSION). 

(1)  Sohti  Khatris  of  village  Alimgarh,  district  Gujrat — Plindu  Law. 

Held,  that  among  Hindus  of  high  class  the  initial  presumption 
is  that  they  are  governed  by  their  perscmal  law. 

Held  also,  that  it  had  been  proved  that  the  Sobti  Khati-is  of 
village  Alimgarh,  district  Gujrat,  follow  agricultural  custom  in  matters 
of  inheritance  to  ancestral  property. 

34  P.  R.  1909,  59  P.  R.  1908,  and  U  P.  R.  1906,  distinguished. 

11  Indian  Cases  406,  56  P.  R.  1909,  87  P.  R.  1909,  and 
21  P.  ^.  1896,  referred  to. 

No.5P.  R.  1915, 

(2)  Widow  of  lower  caste — collaterals — Bhakrcd  Rajputs — tahsil 
Gujai  Khan — district  Rawalpindi. 

Held,   that  it    had   not   been    proved  that  by  custom  among  Bhakral 
Rajputs     of    tahsil   Gujar    Khan,     district    Rawalpindi,    a    widow    of 
an    inferior   caste,    after    the    death  of  her  co-widow  of  superior  caste 
has  not    the    i-ight     to    hold   her    husband's    estate  for    life    like   any 
other  widow  under  customary  law. 

No.  15  P.  R.  1915. 

(3)  Arains  of  Lahore  City — Muhammadan  Law 

Held,  that  Arains,  resiingd  in  Lahore  City,  who  own  land  in 
the  neighbourhood  of  the  city  and  depend  entirely  upon  agriculture 
for  their  living  are  in  matters  of  succession  governed  by  agricultural 
custom  and  not  by  Muhammadan  Law. 

239  P.  L.  R.  1914,  referred  to. 

25  P.  R.   1882,  73  P.  W.  R.  1908  and  23  P.  R.  1891,  distinguished. 
•••  •"  ...  ...  „.  ...  No.  26  P.  R  1915 

(4)     Daughter     or     brother — ancestrcd     landed    property —Khattar 
Aroras — residents  of  Median  City — Hindu.  Law — Riwaj-i-am, 
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Held,  that  the  initial  onus  of  proving  that  Aroras,  living  in  a 
large  town  and  not  agriculturists,  though  owning  land,  are  governed 
by  agricultui-al  custom  and  not  by  their  personal  law  lies  on  the 
person  asserting  it. 

Held,  also,  that  the  brother  (defendant)  on  ^^hom  the  onus  lay 
had  failed  to  prove  that  agricultural  custom  applied  and  under  Hindu 
I^iw  the  daughter  (plaintiff)  had  a  preferential  right  of  succession. 

14-1  P.  R.  1882,  85  P.  R.  1884,  148  P.  R.  1890,  C.  A.  1422  of 
1887    (unpublished),     108    P.    R.    1888,    62  P.  ^.  1902   and  99  P.  P. 

1907,  referred  to.  ooxa-o   mic 

No.  33  P.  R.  1915. 

(5)  Ancestral  property — daughter  or  nephew— Barki  Sayads  oj 
Basti  PirdadKhan — JuUundur  District— liiwayi-nm— value  of  entries 
in  favour  of  females. 

Held  that,  according  to  the  rule  of  the  customary  law  genet  ally 
applicable  to  agricultural  tribes  in  the  Punjab,  the  presumption  is 
in  favour  of  the  exclusion  of  a  daughter  by  a  near  collateral  in 
the  matter  of  succession  to  ancestral  property  and  the  onus  is  on 
the  daughter  to  prove  an  exception  to  this  rule. 

Held  also,  that  special  value  attaches  to  entries  in  the  Riu-aj-i-am 
where  the  customs  of  different  tribes  are  stated  and  differentiated  and 
where  expression  is  given  ante  litem  motam  to  the  opinion  of  males 
in  favour  of  the  rights  of  females,  and  where  such  enti-ies  are  in 
favour  of  the  daugliter  and  the  tribe  is  an  endogamous  one,  the 
entries  alone  would  be  suflicient  to  shift  the  amis  to  the  near 
collaterals. 

81  P.  R.  1907  at  p.  405,  116  P.  P.  1901  and  117  P.  P.  1901, 
referred  to. 

Held  further,  that  it  had  been  proved  that  by  custom  obtaining 
among  Barki  Sayads  of  Basti  Pirdad  Khan,  near  the  town  of 
JuUundur,  a  daughter  is  entitled  to  succeed  to  her  father's  ancestral 
property  to  the  exclusion  of  her  father's  nephew. 

Case  No.  906  of  1866  (cited  with  approval  in  173  P.  R.  1889 
at  \).  595),  referred  to. 

No.  34  P.  R.  1915. 

(6)  Daur/hters — collaterals,  5th  degree — Hindu  Ghoreivaha  Raiputs 
— Garhshankar  tahsil — Hoshiarpur  District  — Riwaj-i-am. 

Held,  tliat  the  plaintiff  had  failed  to  prove  that  by  custom  among 
Hindu  Ghorewaha  llajputs  of  the  Garhshankar  tahsil,  Ho»hiarpur 
District,  she,  as  daughter,  was  entitled  to  succeed  to  her  father's 
anc(!stral  property  in  preference  to  the  defendants,  collaterals  in 
the  fifth  degree,  w  ho  were  in  possijssion. 

179  P.  R.  1889  and   .32  P.  L.  P.  1910,  distinguished. 

No.  35  P.  R.  1915, 

(7)  Ancestral  property — first  cousin  or  daucjhter — onus  probandi 
— Lodi  Pathans  of  M'ustat'abad,  district  Amhala — Muhcwimadan  Law, 
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Held,  that  the  Lodi  Pathans  of  manza  Mustafabad  in  the  Ambala 
District  follow  agricultural  custom  in  matters  of  inheritance. 

Held  also,  that  by  custom  there  is  a  reasonable  presumption  that 
first  cousins  would  succeed  to  ancestral  estate  in  preference  to  daugh- 
ters. 

5  P.  R.  1915,  97  P.  R.  1914,  68  P.  i?.  1889,  27  P.  P.  1896, 
108  P.  R.  1900,  39  P.  R.  1895,  referred   to. 

61  P.  R.  1900,  157  P.  R.  1890  and  29  P.  R.  1912,  distinguished. 

Held  further,  that  the  plaintiffs,  a  daughter  and  daughter's  daugh- 
ter, had  failed  to  rebut  the  presumption  against  them  and  their 
suit  must  consequently  fail. 

No.  47  P.  R.  1915. 

(8)  Pagwand  or  chu nda wand— J/a/Ao^ra  Rajptiis — tnauza  Panja- 
tvar,    tahsil    Una,    district  Hoshiarpur — Iliwaj-i-am. 

Held,  that  Malkotra  Rajputs  of  manza  Panjawar  of  tahsil  Una 
in  the  Hoshiarpur  District  follow  the  chundawand,s  and  not  the 
pagwand,  rule  of  succession. 

22  P.  R.  1902,  referred  to. 

No.  50  P.  R.  1915. 

(9)  Collaterals  in  ith  degree — sister — Knreshi  Sheikhs  of  Gohana, 
Rohtak  district — onus  probandi — Muhammadan  Law. 

Held,  that  there  is  no  presumption  that  Kureshi  Sheikhs,  resi- 
dents of  the  town  of  Gohana  in  the  Rohtak  district  and  employed 
mainly  in  Government  service  are  governed  by  agricultural  custom 
— and  that  the  instances  in  the  family  concerned  of  the  exclusion 
of  daughters  by  sons,  of  sisters  by  brothers,  and  the  succession 
of  widows  in  the  absence  of  sons  only  prove  that  in  these  matters, 
the  personal  law  of  the  parties  has  been  modified  by  custom . 

Held  also,  that  it  had  not  been  proved  that  there  is  modification 
of  the  personal  law  which  entitles  collaterals  in  the  4th  degree 
to  exclude  sisters  from  succession  to  their  brothers'  estate. 

110  P.  R.  1906  (P.  B.),  referred  to. 

No.  53  P.  R.  1915. 

(10)  Se^f  acquired  property — sisters  or  collaterals  in  fourth  degree — 
Kakezai  Sheikhs  of  Hoshiarpur  town. 

Held,  that  the  plaintiffs,  collaterals  in  the  fourth  degree,  had  failed  to 
prove  that  by  a  special  custom  among  Kakezai  Sheikhs  of  the  town  of 
Hoshiarpur  they  were  entitled  to  succeed  to  the  self-acquired  property 
of  the  last  male  owner  in  preference  to  sisters  who  were  in  possession. 

Held  also,  that  plaintifis  could  not  in  second  appeal  ask  the  Court  to 
decide  the  case  upon  the  basis  of  Muhammadan  Law  after  relying  upon 
custom  alone  n  the  lower  Courts. 

•»«  •••  •••  t««  !!•  •.•  No»  67  P.  R.  1915^ 
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(11)  Pagwand     or     chundawand — Jats — mauza     Kakrola,    Tahsil 
Delhi. 

Held,  that  among  Jats  of  viauza  Kakrola  in  the  Delhi  Tahsil,  the 
customary  rule  of  succession  is  chundawand  and  not  pagwand. 

...  No.  72  P.  R.  1915. 

(12)  Ancestral  property  and  property  acquired  tvith  income  of 
ancestral  property — Aroras  of  mauza  Vidor,  Dehra  Ghazi  Khan  Dis- 
trict— R  iwaj  -i-am — Hindu  Larv — apostacy. 

Held,  that  it  had  been  proved  that  the  Aroras  of  mauza  Vidor, 
district  Dehra  Ghazi  Khan,  had  so  far  departed  from  the  tenets  of 
Hindu  Law  as  to  adopt  the  customary  rule  that  a  father,  in  his  lifetime, 
is  the  owner  of  the  property  with  such  limits  to  his  rights  of  ownership 
as  custom  may  prescribe. 

110  P.  R.  1906  {F.  B.),  referred  to. 

But  that  it  had  not  been  proved  that  they  had  adopted  the  exceptional 
rule  giving  a  father  the  right,  either  to  disinherit  a  son  from  succession 
to  ancestra,l  property  or  to  distribute  such  property  unequally  among  his 
sons. 

Nor  that  the  parties  had  adopted  the  customary  rule  by  which  pro- 
perty bought  with  the  profits  of  income  of  ancestral  property  is  treated 
as  self-acquired  property,  while  by  Hindu  Law  it  is  treated  as 
ancestral  property  ;  in  respect  of  both  of  which  the  parties  must 
therefore  be  held  to  be  governed  by  Hindu  Law. 

50  P.  R.  1902  and  29  A  7?.  1911,  referred  to,  also  /.  L.  R.  29  All. 
244  (246)  {P.  C.) 

Held  also,  that  according  to  the  Mitakshara  system  of  Hindu  Law 
where  a  person  is  found  in  possession  of  immoveable  property,  of  which  a 
part  at  all  events  is  ancestral,  the  presumption  is  that  the  other  part 
either  is  ancestral  property  or  was  acquired  from  the  proceeds  of  the 
nucleus  of  ancestral  property  in  his  possession. 

/.  L.  R.  29  All.  244  (246)  {P.  C),  referred  to. 

Held  further,  that  as  this  presumption  had  not  been  rebutted  in  this 
case  the  property  in  dispute  was   by    Hindu   Law    ancestral   and    was 
inalienable  without  the  consent  of  the  proprietor's  sons. 

Also,  that  the  fact  that  some  of  the  sons  had  been  converted  to 
Muhammadanism  did  not  affect  their  rights  of  succession. 

No.  86  P.  R.  1915. 

(13)  Self  acquired  property — Arains  of  Pakki  Thathi,  Lahore— near 
collaterals  or  aunt's  son — onus  probandi — whether  question  of  onus 
probandi  can  be  raised  in  second  appeal  ivithout  a  certificate — Punjab 
Courts  Act  III  0/1914,  hection  41  (3). 

^  Held,  that  although  among  Arains,  daughters  have  very  special  rights 
in  respect  to  self-acquired  property,  the  onus  of  proving  that  the  son  of  a 
paternal  aunt  has  a   preferential  right  of   succession  to  a  near  collateral 
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CUSTOM  (SUCCESSION)— cowc^c^. 

was  rightly  laid  upon  the   former  and  that  he   had  failed  to   discharge 
that  onus. 

Held  also,  that  a  question  of  onus  probandi  in  a  custom  case  cannot 
be  raised  in  second  appeal  without  a  certificate  under  section  41  (3)  of 
the  Punjab  Courts  Act. 

4  P.  W.  R.  1914,  referred  to. 

19  P.  72.  1915,  distinguished. 

No.  96  P.  R.  1915. 

(14)  Self-acquired  properly — Akali  Nihangs  of  Tarn  Taran — brother 
or  daughter. 

Held,  that  plaintiff  had  failed  to  prove,  that  the  property  in  dispute 
was  anc'jst'-al  qua  himself,  and  that  by  custom  among  Akali  Nihangs 
of  Tarn  T.-tran  he,  as  a  brother,  had  a  superior  right  of  succession  to 
the  daughter  of  the  last  owner  in  respect  of  self-acquired  property. 

.•I  •••  •••  ...  •••  ..•  JMO«  lOo  ir,  x\«  191Q( 

CUSTOM  (WILL). 

Gulfarosh  Arains  of  Lahore  City — Muhammadan  Laio — value  of  oral 
testimony  of  instances  of  custom. 

The  plaintiff  sued  for  possession  by  partition  of  Jth  share  in  certain 
houses  under  a  will  of  one  Mahtab,  deceased.  The  defendant  pleaded, 
inter  alia,  that  the  will  was  invalid  inasmuch  as  his  consent,  required 
by  Muhammadan  Law,  had  not  been  given.  The  parties  were  Gulfarosh 
Arains  of  Lahore  City.     The  plaintiff  relied  upon  custom. 

Held,  that  althougli  the  burden  of  proof  of  a  special  custom  contrary 
to  personal  law  was  on  the  plaintifi^,  yet,  considering  that  the  tribe  of 
Gulfarosh  Arains  of  the  Lahore  City  is  a  mere  fragment  of  a  very  large 
body  of  Arains  who  are  agriculturists  and  follow  (except  as  regai'ds  the 
rights  of  certain  females)  ordinary  Punjab  custom,  the  burden  should 
not  be  a  very  heavy  one. 

25  P.  R.  1882  and  72  P.  W.  R.  1908,  referred  to  and  discussed 

23  P.  R.  1897  and  110  7^.  R.  1906  (P.  B.),  referred  to. 

Held  also,  that  the  plaintiff  had  succeeded  in  proving  the  special 
custom  under  which    the  will  was  valid. 

Held  firther,  that  instances  in  support  of  an  alleged  custom  are  not 
always  to  be  treated  as  of  little  or  no  value  because  supported  only 
by  oral  testimony  ;  and  if  the  deponents  have  means  of  knowledge  and 
the  opposite  party  makes  no  attempt  to  rebut  facts  stated  may  often  be 
accepted  as  proved. 

No.  49  P.  R.  1915. 

D 

DAMAGES. 

Measure  of — on  breach  of  contract  to  admit  into  partnership. 

See  Indian  Contract  Act  (5). 

No.  64  P.  R.  1»15. 
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DAUGHTER. 


(1)  Succeeds  in  preference  to  brother  by  Hindu  Law — Aroras — 
Multan  City. 

See  Custom  {Succession)  (4). 

No.  33  P.  R.  1915. 

(2)  Succeeds  to  ancestral  property  in  preference  to  near  collaterals — 
Sayads,  Basti  Pirdad  Khan,  Julluudur  District — value  of  entries  in 
favour  of  daughter  in  BhvaJ-i-am — otius  probatidi  is  originally  on 
daughter. 

See  Custom  (Succession)  (5). 

No.  34  P.  R.  1915. 

(3)  Does  not  succeed  to  ancesti-al  property,  among  Hindu  Rajputs, 
Garhshankar  Tahsil,  Hoshiarpur  District,  in  presence  of  collaterals  in 
fifth  degree. 

See  Custom  (Succession)  (6). 

No  35  P.  R.  1915 

(i)  Presumption  of  their  exclusion  by  first  cousins  in  succession 
to  ancestral    property — Lodi  Pat  bans — Ambala  District. 

See  Custom,  (Succession)  (7). 

No.  47  P.  R.  1915. 

(5)  Succeeds  to  self-acquired  property  among  Akhali  Nihangs  of 
Tarn-Taran  in  preference  to  collaterals. 

See  Custom  (Sziccession)  (14). 

No.  105  P.  R.  1915. 


DEATH. 


Of  one  of  the  respondents  in  ai)peal — effect  of  not  bringing  representa- 
tives on  record  within  time — ignorance  of  law. 

See  Civil  Procedure  Code,  1908  (11 ). 

No.  41  P.  R.  1915. 


DECEASED  PERSON. 


Protection  of  proj)erty  of — 
See  ^c^X/Z  0/1841. 

No.  11  P.  R.  1915. 


DEPOSITOR. 


In  Company  in   liquidation — can  claim  set-off  in  suit  by  liquidator  to 
recover  a  debt  from  him. 

See  Indian  Companies  Act,  1882  (l). 

No.  63  P.  R.  1915. 


DIRECTOR. 


Of  a  Company — duties  and  responsibilities  of. 
See  Indian  Companies  Act,  1882  (5). 

No.  60  P.  R.  1916. 
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DISTRICT  COURT. 


(l)     Jurisdiction  of— -to  continue  winding  up  iJi'Ocecdings  of   a  Com- 
pany pending  when  new  Companies  Act  came  into  force. 


See  Indian  Companies  Act,  1913  (l). 


No.  20  P.  R.  1915. 


(2)     iTnder   Punjab    Courts    Act  of  1914,  not  a    successor  of  former 
Divisional  Court. 


See  Punjab  Courts  Act,  1914  (l). 

*■■  t(*  **•  ••*  •< 

DOWER. 


No.  SOP.  R.  1915. 


Assignment  0/ property  to  ividow  in  lieu  0/ dorver — subsequent  attach- 
ment of  that  property  under  decree  against  tvidotv  and  other  representa- 
tives of  her  husband  is  siibject  to  tvidotv's  rights  as  mortgagee  for  amount 
of  dower. 

On  the  death  of  one  R.  D.  in  January  1909  the  i^roperty  of  his  father 
who  had  predeceased  him  was  divided  between  the  mother,  brother 
and  the  young  widow  of  R.  D.,  the  latter  having  assigned  to  her  by 
registered  deed  of  28th  March  1909  a  house  in  lieu  of  her  claim  of 
Rs.  25,000  as  deferred  dower  due  to  her  from  her  deceased  husband 
R.  D.  and  obtaining  possession  thereof.  In  May  1910  plaintiffs 
bi'ought  a  suit  against  the  mother,  brother  and  widow  of  R,  D.  for 
I'ecovery  of  Rs.  3,414  due  on  a  bond  executed  by  R.  D.  and  of  Rs.  2,000 
due  on  promissory  notes  executed  by  the  same  person  and  on  28th  July 
1910  obtained  a  consent  decree  against  all  three  defendants  to  be 
executed  against  all  the  defendants  to  the  extent  of  the  property  of  R.  D. 
deceased  in  their  hands,  etc.  The  decree-holder  subsequently  in 
execution  proceedings  attached  the  house  assigned  to  the  widow  in  lieu 
of  her  dower. 

Held,  that  the  widow  under  the  circumstances  became  to  all  intents 
and  purposes  a  moi'tgagee  of  the  house  and  was  entitled  to  retain 
possession  thereof  until  satisfaction  of  her  dower  claim. 

/.  L.  R.  17  All.  77,  /.  L.  R.  32  All.  551,  /.  L.  R.  32  ^^^.' 563,  14.  3L 
I.  A.  377,  /.  L.  R.  7  All.  353,  9  £om.  L.  R.  188  and  /.  L.  R.  36  All. 
558,  i-ef erred  to. 

Held  also,  that  there  were  grave  suspicions  of  collusion  between  the 
mother  and  brother  of  R.  D.  and  the  decree-holder  in  order  to  defraud 
the  widow,  but  assuming  that  the  Court  could  not  in  these  proceedings 
go  behind  the  decree,  the  proper  construction  of  the  decree  was  that  the 
decree-holder  was  entitled  to  attach  the  house  but  that  such  attachment 
is  sub.ject  to  the  widow's  lien  over  the  house  to  the  extent  of  Rs.  25,000. 

No.  80  P.  R.  1915. 
E 

ESTOPPEL. 

Whether  plaintiff  is  estopped  in  Appellate  Court  from  raising 
objections  to  his  own  valuations  of  the  suit. 

See  Punjab  Courts  Act,  1884  (l). 

No.  2  P.  R.  1815. 
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EVIDENCE. 


(1)  Value   of   proof  of    instances   of  a   custom  supported  only  by 
oral  testimony. 

See  Custom  ( Will). 

No.  49  P.  R.  1915. 

(2)  Presumption   of  lost    will   having   been   revoked,  whether  ap- 
plicable to  India. 


See  Will. 

%%%  •••  •••  ••• 

EVIDENCE  ACT. 

See  Indian  Evidence  Act. 

FALSE  INFORMATION  TO  POLICE. 

Suit  for  damages  in  respect  of- 
See  Malicious  Prosecution. 


N0.93P.R.  1915  (P.O.). 


P 


No.  1  P.  R.  1915. 


FRAUD. 

Suit  to  set  aside  a  previous  decree  based  on  award  of  arbitra- 
tors on  ground  of  perjury  and  subornation — review — delay. 

Held,  that  a  decree  cannot  be  set  aside  in  a  subsequent  action 
on  the  mere  proof  that  such  decree  was  obtained  by  perjured  evidence. 

Held  also,  that  if  evidence,  not  originally  available,  comes  to  the 
knowledge  of  a  litigant  at  a  later  date  his  remedy  lies  in  seeking 
I'eview  of  judgment,  but  a  review  of  judgment  will  be  granted  only 
if  there  has  been  no  unreasonable  delay  in  applying  to  the  Court. 

Held  further,  that  a  suit  will  not  lie  to  set  aside  a  decree  passed 
in  accordance  with  an  award  of  arbitrators,  merely  on  the  ground 
that  such  decree  has  been  obtained  by  fraud. 

lU  P.  R.  1880,  followed. 

/.  L.  R.  21  Gal.  612  and  10  Indian  Cases  905,  referi-ed  to. 

No.  98  P.  R.  1915. 

FURTHER  APPEAL. 

To  Chief  Court — on  point  of,  whether  money  borrowed  for  a 
certain  purpose  is  a  necessity  under  customary  law — certificate. 

See  Punjab  Courts  Act,  1884  (2). 

No.  19  P.  R.  1915. 

G 

GOVERNMENT  TENANTS  (PUNJAB)  ACT,  1893. 

Jtirisdiction  of  Civil  Co%i,rts  in  matters  of  re-grant  of  a  lapsed 
occupancy  tenancy. 

Held,  that  where  a  tenancy  under  the  Government  Tenants  (Punjab) 
Act   has   lapsed   by  reason   of  the   original   occupancy  tenant  having 
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GOVERNMENT  TENANTS  (PUNJAB)  ACT,  l8dS—condd. 

died  without  heir,  as  determined  by  section  59  of  the  Punjab 
Tenancy  Act,  the  Revenue  authorities  were  entitled  to  re-grant  the 
tenancy  to  any  one  they  ])lease(l,  and  the  Civil  Courts  had  no 
jurisdiction    to    interfere  with  such  re-grant. 


14  P.  i2.  1908  and  13  P.  72.  1913,  referred  to. 


No  38  P.  R.  1915. 


GUARDIANS  AND  WARDS  ACT,  VIII  OF  1890. 

(1)     Sections  7,  8. 

Duty  of  Court,  whe)i  application  for  guardianship  is  made. 

On  application  by  one  M.  to  bo  appointed  guardian  to  the  person 
of  a  minor  girl,  Mussammat  I.,  the  District  Judge  after  rejecting 
M.'s  application  passed  an  order  that  the  mother  of  the  minor 
should  be  appointed  guardian  on  giving  Rs.  500  security,  that  an 
alleged  marriage  of  the  minor  with  one  R.  was  unlawful,  and  that 
the  mother  was  not  to  marry  the  minor  without  the  Court's 
permission. 

Held,  that  the  sole  question  before  the  Court  was  whether  the 
applicant  M.  was  a  suitable  person  to  be  appointed  guardian  to 
the  minor  or  not  and  that  it  was  not  strictly  necessary  for  the 
Court  to  do  anything  more  than  accept  or  reject  his  application. 

Held  also,  that  as  the  minor  girl  was  living  with  her  mother 
things  should  have  been  left  as  they  were,  especially  as  she  has 
no  property,  and  that  the  orders  declaring  the  alleged  marriage 
with  R.  to  be  unlawful,  appointing  the  mother  guardian  and  direct- 
ing her  to  find  security  and  not  to  marry  the  girl  without  the 
Court's  permission,  must  be  set  aside. 

No.  84  P.  R.  1915 

(2)     Sections  29  and  31,  sub-secticn  (l)  and  sub-section  (3)  («). 

Court's  duty  before  giving  sanction  to  sell  ward's  property — Court's 
power  to  intervene  in  sale  after  giving  sanction — restitution  of  benefit 
to  minor. 

Held,  that  a  Court  should  not  give  permission  to  a  guardian 
to  sell  the  ward's  property  without  fixing  at  least  an  approximate 
price  and  without  clearly  ascertaining  what  was  to  be  sold  and 
the   value   of  \i—vide  section  31  (l)  of  the  Guardians  and  Wards  Act. 

Held  also,  that  even  if  a  Court  has  given  sanction  under  sections 
29  and  31  (l)  of  the  Act,  it  is  not  beyond  the  power  of  that 
Court  to  intervene  and  stop  the  sale,  if  it  finds  something  detrimental 
to  the  ward's  interest  is  contemplated. 

Held  further,  that  if  a  plaintiff  sues  to  undo  a  transaction  entered 
into  by  his  guardian  in  his  name  during  his  minority,  then,  if  the 
other  party  has  acted  in  good  faith  and  the  plaintijff'  or  his  estate 
has  actually  received  benefit,  the  plaintiff  must  as  a  condition  pre- 
cedent to  the  undoing  of  the  said  transaction,  restore  the  said 
benefit.     If,    however,    the  minor   or   quondam      minor  is  the  beatxis 
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GUARDIANS  AND  WAR]:)S  ACT,  VIII  OF  1890— condd. 

possidetis   and   is   being   sued   by  the    other  party,  ordinarily,  a  claim 
against  the  minor  for  refund  of  the  benefit  would  fail. 

No.  109  P.  R.  1915. 


H 


HANDWRITING. 


Admissibility  of  evidence  of  persons  acquainted  with  it. 

See  Legal  Practitioners  Act,  1879. 

No.  18P.  R.  1915  (F.  B.). 


HINDU  LAW. 


(1)  Father's  debt  though  time-barred  is  a  just  antecedent  debt, 
which  it  is  the  pious  duty  of  a  son  to  pay. 

See  Punjab  Courts  Act,  1884  (3). 

No.  3  P.  R.  1915. 

(2)  Trust  by  a  Hindu  in  favour  of  two  Europeans  to  manage 
his  entire  estfitc  but  without  interference  with  the  members  of 
the  family — valid. 

See  Pmiiab  Courts  Act,  1884  (3).  „  „  „  ,,^,,r 

No3P.  R.  1915. 

(3)  Aroras   of   Multan  City,   governed  by— daughter   succeeds    in 

preference  to  brother. 

See  Custom  (Succession)  (4). 

No.  33  P.  R.  1915. 

(4)  Mitakshara — Joint  Hindu  family. 

Held,  that  according  to  the  law  of  Mitakshara  when  a  son  is 
born  to  a  man  governed  by  Hindu  Law,  he  and  that  son  at  once 
form  a  joint  undivided  Hindu  family,  and  anybody  later  on 
asserting  that  they  were  not  at  any  given  time  such  a  family 
must  prove  disruption  before  that  time. 

5  P.  R.  1913,  explained. 

90  P.  R.  1892,   referred  to. 

72  P.  R.  1898,  distinguished. 

,      No.  85  P.  R.  1915. 

(5)  Ancestral  property  where  part  of  immovable  property  is 
ancesti-al,  the  rest  is  also  presumed  to  be  ancestral  and  thus  in- 
alienable without  consent  of  the  proprietor's  sons. 


See  Custoin  (Succession)  (12). 

•••  •••  •••  •••  ••• 

(6)     Alienation  for  immoral  purposes — proof  of. 
See  Joint  Hindu  Familg  (3). 


No  86  P.  R.  1915. 


No.  89  P.  R.  1915. 
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HINDU  luA'W—condd. 


(7)  Joint  Hhidu  family — Aroras — ividow  of  pre-deceased  son, 
holding  her  husband's  share  by  xvay  of  maintenance,  not  entitled 
to  alienate  even  for  necessary  purposes. 

On  the  death  of  one  W.  M.  mutation  in  respect  of  his  estate 
took  place  in  favour  of  (l)  plaintiff,  (2)  C.  M.,  father  of  defendants, 
and  (3)  Mussamniat  W.  B.,  widow  of  a  thii'd  son  of  W.  M.,  who 
predeceased  his  fatlier.  The  widow  subsequently  alienated  her  share 
in  favour  of  the  sons  of  C.  M.  and  plaintiff  thereon  sued  for 
a  declaration  that  the  alienation  should  not  affect  his  reversionary- 
rights  on  the  death  of  the  widow.  The  lower  Courts  dismissed 
the  suit  holding  that  the  alienation  was  for  necessary  purposes. 
The  parties  are  Aroras  and  bound  by  Hindu  Law. 

,  Held,   that    as    the   family    was    apparently   joint    at  the    death  of 

W.  M.  the  widow  received  a  share  by  way  of  maintenance  and 
could  have  no  right  to  alienate  that  share  to  the  prejudice  of  the 
plaintiff,  and  consequently  the  claim  must  be  allowed. 

No.  92  P.  R.  1915. 

(8)  Claim  of  daughler-in-laio  for  maintenanceagainsther father-in-law. 

The  plaintiff  sued  her  father-in-law  for  maintenance  of  herself 
and  her  minor  son.  It  was  found  as  a  fact  that  defendant  and 
his  deceased  son  (plaintiff's  late  husband)  were  co-parceners  in  a 
joint  Hindu  family,  that  there  had  been  considerable  ancestral 
property  in  the  hands  of  defendant  (whatever  might  have  become 
of  it)  and  that  the  deceased,  were  he  alive,  would  have  been 
entitled  until  partition  to  live  with  the  defendant  and  enjoy  the 
family  income  along  with  him. 

Held,  that  under  these  circumstances  the  plaintifiF  was  under  Hindu 
Law  entitled  to  maintenance. 

Mayne's  Hindu  Law  and  Usage,  8th  edition,  p.  621,  et  seq.,  referred  to. 

..^  ...  ...  ...  ...  ...      No.  103  P.  R.  1915. 

HOTCHPOT. 

Rule — not  applicable,  where  a  mujawar  sues  his  co-mujawars  for 
joint  possession  of  part  of  the  property  belonging  to  the  shrine. 

See  Joint  Property  (2). 

No.  94  P.  R.  1915. 

HYPOTHECS. 

Whether  recognised  under  Indian  Law. 

See  Transfer  of  Property  Act,  1882. 

No.  10  P.  R.  1915 


INDIAN  COMPANIES  ACT,  1882. 

(1)     Sections  147,  150. 

Company  in  liquidation — suit  by  liquidators  to  recover  debt  Jrom 
a  depositor — claim  of  set-off — Civil  Procedure  Code,  1908,  section  4, 
and  order  8,  \ule  6. 
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INDIAN  COMPANIES  ACT,  1882— cow^. 

Held,  that  a  person  who  is  both  a  debtor  and  creditor  of  a 
Company  iu  liquidation,  but  not  a  member  of  the  Company,  has 
the  right  in  a  suit  by  the  liquidators  for  recovery  of  the  sum 
due  from  him,  under  order  8,  rule  6  of  the  Code  of  Civil  Proce- 
dure, to  plead  as  a  set  off  to  the  claim,  the  amount  which,  under 
ordinary  circumstances,  would  be  payable  to  him  at  the  date  of 
suit  from  the  Company,  there  being  no  provision  in  the  Companies 
Act,  1882,  to  the  contrary. 

L.  R.  3  Eq.  Cases  337,  1  Ch.  538,  /.  L  R.  30  Bom.  173, 
/.  L.  R.  28  Mad  240  and  Russell's  Indian  Companies  Act,  3rd 
edition,  p.  459,  referred  to. 

Held  also,  that  there  is  a  distinction  between  the  case  of  a 
creditor  demanding  his  money  from  a  Company  in  liquidation  and 
the  case  of  a  debtor-creditor  resisting  a  claim  made  upon  him  for 
payment  of  his  debt  to  such  Company. 

(1892)  2  Q.  B.  573,  dicta  of  Lord  Esher,  M.  R.  and  Bowen, 
L.  J.,  referred  to. 

Held  further,  that  for  the  retisons  set  out  in  /.  L.  R.  30  Bom. 
173  the  following  objections,  made  on  behalf  of  the  liquidators, 
are  of  no  avail,  viz.  : — 

(a)  that  at  the  date  of  winding  up  of  the  Com])any  the 
time  for  payment  of  defendant's  fixed  deposit  had  not 
matured  ; 

{b)  that  at  the  said  date,  and  even  at  the  date  of  suit,  the 
amount  due   to  the  defendant  was  not     ascertained  "  ;  and 

(c)  that,  as  between  the  liquidators  and  the  defendant,  the 
parties  did  not  fill  the  same  character  within  the  mean- 
ing of  the  rule. 

Held  also,  as  regards  objection  {a),  that  under  order  8,  rule  6, 
the  date  to  be  looked  to  is  not  that  of  the  winding  up  but  the 
date  of  institution  of  the  suit. 

(1892)  1  Q.  B.  405,  in  App.  (1892)  2  Q.  B.  573  and  I.  L.  R. 
28  Mad.  240,  referred  to. 

And  as  regards  (6),  (1892)  1  Q.  B.  405,  in  Ai^p.  (1892)  2  Q.  B. 
573,  referred  to. 

And  as  regards  (c),  9  Ch.  D.  595  and  44   Ch.  D.  534,  distinguished. 

No.  63  P.  R   1915. 

(2)     Section  150. 

Courtis  poiver  to  call  upon  a  contributory  to  pay  a  debt  due 
by  him  to  the  Company. 

Held,  that  under  section  150  of  the  Companies  Act,  1882,  the  Court 
may,  in  winding  up  proceedings,  order  a  contributory,  not  only  to  meet 
calls,  but  also  to  pay  up  any  debt  which  he  owes  to  the  Company  ;  but 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xxxv 


INDIAN  COMPANIES  ACT,   \^^2—contd. 

the  Court  is  not  bound  to  do  so  and  may  also,  if  so   advised,  direct  the 
liquidator  to   file  a  regular  suit. 

37  L.  J.  Ch.  296,  referred  to. 

No.  59.P.  R.   1915. 

(3)  Sections  162,  163,  169. 

Appeal  by  person  ordered  to  he  examined — grounds  for. 

Held,  that  persons  ordered  to  be  examined  under  sections  162, 
163  of  the  Companies  Act  of  1882  have  locus  standi  to  prefer 
an  appeal  against  the  order  under  section  169  of  the  Act. 

Held  also,  that  an  appeal  lies  if  the  appellant  can  show  that 
the  order  impugned  is  vexatious  or  oppressive,  so  far  as  he  is  con- 
cerned, and  that  it  is  not  just  or  beneficial  for  purposes  of  the 
winding  up. 

19  Ch.  D.  118,  12  Ch.  D.  77,  15  Ch.  D.  139  and  45  Ch.  D. 
87,  referred  to,  also  33  Ch.  D.  314  and  /.  L.  R.  U  Bom.  61. 

No.  40  P.  R.  1915. 

(4)  Sections  169,  149,  159,  165,  166  and  213. 

Extension  of  period  of  notice  of  appeal — when  allowable — jurisdic- 
tion of  Court  in  winding  up  proceedings  to  order  recovery  of  moneys 
in   the  hands  of  persons  other  than  those  mentioned  in  section  149. 

Held,  that  an  extension  of  time  i;nder  section  169  of  the  Com- 
panies Act  of  1882  should  not  be  allowed  unless  the  appellant  can 
show  that  he  himself  has  been  duly  diligent  and  that  any  delay 
that  has  occurred  has  been  due  either  to  the  respondent's  conduct 
or  to  some  action  or  inaction  on  the  part  of  the  Court. 

68  P.  R.  1914,  followed. 

Held  a' so,  that  an  extension  of  time  can  be  granted  even  after 
the  expiration  of  the  period  limited  by  section  169. 

40  L.  ./.  Ch.  730,  L.  R.  5  H.  L.  157  and  53  L.J.  Ch.  115, 
referred  to. 

Held  further,  that  there  is  no  provision  in  the  Companies  Act 
of  1882,  which  enables  the  Court  directing  the  winding  up  to 
r  cover  or  authorise  the  recovery  of  moneys  in  the  hands  of  per- 
sons, other  than  those  expressly  mentioned  in  section  149,  by 
summary  process. 

L.  R.  3  Ch.  App.  787  (790),  L.  R.  5  Eq.  365,  Buckley's  Com- 
panies Act,  5th  edition,  p.  166,  and  Halsbury's  Laws  of  England, 
Volume  II,  section  474,  citing  ex  parte  Hooson  L.  R.  8  Ch.  App. 
231,  referred  to. 

Held    consequently,    that    the    Court    had    no    jurisdiction    to     pass 
orders    directing    the    refund   of    the    moneys    obtained   by   the  appel- 
lants  in   execution   of   their   decrees  before  the  order  for  the  winding 
up  was   passed  or   authorising  the   official   liquidators   to  take  action 
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to  recover  the  said  moneys  under  the  Act  and  that  the  only 
course  open  to  the  official  liquidators  was  to  institute  suits  in  the 
regiilar  way. 

No  46  P.  111915 

(5)     Section  lil4. 

Power  of  Court  to  assess  damages  against  past  director —ivhat 
applicant  must  prove.  '  ' 

The  appellant  was  a  local  director  of  the  Rawalpindi  Branch 
of  the  Lahoie  Bank,  Ltd.,  from  January  1909  to  February  1911, 
and  at  the  time  when  he  became  a  director  he,  as  a  jjartner  in 
a  firm,  owed  a  sum  of  about  Rs.  50,000  to  the  Bank  and  during 
the  period  of  his  directorship  he  borrowed  Rs.  5,000  and  paid 
about  Rs.  10,000  towards  liquidating  his  liability.  He  consolidated 
his  debt  to  the  Bank  by  executing,  on  18th  May  1912,  a  pro- 
note  for  Rs.  68,000  with  interest  at  Rs.  9  per  cent,  per  annum 
and  about  the  end  of  1913  the  Bank  went  into  liquidation. 

Held,  that  section  214  of  the  Indian  Companies  Act,  1882,  applies 
to  the  conduct  of  a  director  as  such  and  that  therefore  any  act 
or  omission  of  the  appellant  which  took  place  before  January  1909 
or  after  February  1911  or  anything  done  by  him  during  that 
period  in  hi^s  capacity  as  a  debtor  could  not  be  made  a  gi'ound 
of  liability  under  that  section  and  that  the  onus  of  proving  the 
facts  which  bring  the  case  within  the  section  Avas  on  the  applicant. 

12  App.  Cases  652  (661),  referred  to. 

Held  also,  that  it  had  not  been  x>i'oved  that  appellant  did 
not  disclose  his  indebtedness  when  he  was  appointed  a  director 
of  the  Bank,  nor  that  loss  or  damages  resulted  to  the  Company 
from  the  alleged  non-disclosure,  nor  that  his  appointment  as  such 
directly  caused  loss  to  the  Company. 

14  Ch.  D.  660,  referred  to. 

Held  also,  that  the  failure  to  recover  the  loan  advanced  to  the  appel- 
lant's firm  before  his  appointment  as  a  director  did  not  amount  to 
misfeasance  or  breach  of  trust,  such  as  would  establish  the  liability 
under  section  214,  because — 

(1)  A  director  is  not  a  trustee  of  the  loans  advanced  by  a  Company 
before  his  acceptance  of  office  as  such. 

10  Ch.  D.  450,  referred  to. 

(2)  It  was  not  the  duty  of  appellant  as  a  local  director  to  recover 
the  debt,  when  the  directors  of  the  head  board  did  not  take  any  action 
in  that  connection,  and 

(3)  It  was  not  alleged  that  the  omiss'on  to  realize  the  money  could 
be  attributed  to  any  fraud  or  dishonesty  on  appellant's  part. 

Held,  further,  that,  as  it  had  not  been  shown  that  the  further  advance 
of  Rs.  5,000  taken  by  appellant  when  a  director  was  unauthorized  and 
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it  had  not  been  suggested  that  it  was  idtra  vires  the  Company  or  was 
in  any  way  a  void  transaction,  and  considering  that  no  objection  had 
been  made  to  it  at  any  time  by  any  director  or  official  of  the  Bank, 
it  could  not  be  held  that  this  transaction  established  the  liability  under 
section  214. 

No.  60  P.  R.  1915. 
INDIAN  COMPANIES  ACT,  1913. 

(1)  Sections  3,  284. 

Winding  up  proceedings  pending  in  District  Court  on  \st  April 
1914 — jurisdiction  of  District  Court  to  continue  them. 

Held,  upon  a  proper  construction  of  section  284  of  the  Indian 
Companies  Act,  1913,  that  the  Act  operates  upon  proceedings  arising 
out  of  the  winding  up  which  commenced  after  its  enforcement  {i.e. 
the  1st  April  1914)  and  that  no  part  of  the  Act  has  application  to 
pending  liquidations  and  consequently  the  jurisdiction  of  District 
Courts  under  the  old  Companies  Act  in  regard  to  them  is  not  taken 
away  by  section  3  of  the  new  Act. 

Maxwell  on  the  Interpretation  of  Statutes,  4th  edition,  p.  42, 
referred  to. 

No.  20  P.  R.  1915. 

(2)  Sections  171,  215. 

Windivg  up  —voluntary — e^ect  on  suits  against  the  Company — 
Courfs  power  to  stay  proceedings,  when  to  be  exercised. 

Held,  that  while  in  the  case  of  a  winding  up  by  the  Court  no  suit 
or  other  legal  proceedings  against  the  Company  can  be  proceeded  with 
or  commenced  after  the  winding  up  order  except  by  leave  of  the  Court, 
no  such  leave  is  necessary  in  the  case  of  a  voluntaiy  liquidation  and 
that  it  is  for  the  applicant  to  make  out  a  case  for  staying  an  action 
brought  against  the  Company — vide  sections  171  and  215  of  the 
Companies  Act  of  1913. 

(1906)  1  K.  B.  134,  referred  to. 

Held  also,  that  in  this  case  it  had  not  been  shewn  that  any  good 
would  accrue  by  staying  a  suit  by  a  share-holder  (instituted  more  than 
three  months  before  the  Company  went  into  liquidation)  repudiating  his 
agreement  to  take  shares  and  claiming  repayment  of  the  money  paid, 
in  which  certain  proceedings  had  already  been  taken  ;  the  application 
was  consequently  refused. 

No.  31  P.  R.  1915. 

INDIAN  CONTRACT  ACT,  1872. 

(l)  Only  deals  with  pledges  and  not  hypothecs,  and  it  is  doubtful 
whether  the  latter  can  be  recognised  in  India. 

See  Transfer  of  Property  Act,  1882. 

'f..  •••  •••  •••  Of  •?•  iNO>  10  F«  R,  1915. 
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(2)  Section  25  (3). 

Time-bai'red  debt — consideration  for  a  new  contract  in  writing. 

See  Punjab  Courts  Act,  1884  (3). 

No.  3  P.  R.  1915. 

(3)  Section  43. 

Not  applicable  where  plaintiff  expressly  alleges  that  certain  individuals 
and  not  the  firm  in  tvhich  they  are  partners  ?cith  others  are  responsible — 
plaintiff' not  alloived  to  change  his  ground  afterwards — mere  acknorvledg- 
ment  of  balance  due  cannot  form  basis  of  a  suit. 

Plaintiff  sued  for  recovery  of  an  amount  upon  a  ruqqa  signed  by 
M.  R.  and  B.,  defendants  1  and  2,  and  impleaded  defendants  3  to  6 
as  forming  with  M.  R.  and  B.  a  joint  Hindu  familj'.  Defendants  7 
and  8  were  subsequently  added  by  the  Court  on  the  allegation  of  the 
other  defendants  that  they  too  were  partners  in  the  firm  of  Dhani 
Ram-Bindraban.  Plaintiff  insisted  on  several  occasions  during  the 
hearing  of  the  case  that  he  was  suing  not  the  firm  but  the  executants 
of  the  rnqqa  and  the  members  of  their  family  onlj'.  It  was  found, 
however,  that  the  transactions  on  which  the  I'uqqa  was  based  were 
not  between  plaintiff  and  defendants  1  and  2  in  their  individual 
capacity  but  between  plaintiff  and  the  firm  of  Dhani  Ram-Bindraban. 

Held,  that  under  the  circumstances  of  the  case  the  plaintiff  could 
not  be  allowed  to  change  his  ground  and  ask  for  relief  against  the  firm 
of  Dhani  Ram-Bindraban. 

Held  also,  that  section  43  of  the  Contract  Act  was  not  applicable 
to  the  case,  as  the  plaintiff  expressly  declared  that  his  claim  was  not 
against  the  firm  but  against  defendants  1  and  2  individually. 

Held,  further,  that  as  the  ruqqa  was  a  mere  acknowledgment  of 
indebtedness  without  any  agreement,  express  or  implied,  to  pay  interest, 
it  could  not  form  the  basis  of  a  suit. 

119  P  E.  1908,  followed. 

No.  76  P.  R.  1915. 

(4)  Section  62. 

Balance  of  account — novation — limitation — Indian  Limitation  Act, 
1908,  article  85,  as  altered  by  the  Punjab  Loans  Limitation  Act,   1904. 

Held,  that  a  balance  signed  by  the  defendant  which  states  as  pay- 
able a  rate  of  interest  and  that  rate  different  from  the  rate  usually 
charged  in  the  previous  accounts,  amounts  to  a  new  contract  which  can 
form  the  basis  of  a  suit. 

119  P.  i2.  1908,  distinguished. 

8  P.  L.  P.  1911,  35  P.  P.  1903  (P.  B.),  12  Indian  Cases  617,  and 
I  L.  P.  35  Cal.  Ill  (P.  P.),  referred  to. 

Held  also,  that  the  jjeriod  of  limitation  for  such  a  suit  is  6  years 
under  article  85  of  the  Indian  Limitation  Act,  as  altered  in  the  Pun- 
jab Loans  Limitation  Act. 

No.  42  P.  R.  1915. 
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(5)     Section  73. 

Breach  of  contract  to  anfmit  to  a  partnership — meastire  of  damages. 

The  plaintiff  sued  for  dissolution  of  partnership  and  for  account  or  in 
the  alternative  for  Rs.  37,500  as  damages  on  account  of  breach  of 
contract  to  admit  him  into  partnership.  The  first  Court  found  that 
there  was  no  partnership  but  that  defendant  had  promised  a  partner- 
ship to  plaintiff  and  had  broken  the  promise,  thereby  causing  plaintiff 
some  indefinite  loss  which  the  Court  assessed  at  Rs.  5,000,  being  the 
amount  the  defendant  had  offeied  to  plaintiff  without  prejudice  to  settle 
the  dispute. 

On  ai)pcal  the  Chief  Court  agreed  with  the  finding  that  there  had 
been  no  actual  pai-tnership  but  only  a  breach  of  contract  to  admit  into 
partnership,  but  as  to  damages 

Held,  that  the  measure  of  damages  in  such  cases  was  the  difference 
between  the  value  of  plaintiff's  estate  immediately  after  the  defendant's 
breach  of  promise  and  the  value  it  would  have  had  if  defendant  had 
performed  his  promise,  and  that  it  was  immaterial  how  much  plaintiff 
put  in  in  cash  into  the  business  or  whether  he  put  in  anything — Indian 
Contract  Act,  section  73. 

Leake  on  Contracts,  5th  edition,  pp.  740  and  742,  9  Kx.  341,  L.  R.  H. 
of  L.  1905,  p.  109,  referred  to. 

68  P.  R.  1867,  distinguished. 

Held  also,  that  had  defendant  carried  out  his  promise  plaintiff  would 
have  been  a  partner  to  the  extent  of  iih  in  a  solvent  firm,  of  which  the 
capital  was  valued  by  defendant  at  3  lakhs,  i.e.  an  interest  of  Rs.  37.500, 
but  having  regard  to  the  uncertainties  of  commerce  and  certain  indica- 
tions on  the  record  as  to  the  working  of  the  firm  the  pi'oper  amount 
of  damages  should  be  f  of  Rs.  37,500,    i.e.  Rs.  25,000. 

No.  64  P.  R.  1915. 

(6)     Section  201. 

Bills  sent  for  collection — completion  of  agency — trust — claim  for  full 
amount  against  liquidators. 

The  Delhi  Branch  of  the  appellant  Bank  sent  two  bills  for  collection 
to  the  Gwalior  Branch  of  the  Amritsar  Bank  and  directed  the  latter  to 
send  "  your  drafts  on  realization  "  after  deducting  the  usual  charges. 
The  Amritsar  Bank  realized  the  money,  made  a  slight  deduction  for 
exchange  and  I'emitted  the  balance  by  two  drafts  on  the  Delhi  Branch 
of  the  People's  Bank,  Limited.  Before  the  drafts  could  be  cashed,  both 
the  People's  Bank  and  the  Amritsar  Bank  went  into  liquidation.  The 
appellant  Bank  claimed  payment  in  full  of  the  amounts  due  on  the 
drafts  contending  that  the  Amritsar  Bank  was  a  trustee  and  not  a 
debtor  qua  that  money. 

Held,  that  where  a  person  employs  another  to  collect  money  and  remit 
it  to  him,  the  latter  stands  in  a  fiduciary  relation  towards  the  former 
and   may   in  respect  of  the   money  be   regarded  as  a    trustee    and  con- 
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sequently  the  money  collected  is  held  by  the  latter  for  a  specific 
purpose  and  does  not  pass  at  his  bankruptcy  to  the  trustee  in  bank- 
ruptcy as  the  bankrupt's  property. 

13  Ch.  D  fi96,  60  L.  T.  397,  /.  L.  R  33  Mad.  299,  referred  to. 
11  Ch.  D.  772,  dissented  from. 

Held  hoivever  that,  as  in  this  case  the  appellant  Bank  asked  the 
Amritsar  Bank  specifically  to  send  drafts  on  Delhi,  the  special  business 
for  which  the  agency  had  been  created  was  completed  as  soon  as  the 
drafts  were  despatched  {vide  section  201,  Indian  Contract  Act)  and  the 
fiduciary  relationship  then  came  to  an  end,  and  consequently  the 
appellant  Bank  was  simply  a  creditor  of  the  Amritsar  Bank  entitled 
to  receive  payment  pari  passu  with  other  creditors. 

No.  79  P.  R.  1916. 

(7)     Section  247. 

Liability  of  minor  sons  of  a  deceased  Hindu  partner  in  a  business  is 
limited  to  tl.eir  share  in  the  property  of  the  business. 

See  Civil  Procedure  Code,  1908  (13). 

No.  61  P.  R.  1915. 

INDIAN  EVIDENCE  ACT,  I  OF  1872. 

(1)  Sections  17,  18,  21,  33  and  42. 

In  Civil  proceedings  for  compensation  under  Act  XIII  of  1855,  facts 
alleged  must  be  proved — evidence  of  defendant's  admission  of  guilt  to 
police  admissible. 

See  Civil  Procedure  Code,  1908  (12). 

No.  106  P.  R.  1915. 

(2)  Section  47. 

Admissibility  of  evidence  of  witnesses  acquainted  with  the  handwriting 
although  not  experts. 

See  Legal  Practitioners  Act,  1879. 

No.  18  P.  R.  1915  (P.  B.). 

(3)  Section  91. 

Secondary  evidence  admissible  to  prove  partition,  although  instrument 
of  partition  not  admissible. 

See  Indian  Stamp  Act,  1879. 

No.  29  P.  R.  1915. 

(4)  Section  92. 

Admissibility  of  proof  of  consideration  other  than  that  set  out  in  the 
Promissory  Note  sued  on. 

See  Negotiable  Instruments  Act,  1881. 

No.  48  P.  R.  1915. 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xli 


INDIAN  LIMITATION  ACT,  1908. 

(1)  Articles  61,  65,  83,  115. 

Limitation — mit  for  recovery  of  losses  on  badni  transactions — Punjab 
Loans  Limitation  Act,  /o/1904,  schedule. 

Plaintiffs  sued  on  the  allegation  that  they  acted  as  the  defendants' 
agents  in  entering  upon  certain  hadiii  transactions,  that  these  trans- 
actions resulted  in  a  loss  to  the  defendants  and  that  plaintiffs,  as  agents 
of  the  defendants,  paid  these  losses  to  third  parties  and  were  entitled  to 
recover  them  from  the  defendants. 

Held,  that  the  suit  was  governed  by  article  83  of  the  Limitation  Act 
and  not  by  articles  61,  65,  or  115. 

/.  L.  R.  34  Mad.  167,  dissented  from. 
.,.  ...  ...  ...  No,  23  P.  R.  1915. 

(2)  Article  85. 

Limitation  for  suit  for  the  balance  due  on  a  mutual  account — now 
six  years  under  this  article,  as  altered  by  Punjab  Loans  Limitation  Act, 
I  of  1904. 

See  Indian  Contract  Act,  1872  (4). 
...  ...  ...  ...  ...  ...  No.  42  P.  R.  1915. 

(3)  Articles  113,  115  and  120. 

Limitation — suit  on  an  award,  signed  hy  the  parties. 

Held,  that  the  article  of  the  Limitation  Act  applicable  to  a  suit  based 
on  an  award  is  article  1 20  and  not  article  113  or  115,  whether  the 
award  is  signed  by  the  parties  or  not. 

/.  L.  R.  34  All.  43,  distinguished. 

32  P.  R.  1913  and  /.  L.  R.  23  Had.  593,  referred  to. 

...    •  ...  ...  ...  ...        No.  102  P.  R.  1915. 

(4)  Articles  126  and  144. 

Limitation  of  suit  by  son  for  possession  of  property  alienated  by 
father — parties  governed  by  Hindu  Law — possession  of  waste  land. 

Held,  that  to  obtain  possession  of  waste  land  it  is  not  necessary  that 
the  purchaser  should  step  on  to  the  land  or  get  in  to  corporal  contact 
with  it ;  all  that  is  necessary  is  the  physical  possibility  of  the  buyer 
dealing  with  the  land  exclusively  as  his  own. 

49  P.  R.  1884,  105  P.  R.  1901,  53  P.  R.  1907,  and  L  L.  R. 
21  2fad.  53,  referred  to  ;  also  Markby's  Elements  of  Law,  sixth  edition, 
articles  354  and  356. 

Held  also,  that  where  the  parties  are  governed  by  Hindu  Law, 
possession  which  is  adverse  against  the  vendor  is  also  adverse  to  the 
vendor's  son  and  the  latter's  suit  brought  more  than  12  years  after  the 
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vendee   had   taken   possession,  was    consequently  barred  by   limitation 
under  article  144  of  the  Limitation  Act. 

Quaere — Whether  article  126  was  applicable  to  the  suit  1 

/.  L.  R.  9  Bom,  198  {F.  B.)  and  23  W.  R.  419,  referred  to. 

18  P.  R.  1895  {F.  B.),  distinguished. 

...     ^        ...  No.  14  P.  R.  1915. 

(5)  Article  132. 

Starting  point  of  limitation  where  mortgage-deed  gives  mortgagee  an 
option  to  Stie  on  default  of  payment  of  interest  or  maintain  period  of 
the  mortgage. 

Plaintiff,  on  17th  April  1909,  brought  the  present  suit  for  x'ecovery 
of  the  money  due  to  him  on  a  mortgage-deed  executed  on  the  8th 
December  1895.  The  deed  provided  that  the  mortgage  could 
be  foreclosed  at  the  end  of  three  years  ;  also  that  the  mortgage  debt 
was  to  carry  Rs.  31-8-0  interest  half-yearly,  to  be  paid  half-yearly  ;  also 
that  if  two  }teriods  of  six  months  elapsed  without  interest  being  paid 
the  mortgagee  was  to  have  the  option  of  maintaining  the  period  of  the 
mortgage  and  suing  only  for  the  intei'est  due  or  of  cutting  short  the 
mortgage  and  suing  for  the  whole  debt,  principal  and  interest.  No 
interest  was  ever  paid,  so  that  the  mortgagee  could,  had  he  so  chosen, 
have  sued  for  the  whole  mortgage-debt  anywhere  after  the  8th  December 
1896. 

Held,  that  the  suit  was  barred  by  limitation  under  article  132  of  the 
Limitation  Act. 

188  P.  R.  1883  {F.  B.),  followed. 

/.  L,  R.  22  Mad.  20,  10  P.  R.  1883,  and  /.  L.  R.  29  All.  431,  dis- 
tinguished. 

/.  L.  R.  30  All.  123,  disapproved. 

No,  71  P.  R.  1915. 

(6)  Article  139. 

Limitation  for  suit  by  landlord  against  tenant  holding  over. 

See  Indian  Registration  Act,  1877. 

No.  97  P.  R.  1915. 

(7)  Article  144. 

Adverse  possession — vendee  of  property  of  absconder,  sold  under  sections 
87  and  88,  Criminal  Procedure  Code — suit  by  collaterals  of  the  absconder 
after  latter's  death. 

One  H.,  a  village  proprietor,  accused  of  murder,  absconded  in  1891  and 
his  land  was  sold  under  the  provisions  of  sections  87  and  88  of  the  Code 
of  Criminal  Procedure  on  the  8th  October  1895  to  certain  persons  now 
represented  by  defendants  2  to  7.  H.  was  afterwards  arrested,  tried, 
convicted  and  hanged  on  the  22nd  September  1898.  The  plaintiffs,  his 
collaterals,  on  the   22nd   August  1908   instituted   the   present  suit  for 
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possession   alleging  that  the  sale  only  affected  the  rights  of  H.  and  not 
their  reversionary  rights.    Defendants  denied  this  and  pleaded  limitation. 

Held,  following  18  P.  H.  1908  (F.  B.)  that  the  sale  only  transferred 
the  personal  rights  of  H.,  the  absconder,  and  that  the  plaintiffs  as  his 
reversioners  were  entitled  to  succeed  to  the  property  after  his  death. 

Held  further,  that  defendant's  possession  did  not  become  adverse  to 
the  plaintiffs  till  after  the  death  of  H.  and  that  the  suit  was  not  there- 
fore barred  by  limitation. 

18  P.  R.  1895  {F.  B.),  26  P.  K.  1911  {F.  B.)  and/.  L.  R.  i  Gal.  327, 
referred  to. 

No.  52  P.  R.  1915 

INDIAN  REGISTRATION  ACT,  III  OF  1877. 

Section  17  id). 

Lease  for  indefinite  period — adverse  possession  by  tenant — Indian 
Limitation  Act,  IX  c>/1908,  article  139 — limitation  for  sint  by  landlord 
agaitist  tenant  holding  over. 

Held,  that  it  is  only  where  a  lease  is  a  lease  for  more  than  a  year  or 
from  year  to  year  in  express  terms  that  it  is  compulsorily  registrable 
and  registration  is  not  necessary  for  a  lease  for  an  indefinite  period  which 
could  be  terminated  by  either  party  at  the  end  of  any  month. 

Held  also,  that  although  mere  non-payment  of  rent  by  a  tenant  does 
not  establish  his  adversity  of  possession,  each  case  must  be  decided  on 
its  own  facts  and  that  in  this  case  the  facts,  that  the  tenant  never 
paid  any  rent  for  some  30  years,  that  no  serious  attempt  was  ever 
made  to  recover  rent  and  defendant  denied  on  oath  that  he  ever 
intended  to  pay  rent  or  regarded  liimself  as  a  lessee,  did  establish 
adverse  possession. 

/.  L.  R.  7  Bom.  34  and  /.  L.  R.  2  All.  517  {F.  B.),  referred  to. 

Held  further,  that  a  tenancy  on  sufferance  is  not  contemplated  by 
article  139  of  the  Limitation  Act  and  that  on  the  expiry  of  a  tenancy 
for  a  fixed  term,  time  begins  to  run  against  the  landlord  unless  there 
is  evidence  that  there  was  a  novation  and  that  the  tenancy  for  a  fixed 
term  was  succeeded  by  a  tenancy-at-will. 

/.  L.  R,  22  Bom.  893,  followed. 

I.  L.  R.8  Mad.  424  and  /.  Z.  i?.  31  All  514,  disapproved. 

No.  97  P.  R  1915 

INDIAN  REGISTRATION  ACT, -1908. 

(1)     Section  17. 

Letter  by  a  Hindu  agreeing  not  to  raise  objections  to  an  assignment 
of  property  by  the  trustees  appointed  by  his  father — does  not  require 
registration. 

See  Pwijab  Courts  Act,  1884  (3). 

No.  3  P.  R,  1915. 
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(2)  Section  17. 

Whether  petition  of  compromise  presented  to  Court  requires  registra- 
tion. 

After  the  death  of  one  J.  S.  his  widow  applied  for  letters  of  ad- 
ministration but  her  application  was  opposed  by  a  number  of  relatives 
of  the  deceased  and  she  thereupon  instituted  a  suit  against  the  persons 
who  objected  to  the  grant  of  letters  of  administration  praying  for  a 
declaration  to  the  effect  that  she  was  in  possession  of  her  husband's 
estate  and  entitled  to  the  Avhole  of  it.  The  parties  came  to  terms 
which  were  embodied  in  a  petition  to  the  Court,  dated  19th  December 
1904,  on  an  8  annas  Court-fee  stamp  and  praying  that  a  decree  be 
passed  in  terms  of  the  compromise.  The  Court  thereon  ordered  the 
petition  to  be  filed  with  the  record  and  fixed  a  date  for  hearing  and 
after  several  orders  of  adjournment  passed  the  following  order,  viz.  : — 

Mr.  Kirkpatrick  for   plaintiff  announces    to-day    that   his    client 
withdraws  from  the  suit  on  the  basis  of  the  compromise  filed   in   the 
"  case  on  19th  December    1904.     Each  party    to    pay    its   own   costs. 
Suit  dismissed." 

Plaintiffs  (who  were  defendants  in  the  declaratory  suit)  now  sue 
the  widow  for  rendition  of  accounts  of  the  estate,  and  it  was  conceded 
that  their  claim  must  fail  unless  they  put  in  evidence  the  terms  of 
the  agreement  entered  into  between  the  parties  in  the  previous  suit. 

^e/c?,  that  the  petition  to  the  Court  of  19th  December  1904  did 
not  require  registration  and  was  consequently  admissible  in  evidence, 
because 

(a)  the  Court  in  dismissing  the  suit  on  the  basis  of  the  compromise 
impliedly  incorporated  the  terms  of  the  petition  into  its  decree. 

/.  L.  R.  22  Mad.  508  (P.  C.)  and  27  P.  R.  1906,  referred  to. 

And  (6)  as  the  petition  formed  part  of  the  pleadings  of  the  parties 
in  the  case  and  was  incorporated  as  such  into  the  judicial  i-ecord. 

/.  L,  R.  20  All  171  (P.  C.)  and  27  Mad.  L.  J.  396,  22  Indian 
Cases  687,  I.  L.  R.  28  All.  78,  /.  L.  R.  35  Cal.  837  and  95  P.  R. 
1894,  referred  to. 

No.  91  P.  R.  1915. 

(3)  Sections  65,  66. 

Registration  at  Lahore  of  deed  affecting  properties  in  more  than 
one  district — whether  sufficient  notice  in  other  districts. 

See  mortgage  (l) 

No.  4  P.  R.  1916. 

INDIAN  STAMP  ACT,  1879. 

Section  3  (11). 

Award—instrument  of  partition — admission  of  secondary  evideiiC& 
to  prove  partition— Indian  Evidence  Act,  1872,  section   91 — repayment 
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of  'part  of  the  mortgage  money — form  of  decree  in  case  by  mortgagee  for 
recovery  of  mortgage  money — Civil  Procedure  Code,  1908,  order  34, 
rules  4,  5  and  6. 

A  Hindu  and  his  son  who  were  members  of  a  joint  Hindu  family 
had  the  ancestral  property  partitioned  by  arbitrators,  and  the  latter 
eflfected  a  ijartition  by  an  award,  dated  30th  August  1890.  This 
award  was  signed  by  the  parties  and  duly  registered.  As  the 
original  award  was  lost,  a  copy  of  it  obtained  from  the  Registry  office 
was  produced  in  evidence  to  prove  the  partition,  the  award  bore  a 
stamp  of  Rs.  5  as  an  award  and  was  not  stamped  as  an  instrument  of 
partition.  • 

Held,  that  under  the  old  Stamp  Act,  I  of  1879,  section  3  (ll) 
(unlike  section  2  (15)  of  the  new  Act,  II  of  1899)  an  award  does  not 
fall  within  the  definition  of  an  instrument  of  pai'tition  "  and  the 
mere  fact  that  the  parties  signed  it  does  not  convert  it  into  a  deed  of 
partition  ;  the  real  question  is,  whether  the  document  is  a  true  award 
or  merely  a  deed  of  partition  by  the  parties  themselves,  disguised  in 
the  form  of  an  award  in  order  to  escape  payment  of  stamp  duty. 


P.  L.  R.  1900,  p.  459,  and  /.  L.  R.  9  Bom.  50,  disapproved. 
211  P.  W.  R.  1913  and  134  P.  L.  R.  1914,  referred  to,  also  /.  L.  B. 
23  Mad.  49  (P.  C). 

Held  also,  that  notwithstanding  section  91  of  the  Evidence  Act  the 
parties  could  prov€  aliende  that  a  pai-titiou  took  place,  though  no 
secondary  evidence  could  be  received  of  the  details  of  such  partition 
and  that  if  even  a  partial  partition  had  been  thus  proved,  the  onus 
probandi  was  shifted  and  it  was  then  for  the  other  side  to  prove  that 
the  property  in  suit  still  remained  joint  ancestral  property. 

7  Bom.  H.  C.  R.  153  (177),  143  P.  R.  1882,  140  P.  R.  1892  and 
97  P.  P.  1910  (jp.  318),  referred  to. 

Held  also,  that  where  a  mortgagor  repaid  to  the  mortgagee  a  portion 
of  the  mortgage  money  immediately  after  the  parties  had  left  the 
Registration  office  and  took  a  pro-note  for  the  amount,  it  could  not  be 
held  that  the  mortgagee  did  not  give  consideration  2^^o  tanto  for  the 
mortgage,  although  the  mortgagor  had  kept  the  pro-note  and  made  no 
use  of  it. 

Held  further,  that  a  decree  in  a  suit  by  a  mortgagee  for  recovery 
of  the  mortgage  money  against  the  representatives  of  the  deceased 
mortgagor  should  be  drawn  up  in  accordance  with  the  provisions  of 
rules  4,  5  and  6  of  order  34  of  the  Code  of  Civil  Procedure. 

No.  29  P.  R.  1915. 

INDIAN  STAMP  ACT,  1899. 

Section  2  (15). 

Instrument  of  partition  "  now  includes  an  award  by  an  arbitratot 
directing  partition. 

See  Indian  Stamp  Act,  1879. 
•»»  •••  •«.  ...  ...  ...         No.  28  P.  R.  1915. 
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INDIAN  TRUSTS  ACT,  1882. 

Section  4  (b). 

Trust  by  a  Hindu  in  favour  of  two  Europeans  to  manage  his  entire 
estate  but  without  interference  with  the  members  of  his  family  is  not 
void  as  defeating  the  provisions  of  Hindu  Law. 

See  Punjab  Courts  Act,  1884  (3). 

No.  3  P.  R.  1915. 

INSOLVENCY. 

Petition  presented  by  debtor — whether  latter  part  of  sub-section  (l), 
section  15,  Provincial  Insolvency  Act,  is  appHcable  to  it. 

See  Provincial  Insolvency  Act,  1907. 

No.  28  P.  R.  1915. 

INSOLVENCY  ACT. 

See  Provincial  Insolvency  Act. 

INTEREST. 

On  hundis  not  paid  at  maturity — trade  usage — Raivalpindi. 

Held,  that  it  had  been  proved  that  there  was  a  recognised  trade 
usage  in  the  city  of  Rawalpindi  that  if  interest  was  charged  on  a  hundi 
and  such  hiindi  was  not  paid  at  maturity  the  same  rate  of  interest 
continued  to  be  payable. 

No.  24  P.  R.  1915. 


JOINT  HINDU  FAMILY. 

(1)  Effect  of  death  of  father  on  business  in  which  he  was  a 
partner. 

See  Civil  Procedure  Code,  1908  (13). 

No.  61  P.  R.  1815. 

(2)  Presumed  under  Mitakshara — disruption  must  be  proved. 
See  Hindu,  Law  (4). 

No.  85  P.  R.  1915. 

(3)  Sidt  by  minor  member  of  joint  Hindti  family  to  challenge  mort- 
gage made  by  his  father,  plaintijf  having  become  3fuhammadan  since — • 
apostacy — Act  XXI  of  ISbO — proof  of  immoral  purposes^-onna  pro- 
band!. 

Heldf  that  the  right  of  a  minor  son  to  sue  for  a  declaration  that  a 
mortgage  made  by  his  father  shall  not  affect  his  right  as  a  member  of 
the  joint  Hindu  family  after  the  death  of  his  father,  is  not  affected 
by  the  fact  that  the  plaintiff  has  become  a  Muhammadan  since 
the  mortgage  took  place  and  was  one  at  time  of  suit,  vide  Act  XXI  of 
1850. 

Held  also,  that  it  Was  not  necessary  to  prove  that  each  item  of  the 
consideration  was  spent  on  immoi-al  purposes  when  it  was   shown   that 
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the  alienor  at  the  time  of  the  mortgage  was  living  a  licentious  life 
beyond  his  means,  was  indulging  in  drinking,  prostitution  and 
debauchery,  and  was  without  any  business  or  occupation  upon  which 
the  money  might  legitimately  have  been  spent. 

50  P.  E.ldlS,  referred  to. 

No.  89  P.  R.  1915. 

(4)     A  widow  of  a  predeceased  son,  who  succeeds  to  a  share   of   the 
family  property,  cannot  alienate. 

See  Hindu  Law  (7). 

No.  92  P.  R.  1915. 

JOINT  PROPERY. 

(1)  Suit  for  partition  of — can  be  brought  as  long  as  the  joint 
tenancy  exists. 

See  Civil  Procedure  Code,  1908  (2). 

No.  77  P.  R.  1915. 

(2)  Belonging  to  a  shrine — suit  for  joint  possession  of  part  of  it  hy 
some  of  the  mujawars — hotchpot  rale — whether  applicable. 

Plaintiffs  and  defendant  are  mitjawars  of  the  shrine  of  Data  Ganj 
Bakhsh  and  plaintiiFs  claimed  joint  possession  of  a  haithak  and  certain 
shops  belonging  to  the  shrine  and  their  share  in  the  income  accruing 
from  that  property.  Defendants  pleaded  inter  alia  that  plaintiffs 
were  themselves  in  possession  of  property  belonging  to  the  institution 
and  that  unless  and  until  they  bring  that  property  into  hotchpot,  they 
cannot  ask  for  joint  possession  against  defendant. 

Held,  that  the  principle  by  which  one  co-sharer  who  has  joint  pro- 
perty in  his  possession  cannot  seek  a  decree  for  joint  possession  of 
other  property  in  the  possession  of  a  co-shai-er-defendant  unless  and 
until  he  brings  the  property  in  his  own  possession  into  hotchpot  has 
no  application  to  a  case  like  the  present  where  the  mujawars  are  not 
owners  of  the  property  but  merely  trustees  of  it  on  behalf  of  the 
shrine,  which  is  in  law  the  owner,  and  that  plaintiffs  are  'consequently 
entitled  to  a  decree  for  joint  possession  of  the  property  in  suit  with 
the  defendant. 

21  All.  W.  N.  48,  /.  L.  R.  28  All.  161  and  /.  L.  R.  18  Cal  10  (P.  C), 
distinguished. 

/.  L.  R.  27  All.  153,  /.  L.  R.   26    Cal.    553   and   43   P.   R.    1906, 
referred  to. 

No.  94  P.  R.  1915^ 


•  •• 
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JURISDICTION  (CIVIL). 

(l)  Of  District  Court  to  continue  winding  up  proceedings  of  a 
Company  pending  on  1st  April  1904  when  new  Companies  Act  came 
into  force. 

See  Indian  Companies  Act,  1913  (l). 
No.  20  P.  R.  1915. 
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(2)  Of  Civil  Courts  in  matters  of   re-grant   of   lapsed    Government 
tenancy. 

See  Government  Tenants  (Punjab)  Act,  1893. 

No.  38  P.  R.  1915. 

(3)  Of  Chief  Court,    to  interfere   with  order   of  Collectors  under 
section  18  of  Land  Acquisition  Act, 

See  Land  Acquisition  Act,  1894. 

No.  65  P.  R.  1915 

(4)  Of  Munsiff  in  combined  suit  on  different  causes  of  action,  which 
separately  would  be  cognisable  by  Small  Cause  Court. 

See  Civil  Procedure  Code,  1908  (8). 

No.  100  P.  R.  1915. 

JURISDICTION  (CIVIL  OR  REVENUE  COURT). 

Suit  for  joint  possession  as   otvners  of  shamilat   land — originally  a 
muafi  o/Ala  Lambardar. 

'Held,  that  a  suit  by  some  of  the  village  proprietors  against  the  others 
for  a  formal  decree  for  possession  of  shamilat  land  as  owners  along  with 
the  defendants,  possession  of  the  greater  part  of  which  was  with  two 
of  the  defendants  and  was  originally  a  muafi  granted  to  the  Ala 
Lambai'dar,  is  cognisable  by  the  Civil  Courts, 

101  P.  R.  1901  {F.  B.),  distinguished. 

No.  44  P.  R.  1915. 

E 

KAKEZAI  SHEIKHS. 

Of  Hoshiarpur  town — succession  to  self-acqftired  property — sisters  or 
collaterals  in  4th  degree. 

See  Custom  (Succession)  (lO). 

No.  67  P.  R.  1915. 

KHATRIS. 

Mauza  Alimgarh,  district  Gujrat — follow  agricultural  custom. 

«  See  Custom  (Succession)  (l). 

No.  5  P.  R.  1915. 

KURESHI  SHEIKHS, 

Of  town  of   Gohana,  Rohtak    district,  not   governed  by  agricultural 
custom. 

See  Custom  (Succession)  (9). 

No.  35  P.  R,  1015. 


•••  ••• 


INDEX  OF  CIVIL  CASES  REPORTED  IN  THIS  VOLUME.  xlii 


LAND  ACQUISITION  ACT,  1894. 

Section  18. 

Oi'der  of  Collector    rejecting    application  for  reference  to  the  Court   - 
jurisdiction  of  Chief  Court  to  interfere  with  such  order. 

Held,  that  the  Chief  Court  has  not  jurisdiction  to  interfere  with  an 
order  of  a  Collector,  purporting  to  be  made  under  section  18  of  the 
Lund  Acquisition  Act. 

1  Lotver  Burma  E.  132,  followed. 

12  Cal.  W.  y.  241  and  16  Cal.  JF.  N.  327  (328),  disapproved. 

No.  65  PR  1915. 

LANDLORD  AND  TENANT. 

Lease  for  indefinite  period,  but  terminable  at  end  of  any  month, 
does  not  require  registration — non-payment  of  rent  by  tenant  does  not 
render  his  possession  adverse — liniitat'on  where  tenant  for  fixed  term 
holds  over. 

See  Indiait,  Reyistration  Act,  1877. 

No.  97  P.  R.  1915. 

LEASE. 

For  indefinite  period,  but  terminable  at  end  of  any  month,  does  not 
require  registration. 

See  Indian  Registration  Act,  1877. 

No.  97  P.  R.  1916. 

LEGAL  PRACTITIONERS  ACT,  1879. 

SECTIOy  13  0)  AND  (6). 

As  amended  by  Act  XI  of  1896 — any  other  reasonable  cause — whether 
conjiiied  to  professional  conduct — Indian  Evidence  Act  I  of  1872, 
section  47 — evidence  of  handwriting  by  non-experts. 

Held,  that  clause  (^)  of  section  13  of  the  Legal  Practitioners  Act  (as 
amended  by  Act  XI  of  1896)  is  not  confined  to  misconduct  of  a  Legal 
Practitioner  in   his  professional  capacity, 

/.  L.  R.  29  Cal.  890  {F.  B.),  I.  L.  R.  34  3Iad.  29  (/'.  B.)  and  9  F.  R. 
1902,  referred  to. 

Held,  that  the  evidence  of  witnesses  acquainted  with  the  handwriting 
of  a  person  by  whom  a  document  is  supjjosed  to  be  written  is  admissible 
under  section  47  of  the  Evidence  Act  as  a  relevant  fact,  although  the 
Avitnesses  are  not  experts  in  handwriting. 

No.  18  P.  R.  1915  ^P.  B.). 
LIBEL. 

Action  for  damages  for — abates  on  death  of  plaintiff. 

See  Abatement  (2). 
...  •>.  •••  ••>  •>•  •••  Hq.  viS  ir ,  fv.  19Xw« 
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LIMITATION. 

(1)  In  regard  to    subsequent   vendee  impleaded  as  a  party  in  a  pre- 
emption' suit. 

See  Fnujah  Pre-emption  Act,  1905  (5). 

No.  17  P.  R.  1935. 

(2)  Of  suit  for  recovery  of  losses  in  badni  transactions. 

See  Indian  Limitation  Act,  1908  (l). 

No.  23  P.  R.  1915. 

(o)     Not  bringing    representatives  of   deceased  respondent  on  record 
within  time — sufficient  cause— ignorance  of  law. 

See  Civil  Procedure  Code,  1908  (11 ). 

No.  41  P.  R.  1915. 

(4)     extension  of   time   under   section  169,    Companies    Act,  1882, 
where  admissible. 

See  Indian  Companies  Act,  1882  (4). 

No.  46  P.  R.  1815. 

LBIITATION  ACT. 

See  Indian  Limitation  Act. 

M 

MAINTENANCE. 

Claim  by  Hindu  daughter-in-law  for  maintenance  against  her  father- 
in-law,  allowed. 

See  Hindu  Law  (7). 

No.  108  P.  R  1915. 

ISIALICIOUS  PROSECUTION. 

Suit  for  damages — giving  false  information  to  police — amount  of 
damages  may  be  considered  in  second  appeal. 

The  plaintiff  sued  defendants  for  damages,  alleging  in  brief  that  by  a 
trick  on  the  part  of  defendants,  he  took  over  a  parcel  in  which  among 
other  things  was  some  (j]jium,  that  he  was  not  aware  of  the  presence  of 
the  opium,  that  defendants  then  informed  a  police  constable  that 
he  (plaintiff)  was  in  unlawful  possession  of  opium  and  so  got  him 
arrested,  and  that  for  three  days  the  police  kept  him  with  them  and 
u\ade  investigation  and  then  found  lie  was  iniiocent. 

No  process  was  issued  l)y  a  Magisti'ate  in  the  case  and  plaintiff  was 
apparently  never  put  formally  under  arrest  or  detained  in  the 
lock-up. 

Held,  following  the  principles  laid  down  in  /.  L.  P.  38  Cal.  880  and 
in  /.  /..  A'.  30  All.  ,525  (/'.  C.)  that  the  plaintiff  had  a  just  claim  for 
damages  for  the  injury  done  in  consequence  of  the  false  information  given 
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MALICIOUS  FROHECVTlON—condd. 

by  defendants  to  the  police,  althougli  it  could  not  bo  held  that  "  prosecu- 
tion "  bej^ins  upon  the  giving  of  a  piece  of  information  to  the  police. 

/.  L.  R.  28  Bom.  226,  dissented  from. 

/.  L.  R.  37  Cfil  358,  25  Mad.  L.  J.  1,  /..  R.  \i  Q.  R.  D.  C18  (r;0l), 
G  C.  and  P.  423  and  /.  L.  R.  26  Mad.  362,  referred  to. 

Held  also,  that  the  question  of  the  qitantiim  of  damages  may  be  taken 
up  in  second  appeal. 

No.  1  P.  R.  1915. 

MINOR  AND  GUARDIAN. 

Omission  by  Court  to  pass  formal  order  of  appointment — when  a  mere 
'irregulai-ity. 

8ee  Civil  Procedure   Code,  1908  (13). 

No.  61  P.  R.  1915. 

MORTOAOE. 

(l)  JVifh  ronditinn  that  mortriar/nr  may  aell  pr(r(.<i  of  the  mortfjfujci 
property  and  that  4  of  salp-proii'\--ds  shall  be  paid  to  th"  mortyagee — 
whether  mortgagee  has  any  rights  left  in  jyrojierty  thus  sold — Registra- 
tion at  Lahore  of  deed  affecting  properties  in  more  than  one  district, — 
n'liethpr  sufficient  notice  in  other  districts — Indian  Registration  A<'f, 
XlVofl^OS,  sections  65,  Q,(S. 

One  L.  D.  mortgaged  on  31st  May  1899  certain  properties  to  the 
plaintiff  Bank.     The  mortgage-deed  contained  the  following  condition  : — 

If  I  desire  to  sell  a   part  of   the   immovable   property   mortgaged, 
then  1 2  annas  per  rupee  shall  be  paid  to  the  mortgagee  out  of  the  sale- 
money   for  the  property  thus  sold  and   such   payment  shall  be  credited 
towards  the  principal  mortgage  money  and  interest." 

After  the  date  of  the  mortgage  L.  D.  sold  certain  of  the  properties 
included  in  the  mortgage  to  some  of  the  defendants  but  did  not  pay  j  of 
the  sale-proceeds  to  the  mortgagee  and  the  plaintiffs  in  the  present  appeal 
claimed  enforcement  of  their  mortgage  rights  against  the  properties  in 
the  hands  of  the  defendants. 

The  mortgage-deed  affecting  properties  in  more  than  one  district  was 
registered  at  Lahoi-e. 

Held,  that  the  proper  and  reasonable  construction  of  the  condition  in 
the  mortgage-deed  was  that  unless  and  until  the  mortgagor  actually 
paid  I  of  the  sale-money  to  the  mortgagee  the  latter's  lien  on  the  pro- 
perty sold  in  each  instancs  remained  intact  and  that  it  was  the  duty 
of  the  purchasers  to  have  examined  the  mortgagor's  title  and  position 
and  to  have  seen  to  it  that  t  of  the  sale-money  reached  the  mortgagee. 

Held  alos,  that  having  regard  to  the  provisions  of  sections  65  and  66 
of  the  Registration  Act  and  the  circumstances  of  the  case,  registration 
of  the  mortgage-deed  at  Lahore  was  sufficient  notice  to  the  defendants. 

/.  L.  R.  26  Bom.  538,  approved. 

/.  L.  E.15  Mad.  268,  not  followed. 

23  P.  i2.  1891,  referred  to. 

No.  4  P.  R.  1015. 
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(2)  Where  moi'tgaj?or  repaid  a  portion  of  the  mortgage  money  on 
X>arties  leaving  the  Registration  office  and  took  a  pro  note  for  the  amount, 
it  could  not  be  held  that  the  mortgagee  did  not  give  consideration  pro 
tanto  for  the  mortgage  although  the  mortgagor  had  kept  the  pro-note 
and  made  no  use  of  it. 

See  Indian  Stamp  Act,  1879. 

No.  29  P.  R.  1915. 

(3)  Jifdemplion — claim  to  redeem  on  pnyment  of  mortgage  money  fixf>d 
hy  Court  in  a  previous  stdt  for  redemption — proper  Court-fee  on  appeal 
for  reduction  of  mortgage  money. 

In  1888  the  representatives  of  a  nrjortgagor  sued  for  redemption  of 
certain  mortgages  and  on  13th  February  1889  obtained  a  decree  for 
possession  on  payment  of  Rs.  3,404-3-0  to  the  mortgagees,  viz. 
R.S.  1,799  principal  and  Rs.  1,005-3-0  interest.  This  decree  was  never 
executed  and  the  mortgagees  remained  in  possession  of  the  land 
mortgaged  as  before.  On  1st  November  1909  the  present  representa- 
tives of  the  mortgagor  sued  for  possession  of  the  land  by  rcdemptic.n 
and  claimed  to  redeem  the  mortgages  on  payment  of  Rs.  3,404-3-0,  the 
amount  fixed  by  the  decree  of  13th  February  1889,  while  defendant 
claimed  Rs.  0,987  as  due  on  the  basis  of  the  mortgage  deeds.  The 
first  Court  decreed  the  claim  on  payment  of  the  latter  sum  and  the 
lower  Appellate  Coxirt  maintained  the  decree  of.  the  first  Court  The 
plaintiff  preferred  a  second  appeal  to  the  Chief  Court. 

Held,  that  the  memorandum  of  appeal  to  the  Chief  Court  must  have 
an  (w/tWorwi  Court-fee  stamp  on  the  difference  between  the  amount 
plaintiffs  were  prepared  to  pay,  ris.  Rs.  3,404-3-0  and  Rs,  6,987,  the 
amount  fixed  by  the  lower  Courts. 

5  7*.  i?.  1911  and  C.  App.  No.  fifiS  of  1009  (unpublished),  referred  to. 

//fi/f/rt/so,  that  although  the  judgment  of  the  previous  case,  (kte<l 
13th  February  1889,  stated  that  no  future  interest  was  to  b(i  allowed 
on  the  amount  decreed,  the  lower  Courts  were  v'x^iht  in  the  ])resent  suit 
to  allow  the  amount  due  on  the  basis  of  the  mortgage  deeds,  the  [trevious 
decree  ha\  ing  become  inoj^rative. 

No  58  P.  R.  1915. 

(4)  Htartiug  point  of  limitation,  where  deeil  gives  mortgagee  aia 
option  to  sue  on  default  of  payment  of  interest  or  maintain  period  of 
the  mortgage. 

See  Indian  Limitation  Act,  1908  (5). 

No.  71  P.  R.  1915. 

(5)  May  be  redeemed  in  toto  by  any  person  having  an  interest  in  a 
portion  of  the  mortgaged  property,  unless  he  is  opposed  by  a  part 
owner. 

See  Regulation  XVII  oj  1806  (2). 

No.  83  P.  R.  1915. 

(6)     Giving  morlgngee  poiver  to  sell  at  any  time  the  mortgaged  property 
and  apply  price  to  pay  off  a  previous  mortgagee — ivhether  invalid   an   a 
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MORTGAGE— condd. 

clog  on  redumption — applicability  of  doctrine  of  cloyginy  in  Punjab — 
whether  purcha.<ter  is  bound  to  aec.  to  proper  application  of  purchase- 
money. 

A  mortgage  made  by  one  N.  B.  in  favour  of  B.  K.  comprised  : 

(1)  A  mortgage  right  of  Bs.  1,000  on  two  houses  in  Sodhra. 

(2)  A  house  in  Wazirabad  held  in  mortgage  by  one  K.  S. 

(3)  Two  other  houses  in  Wazirabad,  free  from  mortgage. 

It  was  a  condition  of  the  mortgage  that  the  mortgagee  B.  K.  could 
receive  (l)  the  Bs.  1,000  and  pay  that  sum  to  K.  S.,  the  mortgagee  of 
(3),  and  it  was  also  stipidated  that  B.  K.  if  he  could  find  a  purchaser 
for  any  of  the  houses  at  Wazirabad,  would  be  entitled  to  sell  but  would 
be  bound  to  pay  the  proceeds  of  the  sale  to  K.  S.  and  any  balance  was 
.  to  be  devoted  to  the  settlement  of  B.  K.'s  mortgage.  B."  K.  died  and 
his  representative  sold  one  of  the  Wazirabad  houses  to  one  F.  I,  who 
mortgaged  this  house  to  the  present  plaintiff.  The  purchase-money  was 
however  not  paid  to  K.  8.  The  lower  Appellate  Court  held  that  the 
condition  as  to  sale-proceeds  of  the  raoi-tgaged  house  being  first  applied 
in  payment  of  the  mortgage  of  K.  S.  and  next  to  the  reduction 
of  the  mortgage  debt  due  to  B.  K.  was  a  clog  on  redemption 
and  that  consequently  the  sale  of  the  house  to  F.  I.  was  void,  and  also 
that  this  sale  was  invalid  as  the  purchase-money  had  not  been  paid  to 
K.  S.  as  stipulated. 

Held,  that  the  doctrine  of  clogging  should,  in  the  Punjab,  where 
there  is  no  statute  governing  the  matter,  be  restricted  to  cases  where 
something  unconscionable  or  oppressive  in  the  bargain  calls  for  redress. 

Held  also,  that   in   the  present   mortgage   the   mortgagee    was    not 
authorized  to  sell  on  behalf  of  the  mortgagor  in  default  of  payment   of 
the  morffjage-nioney,  but  he  was  authorized  to    sell   at   any   time,    even 
before  the  mortgage-money  fell  due  and  there  was  therefore   no  reason 
for  the  Court's  interference  with  the  exercise  of  such  power. 

Held  firther,  that  a  bona  fide  pui'chaser  for  value  was  not  bound  to 
see  that  the  purchase-money  reached  any  particular  destination  and  that 
consequently  the  sale  to  F.  I.  was  good. 

No.  103  P,  R.  1915. 

•  MUHAMMADAN  LAW. 

(1)  Not  applicable  to  Ai-ains  of  Lahore  city  in  matters  of  succession. 
See  Custom  (Successioti)  (3), 

No.  26  P.  R.  1915, 

(2)  Old    farosh    Arains    of   Lahore,  though     ordinarily    following 
Muhammadan  law,  follow  custom  in  regard  to  wills. 

See  Custom  (  Will). 

No.  49  P.  R.  1915, 
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NECESSITY 


Borrowing  money  for  carrj-ing  on  a  trade,  not  a  necessity  under 
customary  law. 

^QG  Punjab  Courts  AH,  1884  (2). 

...  N0.-19P.  R.  1915. 

NEGOTIABLE  INSTRUMENTS  ACT,  1881. 

Section  118  (a). 

Promissory  note — initial  presumption  ofrecei])t  of  consideration — 
rvhen  rebutted — Indian  Evidence  Act,  \ 87 '2,  section  92 — admissibility 
of  proof  of  consideration  different  to  that  set  ont  in  the  Promissory 
Note. 

Plaintiff  sued  to  recover  Rs.  30,000  due  upon  a  promissory  note 
executed  by  defendant  which  expressly  .stated  that  the  amount  was 
borrowed  in  cash.  In  the  plaint  also  it  was  alleged  that  Rs.  30,000 
was  the  consideration  for  the  pro-note,  but  after  the  defenflant  in  her 
pleas  had  denied  receiving  any  portioix  of  the  alleged  coisideration, 
plaintiff  in  her  replication  stated  that  the  consideration  was  not  a 
sum  of  money  but  certain  proprietory  rights  in  innnovable  property 
which  were  given  up  to  the  defendant  under  a  deed  of  release 
bearing  the  same  date  as  the  i>ro-note. 

Held,  that  the  plaintiff  was  not  debarred  by  .section  i)2  of  the 
Evidence  Act  from  proving  that  the  con.sideration  was  not  money-  a.s 
stated  in  the  promissory  note. 

Held  also,  that  although  the  initial  p)-esumi)tion  under  section  1 18 
(a)  of  the  Negotiable  Instruments  Act  was  that  the  promissory  note 
was  made  for  consideration,  yet,  ha\  ing  ix'gard  to  the  fact  that  the 
note  itself  states  that  the  Rs.  30,000  was  borrowed  in  cash  ^\■ithout 
interest  and  thai  plaintiff  was  forced  to  admit  that  this  was  incorrect, 
it  must  be  held  that  that  initial  presumption  has  been  rebutted, 
and  that  the  onus  has  been  shifted  on  to  the  plaintiff  to  prove  that 
the  promissory  note  was  executed  by  the  defendant  for  consideration. 

Held  further  on  the  facts,  that  plaintiff  had  failed  to  discharge 
the  onus  and  that  the  defendant  was  consequently  not  liable  on  the 
promis.sory  note. 

No.  48  P.  R.  1915. 

NON-PROPRIETORS. 

In  village — bound  by  provisions  in  Wajib-ul-arz  rerjarding  the  refuse 
of  the  village. 

The  plaintiffs,  as  non-proprietors  of  Nizamabad,  sued  the  proprietors 
for  a  declaration  that  the  refuse  and  sweepings  of  the  village  were  not 
the  exclusive  property  of  the  defendants  notwithstanding  the  provisions 
in  the  wajib-id-arz  to  that  effect. 

Held,  that  as  non-proprietors  plaintiffs  dwell  in  the  village  on 
snfferance  on  sites  which   are  the  property   of  the   proprietory    body, 
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NON-PROPRIETORS— cowc^rf. 

the  condition  specified  in  tlie  wajib-nl-arz  that  all  the  refuse  from  their 
houses  shall  be  the  i^erquisite  of  the  proprietory  body  was  binding  on 
them  and  was  not  inequitable.  This  condition  was  also  not  affected 
by  plaintiffs  having  to  pay  their  quota  towards  the  upkeep  of  extra 
sweepers  engaged  under  orders  of  the  District  Board  since  the  entries  in 
the  wajib-ul-arz  were  made. 

No.  88  P.  R.  1915. 

NOTICE. 

Registration  of  a  mortgage  deed  at  Lahore  concerning  properties 
in  the  Ijiihore  and  other  Districts — whether  sufHcient  notice  in  other 
Districts. 

See  Mortgage  (l). 

No.  4  P.  R.  1915. 

0 

OCCUPANCY  RIGHTS. 

Succession  to — under  agreement — proof  of  agreement. 
See  Punjab  Tenancy  Act,  1887  (2). 

No.  16  P.  R.  1915, 
ONUS  PROBANDI. 

(1)  As  to  particular    custom    adopted    by    tribe   which    originally    . 
followed  its  personal  law. 

See  Custom  {Alienation)  (2). 

No.  32  P.  R.  1915. 

(2)  As  to  Aroras  living  in  a  town  being  governed  by  custom. 
See  Custom  (Succession)  (4). 

No.  33  P.  R.  1915. 

(3)  As  to  daughter  succeeding  to  ancestral  property  in  preference 
to  near  collatei'als — Sayads. 

See  Custom  {Succession)  (5). 

N0.34P.  R.  1915. 

(4)  Shifted  by  entry  in  R'uxoJ  i-nni. 
See  Custom  {Succession)  (5). 

No.  34  P.  R.  1915. 

(5)  As  to  daughters  succeeding  to  ancestral  property  in  preference 
to  collaterals  in  5th  degree — Hindu  Rajputs. 

See  Custom  {Successioti)  (6). 
.    .-  ...  ...  -  ...  ...         No.  35  P.R.I  915. 
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PANAHI  TENANTS. 

i.  e.  teuants  protected  for  a  term  of  years,  not  debarred  from  establish- 
ing occupancy  rights. 

iiee  Punjab  Tenancy  Act,  1887  (l). 

No.  73  P.  R.  1915. 

PARTITION. 

Can  be  claimed  as  long  as  the  i)roperty  remains  joint — a  second  suit 
for  partition  is  not  therefore  barred  by  a  previous  decree  Avhich  was 
not  executed. 

See  Civil  Procedure  Code,  1908  (7). 

...      •   No.  87  P.  R  1915. 

PAllTNERSHIP. 

(1)  Court-fee  on  appeal  from  preliminary   decree  in  suit  for  dissolu- 
tion of — 

See  Court-Jee  Act,  1870. 

N0.7P.  R.  1916, 

•••  •••  •** 

(2)  Death  of  partner,  who  is  a  member  of  a  joint  Hindu  family  does 
not  dissolve  partnership — liability  of  minor  sons  limited  to  their  share 

^  in  property  of  partnership. 

See  Civil  Procedure  Code,   1908  (13). 

No.  61  P.  R.  1915. 

(3)  Breach   of   contract   to   admit   into   partnership— measure   of 
damages. 

See  Indian  Contract  Act,  1872  (5). 

No.  64  P.  R.  1915. 
•t»  •••  •*■ 

PATHANS. 

Taksil  Nakodar,  district  JuUuudur— ouit*-  probandi  that  they  follow 
any  specific  custom  on   person  asserting  it — right  of  collateral  in  sixth 
degree  to  contest  alienation  by  childless  proprietor  in  favour  of  a  niece. 
See  Custom  {Alienation)  (2). 

No.  32  P.  R.  1915. 

PENAL  CODE. 

See  Indian  Penal  Code. 

PLEADER. 

Misconduct   of —not     confined    to    misconduct   in   his    professional 

capacity- 
See  Legal  Practitioners  Act,  1879. 

No.  18  P.  R.  1915  (P.  B.). 

POSSESSION. 

Of  waste  land — what  constitutes. 

See  Indian  Limitation  Act,  1908  (-l). 

No.  14  P.  R.  1916. 
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PRE-EMPTION. 

(1)  Right  of  vendee  to  i-etain  that  part  of  the  jjropf  rty  sold  by  two 
vendors  in  respect  of  which  his  riglits  are  equal  to  that  of  the  pre- 
emptor,  even  if  sale  is  indixisible  from  certain  points  of  view. 

See  Piinjah  Pre-emption  Act,  1905  (4). 

No.  6P.  R.  1915. 

(2)  Custom  of — prevails  in  region  of  Lahore  city  of  which  Kucha 
Dalo  forms  part. 

See  Custom  {Preemption). 

No.  9  P.  R.  1915. 

(3)  Pre-emptor  of  same  tribe,  but  living  in  another  village — limita- 
tion in  reg:.rd  to  a  subsequent  vendee  impleaded  in  suit. 

See  Punjab  Pre-emption  Act,  1905  (5). 

No.  17  P.  R  1915. 

(•i)  E.xtension  by  Appellate  Court  of  time  fixed  for  payment  of 
price — when  granted. 

See  Punjab  Pre-emption  Act,  1905  (7). 

No.  21  P.  R.  1915. 

(5)  Sub-division — patti  in  a  chak  in  the  Lyallpur  District. 
See  Punjab  Pre-emption  Act,  1905  (7). 

No.  21  P.  R.  1915. 

(6)  Attachment  of  money  deposited  in  Court  by  plaintiff. 
See  Punjab  Pre-emption  Act,  1905  (2). 

No.  27  P.  R.  1915. 

(7)  Plaintiff  must  shew  that  his  right  subsisted  not  only  at  time  of 
sale  but  also  at  time  of  institution  of  suit. 

See  Punjab  Pre-emption  Act,  1905  (3). 

No.  43  P.  R  .1915. 

(8)  In  regard  to  sale  of  property  used  for  more  than  one  purpose, 
i.e.,  as    a  shop  and   as  residential  quarters. 

See  Punjab  Courts  Act,  l^l\. 

No.  69  P.  R.  1915. 

(9)  Notice  by  Tehsildar  under  Punjab  Alienation  of  Land  Act,  not 
notice     of  a  Court  "  within  meaning  of  section  16,  Punjab  Pre-emption 

Act. 

See  Punjab  Pre-emption  Act,  1905  (9) 

No.  74  P.  R.  1916. 

(10)  Transaction  partly  sale  and  partly  exchange  not  a  "  sale." 
Parties  may  effectuate  their  intentions  so  as  to  preclude  pre-emption. 

See  Punjab  Laws  Act,  1872. 

No.  82  PR  1916. 

PRE-EMPTION  ACT. 

See  Punjab  Pre-emption  Act. 
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PRIVY  COUNCIL. 

Appeal  to— where  Chief  Court  agreed  with  the  findings  of  lower 
Court,  but  accepted  appeal  so  far  as  to  reduce  the  amount  payable  by- 
appellant —rate  of  interest  allowed— whether  substantial  question  of  law. 

See  Civil  Procedure  Code,  1908  (4). 

No.  22  P.  R.  1915. 

PROMISSORY  NOTE. 

(1)  Presumption  of  consideration — when  rebutted. 
See  Negotiable  Instruments  Act,  1881. 

No.  48  P.  R.  1915. 

•■•  «••  ••■  •*•  •'• 

(2)  Onus  prohandi — as  to  consideration  for  — 
See  Civil  Procedure  Code,  1908  (8). 

No  100  PR    1915 

ait  •••  ••• 

PROVINCIAL  INSOLVENCY  ACT,  III  OF  1907. 

Section  15  (l). 

Whether  applicable  to  insolvency  petition  presented  by  a  debtor. 

He'd,  that  the  latter  part  of  sub-section  (l)  of  section  15  of  the  Pro- 
vincial Insolvency  Act  refers  only  to  an  insolvency  petition  presented 
by  a  creditor  and  not  to  a  petition  presented  by  the  debtor  himself. 

/.  L.  R.  32  All.  645  (649),  7  Indian  Cases  394  and  7  Indian  Cases 
691,  followed. 

/.  L.  R.  32  All.  547  (549),  disapproved. 

No.  28  P.  R.  1915. 

•  •,  •■•  •••  ••• 

PUNJAB  ALIENATION  OF  LAND  ACT,  1900. 

(1)  Section  2  (3)  {d). 

"  Right  to  receive  rent  "  does  not   include  a  right  to   collect  arrears 
of  rent. 

See  Punjab  Pre-emption  Act,  1905  (l). 

No.  13  P.  R.  1916 

(2)  Section  3. 

Notice  of  Naib-Tahsildar,    not  notice   by  a   "  Court  "  under    Punjab 
Pre-emption  Act,  section  1 6. 

See  Punjab  Pre-emption  Act,  1905  (9). 

No.  74  P.  R.  1915. 

PUNJAB  COURTS  ACT,  1884. 

(l)     Section  40. 

Further~~ appeal— valuation    of — whether  plaintiff  is    estopped  from 
showing  that  his  own   vahiation  in  plaint  is   wrong — whether  petition 
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Rs. 

A. 

P. 

130 

5 

0 

450 

0 

0 

500 

0 

0 

1,080 

5 

0 

PUNJAB  COURTS  ACT,   1884— con^c?. 

/or  further  appeal  under  old  law  can  be  changed  into  a  second  apjjeal 
under  the  new  law  or  into  a  revision  under  the  old  law — Punjab  Act  I 
0/1912. 

The  plaintiffs  sued  for  a  declaration  that  a  deed  of  sale,  executed  by 
Mussammat  Jawala  Devi,  defendant  No.  1,  in  favour  of  Sukh  Raj  in 
respect  of  15  kanals  5  marlas  of  land  with  half  share  in  the  well-com- 
pound, measuring  2  marlas,  and  a  house  situate  in  matiza  Dulmiyal, 
shall  not  affect  the  plaintiff's  reversionary  rights  after  the  death  of 
Mussammat  Jawala  Devi,  and  also  for  a  perpetual  injunction  restraining 
her  from  alienating  the  property.  They  valued  their  suit  thus  for 
purposes  of  jurisdiction  : 

(1)  The  land  at  30  times  land  revenue 

(2)  The  house 

(3)  Injunction 

Total 

But  put  a  value  of  Rs.  130  only  on  the  injunction  for  purposes 
of  Court-fee.  The  lower  Courts  decreed  the  plaintiffs'  claim  and  the 
defendants  appealed  to  the  Chief  Court  by  way  of  further  appeal 
under  the  Punjab  Courts  Act  before  its  amendment  by  Punjab  Act  I 
of  1912.  The  jjlaintilf-respondent  objected  that  his  own  valuation  of 
the  injunction  was  wrone:  and  should  be  only  Rs.  130  and  thus  the 
correct  value  of  the  suit  being  below  Rs.  1,000  no  further  appeal  was 
competent. 

Held,  following  23  P.  Z.  i?.  1914  :  III  P.  E.  1913  (F.  B.)  that  the 
contention,  that  the  value  of  the  suit  in  regard  to  the  injunction  was 
only  Rs.  130,  was  correct,  and  that  consequently  no  further  appeal  was 
competent  under  the  Punjab  Courts  Act,  section  40,  before  its  amend- 
ment by  Punjab  Act  I  of  1912. 

Held  also,  that  the  plaintiff  was  not  estopped  from  raising  the 
objection  to  his  own  valuations. 

Held  further,  that  as  the  decision  of  the  lower  Appellate  Court  wasgiven 
before  the  new  law  came  into  being  the  provisions  therein  as  to  second 
appeal  were  not  applicable  to  the  present  petition.  And  also  that  a 
petition  for  a  further  appeal  under  the  old  law  could  not  be  altered, 
after  the  coming  into  force  of  the  new  law,  into  a  revision  under 
section  70  (l)  {b)  of  the  old  law. 

100  P.  L.  R.  1904,  cited  and  its  correctness  doubted. 

No.  2  P.  R.  1915. 

(2)     Section  40  (l)  (3). 

Further  appeal — custom — necessity  of  certificate — sale — Jut  agri- 
culturists— sums  borrowed  for  purposes  of  trade  —ivhether  necessities. 

Held,  that  when  the  question  involved  in  a  further  appeal  to  the  Chief 
Court  is  not  "  regarding  the  validity  or  the  existence  of  any  custom  or 
usage  ''  but  merely  whether  money    borrowed  for  purposes  of  trade  can 
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PUNJAB  COURTS  ACT,  188i—contd. 

be  regarded  as  money  borrowed  for  necessary  purpose",  the  custom 
conferring  a  right  to  alienate  for  necessary  purposes  being  admitted, 
no  certificate  under  sub-section  (3)  of  section  40  of  the  Punjab  Courts 
Act  is  required. 

Held  further,  that  by  custom  among  Jat  agriculturists  an  alienation 
of  ancestral  land  in  lieu  of  money  borrowed  for  the  purposes  of  carry- 
ing on  a  trade  is  not  an  alienation  for  necessary  purposes. 

65  P.  R  1900  {F.  B.),  referred  to. 

No.  19  P.  R   1915. 

(3)     Section  75  (2). 

Assignment  of  a  case  by  District  Judge  to  Additional  District  Jndge  — 
Civil  Frocedure  Code,  1908,  order  1,  rw/e  9,  order  2,  ride  1,  and  order 
41,  ride  20,  explained — non-joinder  of  parties  not  to  defeat  suit-- 
appellate  Court  impleading  a  person  interested  in  residt  of  appeal — 
limitation — Hindu  Law— father's  debt,  though  time-barred,  is  a  just 
antecedent  debt— Indian  Registration  Act,  XVI  of  \'dQ>8 — registration 
of  a  letter  saying  that  the  writer  does  not  intend  to  raise  any  objection 
to  an  assignment  of  property  by  the  trustees  appointed  by  his  father — 
Indian  I'riists  Act,  II  of  1882,  section  4  {b) — trust  by  a  Hindu  in 
favour  of  iico  Europeans  to  take  over  and  manage  his  entire  estate — 
validity  of 

Held,  that  a  transfer  of  a  part  heard  case  by  a  District  Judge  to  an 
Additional  District  Judge  for  disposal  is  a  sufficient  assignment  within 
the  meaning  of  section  75  of  the  Punjab  Courts  Act,  1884. 

/.  L.  R.  32  Cal  875,  dissented  from. 

Held,  that  where  it  was  objected  in  the  lower  Court  that  a  certain 
person  was  a  necessary  party  to  the  suit  and  the  Court  found  that  he 
was  not  a  i  ecessary  party  the  suit  cannot  be  defeated  in  the  appellate 
Court  even  if  it  holds  that  the  person  was  a  necessary  pai'ty — vide 
oi'der  1,  rule  9  of  the  Code  of  Civil  Procedure. 

.&e?c?  a?.<?o,  that  where  under  order  41,  rule  20,  an  appellate  Court 
impleads  a  person  interested  in  the  result  of  the  appeal  no  plea  of  bar 
by  lapse  of  period  of  limitation  can  be  entertained. 

U  All  W.K,  35,  12  Cal.  W.K^2b  and  /.  L.  R.  31  Mad.  442, 
referred  to  ;  also  79  P.  i?.  1914. 

Held  also,  that  apart  from  section  25  of  the  Contract  Act,  to  a  Hindu 
the  payment  of  his  father's  debt,  though  time-barred,  is  a  pious  duty, 
and  such  a  debt  is  a  just  antecedent  debt,  however  old  it  may  be. 

Held  also,  that  a  letter  by  a  son  to  the  trustees  appointed  by  his 
father  to  the  effect  that  he  intends  to  raise  no  objection  to  a  certain 
assignment  by  themof  his  father's  property  did  not  require  registra- 
tion under  section  17  (c)  of  the  Registration  Act  of  1908. 

82  F.  R.  1884  {F.  B.),  12  IF.  R.  163  and  48  F.  R.  1905,  distin- 
guish 'c\ 

Held  further,  that  a  trust  by  a  Hindu  in  favour  of  two  Europeans, 
by  which  the  latter  were  to  take  over  all  the  estates,  collect    rents  and 
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No.  2  P.  R.  1815. 


PUNJAB  COURTS  ACT,  1884— cc«cW. 

outstandings,  pay  debts,  bring  ^md  defend  suits,  raise  loans  and  so  forth, 
at  the  same  time  paying  certain  n)aintenance  allowances  to  the  author 
of  the  tru.st  and  his  son,  who,  with  all  the  other  members  of  the  family, 
could  live  where  and  how  they  pleased  witliout  any  interference  on  the 
part  of  the  trustees,  is  not  void  under  section  4  (b)  of  the  Indian  Trusts 
Act,  1882. 

101  F.  R.  1912,  9  Beng.  L.  R.  377,  /.  L.  R.  32  Cal  143  and  /.  L   R. 
5  Bovi.  154,  referred  to. 

No.  3  P.  R.  1915. 

PUNJAB  COURTS  (AMENDMENT)  ACT,  1912. 
See  Punjab  Courts  Act,  1884  (l). 

...  •••  •••  ••■  •••  ••• 

PUNJAB  COURTS  ACT,  1914. 

(1)     Sections  18,  38. 

Repealing  the  Courts  Act,  XVIII  o/lSSi — reconstitution  of  Civil 
Courts — effect  of- — on  appeal  pending  in  the  old  Divisional  Court  under 
section  169  of  tlie  Indian  Companies  Act,  1882,  tvhen  the  new  Act  came 
into  force — Punjab  General  Clauses  Act,  I  0/1898,  section  4. 

Held,  that  the  Couit  of  a  District  Judge  apY^ointed  under  the 
Punjab  Courts  Act,  III  of  1914,  is  not  a  successor  of  the  former  Court 
of  the  Divisional  Judge  but  is  a  new  creation  and  its  jurisdiction  is  in 
some  respects  similar  to,  in  others  more  extensive  and  in  others  again 
more  restricted  than,  the  jurisdiction  of  the  latter. 

Held  also,  that  Acts  of  the  legislature  which  regulate  procedure, 
though  in  general  I'etrospective  in  their  effect,  must  not  be  interpreted 
so  as  to  affect  prejudicially  the  vested  rights  of  the  parties  to  a  suit 
and  that  a  right  of  appeal  which  has  accrued  is  such  vested  i-ight. 

/.  L.  R.  27  Mad.  538  and  U2  P.  R.  1912  {F.  B.),  referred  to. 

Held  also,  that  the  words  legal  proceedings  ''  in  section  4  (e)  of 
the  Punjab  General  Clauses  Act  include  jjending  appeals. 

/.  L.  R.  16  Cal.  267  {F.  B.),  I.  L.  R.  V6  Cal.  m,  I.  L.  R.  15  Cal. 
107,  I.  L.  R.  1  All.  668  {F.  B.)  and  /.  L.  R.  3  Cal.  662  {F.  B.), 
referred  to. 

Held,  consequently,  that  appeals  under  section  169  of  the  Companies 
Act  pending  in  the  Divisional  Court  when  the  new  Punjab  Courts  Act 
came  into  force,  must  be  continued  as  if  the  latter  repealing  Act  had 
not  been  passed. 

But  held  also,  that  the  tribunal  competent  to  dispose  of  such  legal 
px'oceedings  is  the  tribunal  which  would  have  been  competent  to 
dispose  of  them  if  the  appeals  had  been  instituted  after  the  new 
Punjab  Courts  Act  had  come  into  force,  i.e.,  the  Chief  Court,  vide 
section  38  of  that  Act. 

No.  30  P.  R.  1915. 
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PUNJAB  COURTS  ACT,  mi-conid. 

(2)  Section  41. 

Second  appeal — law  point — whether  a  bnUditig  is  a  shop  tcithin  the 
meaning  of  section  \^  of  Punjab  Pre-emption  Act,  II  o/1905 — ratio 
decidendi  —  tchere  property  is  used  for  more  than  one  purpose. 

Held,  that  the  question,  whether  on  the  facts  found  by  the  lower 
Appellate  Court  a  certain  building  is  a  shop  within  the  meaning  of 
section  13  of  the  Punjab  Pre-emption  Act,  is  one  of  law  and  constitute^ 
a  good  ground  for  second  appeal. 

96  P.  i?.  1910,  referred  to. 

Held  also,  that  the  ratio  decidendi  in  cases  in  which  the  property 
is  used  for  more  than  one  purpose,  is  to  find  out  the  primary  ( r  main 
purpose  for  which  it  has  been  used. 

No.  68  P.  R.  1916. 

(3)  Section  41. 

Second  appeal — tvhether  '  valid  necessity  "  is  a  point  of  custom  or 
law  or  fact. 

Held,  that  the  question  as  to  whether  an  alienation  is  for  valid 
necessity  "  may  be  one  of  customary  law  or  one  of  law  or  one  of  fact 
and  that  in  the  present  case  it  was  one  of  fact,  viz.,  was  alienor 
really  in  need  of  Es.  350  for  household  necessities'?" 

19  P.  R.  1915  referred  to  as  an  instance  where  the  question  was 
one  of  law. 

No.  HOP.  R.  1915. 

(4)  Section  41  (3). 

Whether  second  appeal  is  competent,  without  a  certificate,  on  point 
of  onus  prohandi  in  a  custom  case. 

See  Custom  (Succession)  (13). 

No  96  P.  R.  1916. 

PUNJAB  GENERAL  CLAUSES  ACT,  1898. 

Section  4  (e). 

"  Legal  proceedings"  include  pending  appeals. 
See  Punjab  Courts  Act,  1914  (l). 

No.  30  PR.  1915 

PUNJAB  LAND  REVENUE  ACT,  1887. 

Section  44. 

Presumption  of  correctness  applies  to  entries  of  amount  of  mortgage 
money  due,  set  out  in  a  statement  of  mortgages  prepared  at  a  settle- 
ment. 

See  Arbitration  (l). 

No.  55  P.  R.  1915. 
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PUNJAB  LAWS  ACT,  IV  OF  1872. 

Section  9. 

Pre-emption — combined  sale  and  exchange — liberty  of  parties  to 
effectuate  their  intentions  so  as  to  prevent  pre-en:ii(<>rs  from  interfering. 

The  transaction,  in  regard  to  which  the  present  pre-emption  suit 
was  brought,  transferred  cei'tain  land  situate  in  mauza  Arain  in 
consideration  of  (a)  Rs.  3,900  in  cash,  and  (6)  certain  land  situate  in 
mauza  Baghewala  valued  at  Rs.  1,100  ;  the  question  for  decision  was 
whether  the  transaction  did  or  did  not  amount  to  a  '  sale  "  within  the 
meaning  of  section  9  of  the  Punjab  Laws  Act. 

Held,  that  the  part  of  the  consideration  for  the  conveyance  given  in 
land  was  of  considerable  value  and  couM  not  be  ignored  ;  that  the 
transaction  was  therefore  of  a  mixed  character  being  partly  sale  and 
partly  exchange,  the  two  parts  being  so  inextricably  connected  that  it 
was  impossible  to  separate  them  ;  and  that  consequently  the  transaction 
was  not  a  sale  within  the  meaning  of  section  9  of  the  Punjab  Laws 
Act,  in  the  absence  of  i)roof  that  it  was  in  fact  a  sale  and  not  what  it 
purported  to  be. 

Ill  P.  i?.  1885,  referred  to. 

29  P.  R.  1893,  distinguished. 

Held  also,  that  it  was  open  to  the  parties  to  effectuate  their  common 
intentions  in  a  manner  which  would  preclude  pre-emptors  from 
interfering  with  their  wishes. 

64  P.  P.  1888,  45  P.  P.  1895,  per  Stogdon,  J.,  referred   to. 

No.  82  P.  R.  1916. 
PUNJAB  LOANS  LIMITATION  ACT,  1904. 

(1)  Limitation  for  suit  for  the  balance  due  on  a  mutual  account  is 
now  six  years  under  article  85  of  the  Indian  Limitation  Act  as  changed 
by  this  Act. 

See  Indian  Contract  Act,  1872  (4). 

No.  42  P.  R.  1916. 

(2)  Schedule. 

Suit  for  recovery  of  losses  on  hadni  transactions — limitation  of. 
See  Indian  Limitation  Act,  1908  (l). 

No.  23  P.  R.  1915. 

PUNJAB  PRE-EMPTION  ACT,  1905. 

(1)     Section  3  (l). 

Right  to  collect  arrears  of  rent — whether  agricultural  land — Punjab 
Alienation  of  Land  Act,  XIII  of  1900,  section  2  (3)  {d). 

Plaintiff  sued  for  pre-emption  in  respect  of  a  sale  which  included  inter 
alia  the  right  to  realize  arrears  of  rent  from  the  tenants  of  the  land 
sold.  In  his  original  plaint  no  mention  was  made  of  this  right  and  it 
was  urged  by  defendant  that  the  suit  must  fail,  as  the  plaintiff  had 
omitted  to  claim  part  of  the  property  sold  to  which  his  right  of  pre- 
emption extended. 
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PUNJAB  PRE-EMPTION  ACT,  1905— contd. 

Held,  that  the  right  to  collect  arrears  of  rent  was  not  "  a  right  to 
receive  rent"  within  the  meatdng  of  section  2  (3)  (d)  of  the  Punjab 
Alienation  of  Land  Act  and  was  consequently  not  agricultural  land  " 
within  the  meaning  of  section  3  Cif  the  Punjab  Pre-emption  Act,  atd 
therefore  its  omission  from  the  plaint  was  not  fatal  to  the  suit. 

No.  13  P.  R.  1915. 

(2)  Sections  10  AND  19. 

Attachment  of  money  deposited  in  Court  by  pre-emptor  under  latter 
section — xcho  should  make  good  the  loss. 

The  plaintiff-pre-emptor  deposited  in  Court  Rs.  400  under  section  19 
of  the  Pre-emption  Act ;  Rs.  297  of  this  amount  was  withdrawn  under 
an  attachment  at  the  instance  of  a  person  who  lad  a  decree  against  the 
plaintiff.  This  was  apparently  done  without  the  knowledge  of  the 
parties  to  the  suit.  The  suit  was  decreed  in  favour  of  plaintiff  and  the 
latter  paid  in  the  balance  of  the  price  fixed,  over  and  above  the  deposit 
of  Rs.  400,  but  the  Court  ordered  him  to  pay  in  Rs.  297  more  before 
getting  possession  of  the  land  decreed. 

Held,  that  the  attachment  of  part  of  the  amount  deposited  by  plaintiff 
under  section  19  of  the  Pre  emption  Act  was  illegal  under  section  10 
of  the  Act,  but  as  plaintiff  presumably  benefitted  by  the  amount  being 
paid  to  one  of  his  creditors  and  the  vendee  was  in  no  way  to  blame,  the 
order  directing  plaintiff  to  pay  the  Rs.  297  over  again  was  equitable 
and  proper. 

2\  P.  E,  1902,  distinguished. 

No  27  P.  R.  1915. 

(3)  Section  11. 

Member  of  an  agricultural  tribe — definition  of,  in  Local  Government 
notification — qualification  of  pre-emptor  must  s^ibsist  at  time  of  suit. 

Held,  that  section  11  of  the  Punjab  Pre-emption  Act  makes  it  a 
condition  precedent  to  the  success  of  a  pre-emption  suit  in  respect  to 
agricultural  land  sold  by  a  member  of  an  agricultural  tribe  that  the 
plaintiff  must  be  a  member  of  an  agricultural  tribe. 

Held  also,  that  under  the  notification  of  the  Local  Government  a 
person  claiming  to  be  a  member  of  an  agricultural  tribe  in  a  district 
must  fulfil  two  conditions,  viz.  : — 

(1)  he  must  either  hold  land  or  ordinarily  reside  in  that  district  ; 

(2)  he  must  belong  to  any  one  of  the  tribes  notified  as  agricultural 
tribes  for  that  district. 

Held  also,  that  plaintiff  had  to  shew  not  only  that  he  fulfilled  these 
conditions  at  the  time  of  the  sale  but  also  at  the  time  when  he  instituted 
his  suit. 

32  P.  R.  1902  and  I.  L  R.  2\  All.  374,  referred  to. 
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PUNJAB  PRE-EMPTION  ACT,  ld05—contd. 

Held  farther,  that  the  fact  that  plaintiff  was  tenant-at-will  of  the  land 
in  suit  did  not  make  him  a  holder  of  land  "  within  the  meaning  of 
the  Local  Government  notification. 

No.  43  P.  R.  1915. 

(4)  Section  11,  proviso. 

Construction  of — Agnate — divisibility  of  a  sale  for  purposes  of  pre- 
emption. 

Held,  that  the  proviso  to  section  11  of  the  Punjab  Pre-emption  Act 
must  be  interpreted  according  to  its  plain  grammatical  meaning  and 
the  word  agnate"  cannot  be  limited  to  a  deceased  agnate  to  whom 
the  vendee  has  succeeded  by  inheritance. 

Held  also,  that  where  a  sale,  in  respect  of  which  a  suit  of  pre-emption 
has  been  brought,  is  by  two  vendors  and  indivisible  from  certain  points 
of  view  inasmuch  as  it  does  not  state  the  amount  of  purchase  money 
paid  to  each  vendor,  the  vendee  is,  notwithstanding,  entitled  to  retain 
that  part  of  the  property  sold  in  respect  of  which  his  rights  are  equal 
to  that  of  the  pre-emptor. 

/.  L.  E.  19  All.  148,  94  P.  R.  1895,  66  P.  R.  1896,  48  P.  R.  1907, 
6  P.  R.  1909  and  6  P.  R.  1914,  referred  to. 

Also  107  P.R.  1882  (F.  B.),  87  P.  R.  1895,  44  P.  R.  1900,  16  P.  R. 
1905,  89  P.  R.  1905,  112  P.  R.  1907  and  90  P.  R.  1909  {F.  B.). 

No.  6  P.  R.  1915. 

(5)  Section  11,  i^rowso. 

Pre-emptor  of  same  tribe  but  living  in  another  village— recorded  in 
mutation  register  as  owner — liniitationin  regard  to  a  subsequent  vendee. 

Held,  that  the  period  of  limitation  in  regard  to  a  subsequent  vendee 
impleaded  in  a  suit  of  pre-emption  is  6  years. 

Z\  P.  R.\m{F.  B.),  referred  to. 

Held  also,  that  a  member  of  the  same  tribe  as  the  vendor  claiming  a 
right  of  pre-emption  under  the  proviso  to  sootion  11  of  the  Punjab 
Pre-emption  Act  is  not  disqualified  by  reason  of  his  not  residing  in  the 
village  of  the  vendoi". 

62  P.  R.  1909,  distinguished. 

Held  further,  that  a  mutation  register  is  a  record  within  the  meaning 
of  the  proviso. 

No.  17  P.  R.  1915. 

(6)  Section  11,  proviso. 

Claimant  must  prove  existence  of  a  continuous  record  of  ownership  of 
land  for  a  period  of  20  years  preceding  date  of  sale  in  his  own  name  or 
in  that  of  an  agnate. 

See  Punjab  Pre-emption  Act,  1913. 

No.  75  P.R.  1916, 
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PUi^JAB  PRE-EMPTION  ACT,   1905— con^d 

(7)  Section  12  (c),  secondly. 

Pattis  in  Chak  No.  224,  Lyallpur  District — u-hethcr  sub-divisions — 
extension  by  Appellate  Court  of  time  fixed  for  payment  of  price. 

Plaintiff,  a  proprietor  in  patti  Waryam  Singh  of  Chak  No.  224, 
Rakh  Branch,  in  the  Lj'allpur  Distiict,  sued  for  pre-emption  in  respect 
of  a  sale  of  5  squares  of  land,  described  as  situate  in  the  same  patti  for 
Rs.  56,000,  under  section  12  (c)  secondly  of  the  Punjab  Pre-emption 
Act,  on  the  ground  that  he  was  an  owner  in  the  patti  and  the  vendee 
was  not.  He  also  alleged  in  his  plaint  that  the  real  consideration  for 
the  sale  was  Rs.  11,000  onlj'  and  that  that  sum  fairly  accurately 
represented  the  maj-ket-value  of  the  land.  The  first  Court- decreed  the 
claim  on  payment  of  Rs.  56,000  holding  that  the  price  had  been  fixed 
and  paid  in  good  faith.  Plaintiff  made  no  jjayment  but  appealed  to  the 
Chief  Court  asking  that  the  price  fixed  bj''  the  lower  Court  should  be 
reduced  to  Rs.  20,000.  Defendant  in  cross-appeal  took  exception  to 
the  finding  that  plaintiff  was  entitled  to  claim  pre-emption. 

Held,  that  although  an  Appellate  Court  has  power  to  grant  a  pre- 
emptor  an  extension  of  the  period  for  payment  fixed  by  the  Court  of 
first  instance,  it  will  only  exercise  that  power  in  favour  of  a  pre-emptor 
Avhose  conduct  has  been  bona  fide  aud  where,  as  in  this  case,  the 
plaintiff' had  originally  fixed  the  small  sum  of  Rs.  11,000  as  the  true 
market- value  of  the  land,  though  he  had  to  admit  in  this  Court  that 
such  value  was,  as  a  matter  of  fact,  not  less  than  Rs.  20,000,  and 
furtl.er  had  paid  neither  Ks.  11,000  nor  Rs.  20,000  into  the  lower 
Court  nor  anj'  other  sum,  no  extension  of  time  should  be  granted. 

48  P.  R.  1906  {F.  B.),  referred  to. 

Held  also,  that  having  regard  to  the  foundation  of  Chak  No.  224 
which  was  of  recent  date  aud  the  fact  that  the  sole  connection  of  the 
residents  inter  se  was  that  each  had  been  selected  by  Government  as  a 
person  to  whom  a  grant  of  land  might  fitly  be  made  and  that  the  pattis 
were  only  created  for  fiscal  purposes  and  in  no  way  represented 
homogeneitj'^  of  area  or  descent  of  the  proprietors  ;  such  patti  was 
not  a  sub-division  of  the  chak  within  the  meaning  and  for  the  purposes 
of  section  12  (c)  secondly  of  the  Punjab  Pre-emption  Act. 

169  P.  R.  1889,  142  P.  L.  R.  1905  and  45  P.  R.   1897,  referred  to. 

No.  21  P.  R.  1915. 

(8)  Section  13. 

"Where  property  is  used  for  more  than  or.e  purpose,  the  primary  or 
main  purpose  must  be  determined  before  it  can  be  said  to  be  a 
"  shop." 

See  Punjab  Courts  Act,  1914  (2). 

No.  09  P.  R.  1915. 

(9)  Section  16. 

Notice  by  Naib-Tahsildar  in  proceedings  under  section  3  of  the  Punjab 
Alienation  of  Land  Act,  XIII  of  1900 — waiver 


k 
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PUNJAB  PRE-EMPTION  ACT,   1905— concld. 

One  A  applied  on  18th  February  1907,  under  section  3  of  the  Punjab 
Alienation  of  Land  Act,  to  the  Deputy  Commissioner  for  permission 
to  sell  his  land  to  the  present  A'^endees,  who  are  not  members  of  an 
agricultural  tribe,  for  Rs.  1,400.  The  Deputy  Commissioner  called  for 
a  report,  an-l  the  Naib-Tahsildar  issued  a  notice  on  8th  March  1907 
to  all  land  owners  of  the  village  informing  them  of  the  intended  sale. 
This  notice  was  served  on  the  present  plaintiff-pre-emptor  on  23id 
March  1907,  and  he,  on  25th  March,  made  an  application  to  the 
Deputj'^  Comnjissi'  ner  stating  that  he  had  a  right  of  preemption  and  was 
desirous  of  purchasing  the  land  but  at  a  fair  price,  Rs.  1,400  being 
much  in  excess  of  market-value  and  not  fixed  in  good  faith.  The 
Deputy  Commissionei",  however,  sanctiond  the  sale  to  the  present 
vendees. 

Held,  that  the  notice  given  by  the  Naib-Tahsildar  was  not  a  notice 
through  a  "  Court  "  and  did  not  therefore  satisfy  the  terms  of  section 
16  of  the  Punjab  Preemption  Act,  II  of  1905. 

90  F.  R.  1887  and  22  P.  R.  1901,  referred  to. 

Held  also,  that  the  conduct  of  the  plaintiff  did  not  amount  to  a 
waiver  of  his  right  of  pre-emption. 

38  P.  R.  1875,  30  P.  R.  1897,  48  P.  R.  1912  and  14  P.  R.  1914, 
refr-rred  to. 

No.  74  P.  R.  1915. 

PUNJAB  PRE-EMPTION  ACT,  I  OF  1913. 

Sections  2  (3)  and  22  (5)  {a). 

Withdrawal  of  money  deposited  by  plaintif  before  Act  came  into 
force — Punjab  Pre-emption  Act,  1905,  section  11,  proviso — esseritial  to 
ptove  20  yeai's  continuous  record  of  otvnership. 

Held,  that  section  22  (5)  (a)  of  the  new  Punjab  Pre-emption  Act  of 
1913  has  not  retrospective  effect  and  only  applies  where  the  money 
deposited  by  a  plaintiff  in  a  pre-emption  suit  is  withdrawn  by  him 
after  that  Act  came  into  force. 

Held  also,  that  to  come  within  the  proviso  of  .section  11  of  the  old 
Punjab  Pre-emption  Act  of  1905  the  claimant  must  prove  the  existence 
of  a  continnoxis  record  of  ownership  of  land,  on  the  strengh  of  which  he 
claims  pre-emption,  for  a  period  of  20  years  immediately  preceding 
the  date  of  sale  either  in  his  own  name  or  in  that  of  an  agnate  of  his 
and  without  any  break  whatsoever. 


53  P.  i2.  1912,  referred  to. 


No  75  P.  R  1915 


PUNJAB  TENANCY  ACT,  1887. 

(1)     Section  77  (3). 

{As  amended  by  Punjab  Act  III  o/1912)  and  section  100 — whether 
Chief  Court  can  still  register  decree  of  lower  Civil  Court  as  that  of  a 
Revenue  Court — panahi  tenants — claim  to  occupancy  rights. 
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PUNJAB  TENANCY  ACT,  1887— coiifd. 

Held,  that  the  amendment  of  sub-section  (3)  of  the  Punjab  Tenancy 
Act,  effected  by  Punjab  Act  III  of  1912  does  not  take  away  the 
Chief  Court's  power  of  directing  a  decree  of  a  subordinate  Civil 
Court  to  be  registered  as  a  decree  of  a  Revenue  Court  under  the 
provisions  of  section  100  of  the  Act. 

Held  also,  that  tenants  wLo  were  declared  to  be  panahi  or  pi-otected 
for  a  term  of  years,  befoi'e  the  enactment  of  the  first  'lenancy  Act  of 
1868  are  not  debarred  from  establishing  occupancy  rights  under  the 
present  Tenancy  Act. 

Revised  Settlement  Report,  Sialkot,  para.  127,  referred  to. 

No  73  P.  B.  1915. 

(2)     Sections  111,  112 

Succession  to  occupancy  rights  under  agreement  hetiveen  landlord  and 
tenant — proof  of  the  agreement. 

Held,  that  a  p(  rson  basing  his  claim  of  succession  to  occupancy 
rights  upon  an  agreament  must,  under  sections  111  and  1 1 2  of  the 
Punjab  Tenancy  Act>  prove  it  in  one  of  3  M-ays,  viz.  : — 

(1)  He  may  produce  a  document  which  contains  the  temis  agreed 
upon  ; 

(2)  He  may  put  forward  an  entry  in  the  record  of  rights  made 
before  the  18th  November  1871  laid  attested  by  theproj^er  officer  in  the 
record  of  a  regular  settlement  sanctioned  by  the  Local  Government ;  or 

(3)  He  may  rely  on  an  entry  in  a  record  of  rights  made  after  the 
above  mentioned  date  or  on  an  entry  in  an  annual  record  prepared  under 
the  provisions  of  the  Punjab  Land  Revenue  Act,  1887 — 

And  that  there  is  this  difference  between  (2)  an  \  (3)  that  an  entry 
which  comes  under  (2)  is  by  law  deemed  to  be  an  agreeirient  and 
nothing  beyond  its  mere  production  is  required,  wliile  the  entry 
coming  under  (3)  does  not  pi-oprio  vigore  amount  to  an  agreement 
and  it  has  to  be  proved  that  the  entry  embodies  the  terms  of  an 
agreement  arrived  at  between  the  parties. 

Held  also,  that  the  entry  in  the  wajih-ul-arz  of  the  settlement  of 
1852,  relied  on  in  this  case,  was  intended  only  to  remain  in  force 
during  the  term  of  that  settlement  and  became  inoperative  when  the 
settlement  of  1884  came  into  force. 

97  P.  R.  1909  and  22  P.  R.  1914,  referred  to. 

Held  farther  as  regards  the  entry  in  the  wajib-nl-arz  of  1884 
relating  to  succession  to  occujjancy  rights  that  it  had  not  been  proved 
that  the  entry  gave  expression  to  an  agreement  actually  entered  into 
by  the  landlords  and  the  tenants,  and  that  a  mere  repetition  of  an 
entry  of  the  old  settlement  reco'.  d  did  not  constitute  an  agreement 
iinder  section  111. 

3  P.  R.  (Rev.)  1889  and  185  P.  W.  R.  1913,  referred  to. 

No.  16  P.  R.  191 
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RAJPUTS. 

(1)  Rights  of  widow  of  lower  ca^te. 

See  Custom  {Succeksion)   (2). 

No.  15  P.  R.  1915. 

(2)  Hindu,  Garhshankar  TahsiJ,    Hoshiarpur  District— succession  to 
ancestral  property — daughter  in  presence  of  collaterals  of  5th  degree. 

See  Custom  (Succession)  (6). 

No.  35  PR.  1915. 

(3)  Of  Una  Tahsil,  Hoshiarpur  District,  follow  chundamand  rule  of 
succession. 

See  Ctistom  (Succession)  (8). 

No  50  P.  R   1915. 

REGISTRATION. 

(1)  Of  deed  at  Lahore   concerning   propertj'-  in  Lahore  and   other 
districts — whether  sufficient  notiie  in  other  districts. 

See  Mortgage  (l). 

No.  4  P.  R.  1915. 

(2)  Of    petition    to     Court    embodj'ing     a   compromise,     whether 
necessary. 

See  Indian  Registration  Act,  1908  (2). 

No.  91  P.  R.  1915. 

REGISTRATION  ACT. 

See  Indian  Registration  Act. 

REGULATION  XVII  OF  1806. 

(1)  Mortgage— conditional  sale — service  of  notice  where  mortgagor 
is  a  minor. 

Held,  that  where  a  mortgagor  is  a  minor,  a  notice  under  Regulation 
XVII  of  1806  delivered  to  the  de  facto  guardian  of  the  minor  is 
sufficient,  whether  that  person  is  described  as  de  facto  guardian  in  the 
notice  or  not. 

No.  78  P.  R.  1915. 

(2)     Section  7. 

Legal  representatives  of  mortgagor — sufficiency  of  deposit — redetnption 
ofickole  mortgage  by  part  oivner  of  equity  of  redemption. 

Held,  that  the  words  legal  represent  tives "  in  section  7  of 
Regulation  XVII  of  1806  include  any  person  who  is  interested  in 
protecting  the  estate  and  it  is  immaterial  whether  the  interest  is 
created  by  the  operation  of  law  or  by  a  conti'act  between  the  parties 
and,  consequently,  the  purchaser  of  the  equity  of  redemption  has  the 
right  to  make  the  deposit  of  the  mortgage-money  under  that  section. 
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REGULATION  XVII  OF  \806—concld. 

10  M.  I.  A.  I,  I,L.  R.  1  All  499,  31  P.  R.  1883  and  3  W.  R.  230, 
referred  to. 

Held  also,  that  the  words  "  amount  due "  used  in  the  proviso  to 
section  7  refer  to  the  earlier  xjortion    of   the    section    and   denote  the 

sum  lent  "  under  the  mortgage-deed  phis  interest  due  thereon  if  the 
mortgage  is  without  possession,  and  do  not  include  costs  of  improve- 
ments chargeable  under  the  deed,  nor  any  money  due  as  rents,  though 
that  money  was  chargeable  on  the  estate  under  the  deed. 

N.  W.  P.  S.  D.  1853,  p.  161  and  Ghosh  on  Mortgages  (3rd  edition, 
p.  971). 

Ileld  also,  that  as  the  mortgage  in  this  case  was  with  possession  the 
amount  required  to  be  deposited  was  the  sum  lent  under  the  mortgage. 

Held  further,  that  any  person  who  is  entitled  to  redeem  may  make 
the  deposit,  though  he  is  owner  of  only  a  share  in  the  equity  of  redemp- 
tion. 

5  /.  A.  18  (27),  referred  to. 

21  W.  R.  428,  dissented  from. 

Held  lastly,  that  a  pei'son  having  an  interest  in  a  portion  of  the 
mortgaged  property  is  entitled  to  redeem  the  whole  unless  his  claim 
is  opposed  by  a  part  owner  of  the  equity  of  redemption  (who  may  be 
the  mortgagee  himself)  and  in  that  case  he  can  redeem  only  the  part 
to  which  he  is  entitled. 

Mad.  L.  J.  1912,  p.  576,  32  Ch.  D.  430  and  2  P.  R.  1904,  referred 
to. 

U  M.  I.  A.  404  and  5  Cal.  W.  li.  83,  distinguished. 

No.  83  P.  R.  1015. 

RES  JUDICATA. 

(1)  Matters  w^hich  might  and  ought  to  have  been  made  ground  of 
defence  or  attack  in  former  suit. 

See  Civil  Procedure  Code,  1908  (3). 

No.  12  P.  R.  1915. 

(2)  Matters  which  should  have  been  made  ground  for  attack  in  a 
previous  suit. 

See  Civil  Procedure  Code,  1882  (1). 

No.  63  P. R  1915. 

(3)  Second   suit  for  partition    of   joint   property — second  suit   for 
possession  after  previous  decree  conditional  on  paj-ment    of   a    sum    o  i 
money. 

See  Civil  Procedure  Code,  1908  (2). 

•    ...  ...  ...  ...  No,  77  P.  R.  1915. 
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RES  JUDICATA— co«cW. 

(4)  Order  by  executing  Coiirt  on  objections — whether  final  ichere 
no  suit  is  brought  to  contest  it,  and  res  judicata  in  subsequent  tuit 
fuUoicing  a  second  attachment  under  another  decree. 

One  IVIussainmat  K.  D.,  the  widow  of  a  mortgagee,  obtained  in 
•  1903  a  decree  for  rent  against  M.  R.  the  mortgagor  and  in  execution 
attached  the  house  now  in  suit.  Mussammat  N.  D.  objected  that 
the  house  Avas  hers  and  the  objection  was  allowed  and  the  house 
released.  No  suit  was  brought  to  contest  the  order  passed  on  the 
objection.  In  1910  Mussammat  K.  D.  sued  for  the  mortgage  debt 
and  obtained  a  decree  for  Rs.  3,152-8-0  wnth  lien  on  the  mortgaged 
property  by  attachment  and  sale  of  the  mortgaged  property. 

In  execution  she  again  applied  for  attachment  of  the  house  and  it 
was  again  attached,  Mussammat  N.  D.  again  objected  and  her 
objection  was  allowed.  Mussammat  K.  D.  then  brought  this  regular 
suit  which  was  dismissed  on  the  ground  that  the  decision  in  the  earlier 
objection  case  was  still  in  force  and  binding. 

Held,  that  as  the  decree  in  1910  was  not  one  under  the  Transfer 
of  Property  Act  or  under  order  34  of  the  Code  of  Civil  Procedure  of 
1908  the  decree-holder  had  rightly  asked  for  attachment  of  the  property 
and  thereon  the  opportunity  for  objections  at  once  followed. 

Held  also,  that  there  was  a  decision  inter  partes  as  to  the  liability 
of  certain  property  to  attachment  in  execution  of  a  decree  against 
M.  R.,  the  mortgagor,  and  if  it  was  not  liable  for  attachment  in 
execution  of  one  decree  on  the  ground  that  it  did  not  belong  to  him  it 
was  equally  not  liable  to  attachment  in  execution  of  another  decree. 

Held  also,  that  in  such  cases  the  value  of  the  property  may  greatly 
exceed  the  value  of  the  decree  but  the  executing  Court  still  has  to 
decide  the  objection. 

5  Indian  Cases  573,  referred  to. 

No.  101  P.  R. 1915. 

REVISION  (CIYIL). 

(1)  Not  competent  from  decision  on  a  law  point  and  where  petitioner 
has  another  remedy. 

See  Civil  Procedure  Code,  1908  (5). 

No.  66P.  R.  1616, 

(2)  From  decree  on  award  of  arbitration,  or  when  other  remedy  is 
available. 

See  Civil  Procedure  Code,  1908  (14). 

No.  89  P.  R.  1915i 

REVIEW. 

Where  evidence  not  originally  available,  ,  comes  to  the  knowledge 
of  a  litigant  at  a  later  date,  his  remedy  lies  in  seeking  review  o£ 
judgment. 

See  Fraud. 

No.  98  P.  R.  1916. 
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BIWAJ-I-A3L 

(1)  Jullundur  District — special  value  attaching  to  entries  dictated 
by  males  in  favour  of  females — entry  sufficient  to  shift  onus  prohandi. 

See  Custom  {Succession)  (5). 

No.  34  P.  R.  1916. 

(2)  Qarhshankar  Tahsil,  Hoshiarpur  District — Hindu  Rajputs — 
succession  of  daughters  to  ancestral  property. 

See  Custom  (Succession)  (6). 

No.  35  P.  R.  1916. 

(3)  Rajputs,  Tahsil  Una,  Hoshiarpur  District — follow  chundaivand 
rule  of  succession. 

See  Custom  (Succession)  (8). 

No.  50  P.  R.  1915. 

(i)  Dehra  Ghazi  Khan  District — provisions  as  to  power  of  father 
to  distribute  ancestral  property  unequally  among  his  sous,  commented 
on. 

See  Custom  (Succession)  (12). 

No.  86  P.  R.  1915. 

(5)     Tahsil  Kasur,  Lahore  District,  as  to  rights  of  stepsons. 

See  Custom  (Alienation)  (6). 

No.  95  P.  R.  1916. 
S 

(l)  Whether  it  includes  share  in  the  village  ehamilat — intention  of 
parties. 

Held,  that  wliere  the  deed  of  sale  of  land  does  not  expressly  mention 
the  share  of  the  shamilat  pertaining  to  the  laud,  it  is  a  question  of 
the  intention  of  the  parties  as  to  whether  the  sale  should  include  the 
shamilat  or  not,  and  this  must  be  ascertained  from  the  facts  and 
circumstances  of  each  particular  case. 

Held  also,  that  where  the  sale  was  made  in  1862  of  the  entire  well 
of  the  vendor  with  all  culturable  and  unculturable  land  attached  to  it 
and  this  was  the  only  property  he  owned  in  the  village  and  where 
after  the  sale  the  vendor  left  the  village  and  settled  in  another  district 
and  took  no  interest  in  the  shamilat  area  and  in  1905  on  partition 
of  the  shamilat  the  share  pertaining  to  the  kheivat  was  awai'ded  to 
the  vendees  and  it  was  only  in  1912  that  the  vendor's  descendants 
brought  a  suit  to  claim  the  shamilat,  it  was  cltarly  the  intention  of 
the  parties  to  the  sale  that  the  share  in  the  shamilat  should  be  included 
in  the  sale. 

75  P.  W.  R.  1910,  distinguished. 

No.  57  P.  R.  1915. 


SALE. 
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SALE — concld. 


(2)  Deed  of  relinquishment  by  widow  to  next  reversioners  not 
equivalent  to  a  sale  and  not  enforceable  where  none  of  the  considera- 
tion has  been  paid. 

See  Contract  (2). 

No.  70  P.  R.  1915. 

(3)  Transaction  not  a  "  sale  "  for  purpose  of  pre-emption  where 
substantial  part  is  an  exchange. 

See  Punjab  Laws  Act,  1872. 

No.  82  P.  R.  1915. 

SAYADS. 

Basti  Pirdad  Khan — Jullundur  District — succession  of  daughter  to 
ancestral  property. 

See  Custom  (Sicccession)  (S). 

No.  34  P.  R.  1915. 

SECOND  APPEAL. 

(1)  Not  competent,  on  question  of  costs  alone. 

See  Abatement  (2). 

No.  62  P.  R.  1915. 

(2)  Not  competent,  from  order  of  lower  Appellate  Court  in  case  of 
application  for  filing  a  private  award. 

See  Civil  Procedure  Code,  1908  (5). 

No.  66  P.  R.  1916. 

(3)  Plaintiff- appellant  cannot,  in  second  appeal,  ask  Court  to  decide 
case  on  Muhammadan  Law  after  relying  upon  custom  alone  in  lower 
Court. 

See  Custom  (Succession)  (10). 

No.  67  P.  R  1916. 

(4)  Lies  on  point  whether  a  property  is  a  shop  "'  within  meaning 
of  section  13  of  Punjab  Pre-emption  Act  or  not. 

See  Puvjab  Courts  Act,  1914  (2). 

No.  69  P.  R.  1916. 

(5)  Whether  competent,  without  certificate,  on  point  of  onus  pro- 
ba7idi  in  a  custom  case. 

See  Custom  {Succession)  (13). 

;..  ...  ...  ...  ...  ...  No.  96  P.  R.  1915. 
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SECOND  APPEAL -concZc?. 

(6)     When  admissible  without  certificate  on  point    of   necessity    for 
.   an  alienation. 

See  Punjab  Courts  Act,  1914  (3). 

No.  110  P.  E.  1915. 

SHAMILAT. 

Whether  a  sale  includes  share  in  shamilat  or  not. 
Bee  Sale  (l). 

..  ...  No.  57  P.  R.  1915. 

SHARES  (IN  COMPANIES). 

(1)  Forfeiture — where  articles  provide  that  forfeiture  shall  take 
place  ipso  facto  on  default  in  payment  of  calls. 

See  Companies  in  liquidation  (3).  / 

No.  38  P.  R.  1915. 

(2)  Necessity  of  great  exactness  in  exercise  of  power  to  forfeit 
shares. 

See  Companies  in  liquidation  (4). 

No  37  P.  R.  1915. 

(3)  Objection  by  shareholder  that  the  shares  were  not  properly 
issued — objection,  after  winding  up  proceedings  have  begun,  to  contract 
agreeing  to  take  shares  on  ground  of  fraud  or  misrepresentation. 

See  Companies  in  liquidation  (5). 

No.  54  P.  R.  1916. 

SIALS. 

J  hang  District — rights  of  daughters  and  sisters  by  custom. 

See  Ciistom,  (Alienation)  (5). 

No.  90  P.  R.  1915. 

SISTER. 

(1)  Challenging  sale  by  her    sister — Arains    of   mauza   Nawankot, 

tahsil  Lahore. 

See  Ciistom  {Alienation)  (3). 

No.  45  P.  R.  1915. 

•  • •  •  •  • 

(2)  Among  Kureshi  Sheikhs  of  town  of  Gohana,  Rohtak  District, 
not  excluded  in  inheritance  by  collaterals  in  4th  degree. 

See  Cutsom  (Succession)  (9). 

No.  53  P.  R.  1915. 

SlVtALL  CAUSES. 

Combined  suit  on  diflFerent  causes  of   action  which    separately  would 
be  cognisable  by  Court  of  Small  Causes— when  cognisable  by  Munsif. 
See  Civil  Procedure  Code,  1908  (8). 

No.  100  P.  R.  1915. 
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STAMP  ACT. 

See  Indian  Stamp  Act. 

STAMP  DUTY. 

On  award  of  arbitrators  eflFecting  a  partition. 
See  Indian  Stamp  Act,  1879. 

No29P.  R.  1915 

STEPSON. 

Gift  to — inva'id — -among  Sindhu  Jats  of  Tahsil  Kasur. 
See  Custom  {Alienation)  (6). 

No.  95  P,  R.  1915. 

SUMMONS. 

To  witnesses  shou'd  be  served  through  tlie  Court. 
See  Civil  Procedure  Code,  1908  (9). 

No.  51  P.  R.  1915. 
T 

TENANCY  ACT. 

See  Punjab  Tenancy  Act. 

TENANTS. 

Holding  over,  after  termination  of  lease — whether  possession  is 
adverse. 

See  Adverse  Possession  (2). 

No.  25  P.  R.  1915. 

TORTS. 

Action  for  damages  for  libel  abates  on  death  of  plaintiif. 

See  Abatement  (2). 

No.  62  P.  R.  1915 

TRADE  USAGE. 

In  Rawalpindi — by  which  if  interest  was  charged  on  a  hundi  and 
such  hundi  was  nob  paid  on  maturity  the  same  rate  of  interest  continues 
to  be  payable. 

See  Interest. 

No.  24  P.  R  1915. 

TRANSFER  OF  PROPERTY  ACT,   1882. 
Section  70. 

Contract  of  hypothecation  of  animals — Whether  enforceable  in  India 
against  third  parties  and  ichether  it  extends  to  the  offspring  of  the 
animals— A  ccession. 

Where  A  purchased  a  number  of  goats,  sheep  and  camels  on  behalf 
of  himself  and  B,  and  it  was   agreed  that   these   animals   were   to   be 
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TRANSFER  OF  PROPERTY  ACT,   1882—condd. 

the  joint  pi'operty  of  A  and  B  in  equal  shares,  and  that  the  animals 
belonging  to  the  latter  were  to  be  deemed  tci  be  hj'pothecated  to  A 
as  fccurity  for  the  repayment  of  the  money  advanced  by  A  for  their 
purchase,  and  further  that  the  offspring  of  the  animals  would  be  the 
joint  property  of  the  parties,  but  no  provision  was  made  for  the 
hypothecation  of  such  offspring  as  might  fall  to  the  share  of  B. 

Held,  that  as  the  Indian  Contract  Act  only  deals  with  '  pledges  " 
and  not  with  '  hypothecs  "  it  was  doubtful  whether  a  contract  of 
hypothecation  could  be  recognised  at  all  under  our  system  of  law, 
as  valid  against  the  claims  of  a  third  party  who  had  no  knowledge 
of  that  contract  or  whose  claim  was  anterior  in  point  of  time  to  the 
contract. 

7.  L.  R.  30  Cal.  539  (548)  (P.  C),  referred  to,  and  Ghose  on  Mort- 
gages, 3rd  edition,  pp.  147 — 149. 

Held  also,  that  in  any  case  the  hypothec  could  not  be  extended  to 
include  the  offspring  of  the  animals  as  an  accession  to  the  hypothecated 
property. 

No.  10  P.  R.  1916. 


VALUATION  OF  SUIT. 

For  dissolution  of  partnership  and  rendition  of   accounts — Court-fee 
on  appeal  from  Preliminary  decree. 

S'ee  Court-Jees  Act,  1870. 
No.  7  P.  R.  1915. 

w 

WAIVER. 

Accepting  a  sale  themselves  does  not  debar  collaterals  from  attacking 
a  sale  made  in  favour  of  others. 

See  Civil  Procedure  Code,  1882  (l). 
No.  68  P.  R.  1915 

WAJIB-UL-ARZ. 

Provisions  in — regarding   disposal  of  refuse   in  the  village — binding 
on  the  non-proprietors. 

See  Non-proprietors. 

No.  88  P.  R.  1915. 

WASTE  LAND. 

What  constitutes  possession  of — 
•  See  Indian  Liviitation  Act,  1908  (4). 

No.  14  P.  R.  1915. 
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WIDOW. 


WILL. 


(l)     Of  lower  caste — Rajputs — rights  of — 
See  Custom  {Succession)  (2). 


(2)     Among   dominant    tribes, 
favour  of  collaterrtl  succession. 

See  Custom  {Alienation)  (2). 


No.  15  P.  R.  1915. 

Jullundur    District — presumption  in 

No.  32  P.  R.  1915. 


Lost — presumption  that  testator  has  revoked  it — proof  of  will  by  copy 
from  Registrars  office — ichether  plaintiff  entitled  to  shares  of  a  defendant 
who  disclaimed  all  benefit  under  the  will. 

One  D.,  a  Jat  of  the  Ferozepore  District,  in  January  1908  made  a 
registered  will  by  which  he  left  his  self-acquired  landed  property  to  his 
sons  and  grandsons,  but  excluded  2  sons,  C.  and  J.,  from  any  share. 
After  D.'s  death  in  April  1902  mutation  was  ho  we  er  effected  in 
favour  of  all  sons  and  grandsons  in  equal  shares  and  the  parties  object- 
ing were  referred  to  a  Civil  suit.  The  plaintiffs  thei-eupon  brought  the 
present  suit  for  I'ecovery  of  the  two  one-eighth  shares  allotted  to  C.  and  J., 
while  2  grandsons  who  refused  to  join  as  plaintiffs  were  joined  as 
co-defendants  and  they  disclaimed  all  benefit  under  the  will.  It 
appeared  that  the  original  will  was  not  forthcoming  and  a  certified 
copy  of  it  was  placed  on  the  Court's  record.  It  was  pleaded  inter  alia 
that  it  should  be  presumed  that  the  testator  had  destroj'^ed  the  will. 

Held,  that  the  rule  of  law,  if  it  can  be  so  called,  expressed  by  Baron 
Parke,  in  Welch  v.  Phillips,  1  Moo.  P.  C.  299,  viz.,  that  when  a  will 
is  traced  to  the  possession  of  the  deceased  and  is  not  forthcoming  at 
his  death  the  presumption  is  that  he  has  destroyed  it,"  must  be  applied 
in  India  with  great  caution  and  that  the  circumstances  of  the  present 
case  made  it  more  likely  that  the  will  was  mislaid  or  stolen  as  found  by 
the  Chief  Court. 

Held  also,  that  the  first  Appellate  Court  should  not  have  treated  the 
copy  of  the  will  taken  from  the  Registrar's  office,  which  was  filed  and 
admitted  in  evidence  in  the  first  Court  without  objection,  as  inadmissible, 
on  the  ground  that  no  sufficient  foundation  was  laid  for  the  admission 
in  the  first  Court  of  secondary  evidence — for  if  such  objection  had  been 
taken  in  the  first  Court,  that  Court  would  probably  have  seen  that  the 
deficiency  was  supplied. 

Held  further,  that  the  plaintiffs  were  not  entitled  to  claim  the  shares 
of  the  two  defendants  who  were  equally  with  them  benefited  by  the  will 
but  who  had  disclaimed  all  benefit  thereunder. 


No.  93  P.  R.  (P.  C).  1915. 


WITNESSES. 


Court's  duty  to  have  service  of  summons  effected  on- 
See  Civil  Procedure  Code,  1908  (9). 


No.  51  P.  R  1916, 
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CRIMINAL  CASES  REPORTED  IN  THIS 

VOLUME,  1915. 


A 

XLV  OF   1860 — See  Iiidian  Penal  Code. 
V  OF   1861 — See  Indian  Police  Act,  1861. 

I  OF   1872  — See  Indian  Evidence  Act,  1872. 
XI  uF   1878— See  Indian  Arms  Act,  1878. 

y  OF   \Si)S—He3  Criminal  Procedure  Code,  1898. 

II  OF    \80d  —  ^ee  Indian  Stamp  Act,  1899. 

III  OF  1911 — ^ee  Punjab  Municipal- Act,  1911. 

ACCOMPLICE. 

Evidence  of — liow  to  be  treated  by  Court5!. 
See  Indian  Penal  Code  (2). 

No  17  P.  R.  (Or.:  1915. 

APPEAL. 

Where  several  persons  are  sentenced  at  one  trial,  some  to  imprison- 
ment exceeding  one  month  and  some  to  fine  not  excaeJing  Us.  50,  all 
have  a  right  of  appeal  to  the  Court  of  Se.«sion. 

See  Criminal  Procedure  Code,  1898  (lO). 

No.  SOP.  R.  (Cr.)1915. 
APPELLATE  COURT. 

Enhancement  of  sentence — altering  a  sentence  of  three  months,  into 
one  of  one  month  and  Rs.  100  fine. 

Seo  Criminal  Pi'ocedure  Code,  1898  (ll). 

...  No.  7  P.  R.  (Or.)  1915. 
ARMS  ACT. 

See  Indian  Arms  Act. 

B 

BANK  OFFICIALS. 

Falsifying  balance  sheet  to  enhance  profits — offence  of. 

See  Indian  Penal  Code,  1860  (lO). 

N0.28P.  R.  (Or.)1915. 


/ 
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c 

CHARGE. 

Omissions  in — how  dealt  with  in  Appellate  Court. 

See  Indian  Penal  Code  (2). 

No.  17  P.  R.  (Cr,)  1915. 

COMPLAINT. 

Eip:ht  to  file  complaint  cannot  be  delcj.:attd. 

See  Criminal  Procedure  Code,  1898  (7). 

No.  13  P.  R.  (Or.)  1915 

CONFESSION. 

Information   to    Police    by  accused  inclu^ling   an  admission  of  guilty 
how  ftr  receivable  in  evidence. 

See  Indian  Evidence  Act,  1872  (2). 

No.  1 1  P.  R.  (Cr.)  iei5. 

CONSPIRACY. 

What  evidence  admissible  again.st  niend:ers  of  conspiracy. 

See  Indian  Penal  Code  (2). 

No.  17P.  R.  (Cr.)1.915. 

CRIMINAL  PROCEDURE  CODK,  V  OF  1898. 

(1)  Section  107. 

Security  for  keeping  the  peace — order  passed,  icithoni  evidence,  on 
defendants  statement  that  he  teas  ready  to  give  seciirify. 

Held,  that  an  order  for  securitj'  under  section  107  of  the  Code  of 
Criminal  Procedure  without  evidence  to  slow  that  the  petitioner  was 
likely  to  commit  a  breach  of  the  peace,  A'c,  merely  because  petitioner 
stated  that  he  had  no  objection  to  giving  security,  is  illegal  and  must 
be  set  aside. 

/.  L.  P.  35  Cal.  674,  referred  to. 

...  ...  ...  ...  No.  24  P.  R.  (Cr.)  1915. 

(2)  Section  121. 

Forfeiture  of  bond  of  sureties,  on  principal  committing  an  o^ence 
punishable  tvith  imprisonment. 

M.  S.  was  called  upon  to  give  security  for  Rs.  1,000  for  one 
year  under  section  110  of  the  Code  of  Criminal  Procedure — Sher 
Singh  and  Mangal  Siugh  were  accepted  as  his  sureties.  During 
the  period  of  security  M.  S.  was  convicted  under  section  .325  of 
the  Penal  Code,  and  the  two  sureties  were  ordered  lo  pay  lis.  500 
on  their  bonds. 
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Held  that-,  having  regarJ  to  section  121  of  the  Code  of  Criminal 
Procedure,  that  order  was  correct  and  was  not  opposed  to  the 
ruling  in  15  P.  li.  (Cr.)  1913. 

Held  further,  that  all  that  the  ruling  indicated  was  the  necessity 
for  moderation  and  the  exerci'^e  of  reasonable  discretion  where  so 
rigorous  a  m  asure  as  forfeiture  from  sureties  was  contemplated, 
and  that  tie  circumstances  in  this  case  justified  the  exaction  of  the 
reduced  penalty  from  the  sureties. 

...  No.  10  P.  R.  (Cr.)  1916. 

(3)     Sections  157  and  165. 

Powers  of  Police  of  one  Tlian'i,  in  inveHigating  cases,  of  locking 
the  doors  of  the  li'jU'i-i  of  sw^pected  hurghirs  situate  rvithin  limits 
of  another   I'hana. 

The  Police  Inspector  of  the  T.  T.  Circle,  investigating  a  burglary 
case,  sent  out  certain  constables  to  the  house  of  2  persons,  accused, 
situate  within  the  jurisdiction  of  another  Police  station.  The  con- 
stables locked  the  doors  of  the  accuseds'  h  uses  and  despatched  a 
note  to  the  local  thana  for  the  usual  assistance  in  making  the 
search.  They  and  others  k<  pt  guard  on  the  houses.  In  the  middle 
of  the  night  they  were  attacked  by  accused  and  others  who  over- 
■  powered  them,  broke  open  the  locked  doors  and  carried  off  two 
bundles,  suspected  of  containing  stolen  property.  They  were  tried 
and  found  guilty  of  x)fFences  under  sections  333/34  of  the  Penal 
Code.  It  was  urged  for  the  accused  that  the  Police  of  the  T.  T. 
Circle  had  acted  tdtra  vires  under  section  165  of  the  Code  of 
Criminal  Procedure  and  that  therefore  the  accused  had  the  right 
of  private  defence  of  property  and  were  justified  in  assaulting  the 
constables. 

Held  that,  although  the  1  jbki  ig  of  the  doors  was  a  step  which 
would  facilitate  the  search  of  the  hou.se  under  section  165  and 
the  actual  search  was  not  within  the  powers  of  the  T.  T.  police, 
the  action  of  that  police  in  locking  the  doors  of  the  house  of  the 
accused  in  another  Police  Circle  and  keeping  guard  over  the  house 
was  also  part  of  their  onlinary  duties  in  investigating  the  facts 
and  circumstances  of  a  case  and  taking  such  measures  as  may 
be  necessary  for  tlie  discovery  and  arrest  of  the  offender "  within 
the  meaning  of  section  157  of  the  Code  of  Criminal  Procedure 
and  was  consequently  not  ultra  vires. 

...  No.  12P.  R.  (0r.)I915. 

(i)     Section  181  (2). 

Criminal  breach  of  triiM  —where  triable — jurisdiction. 

The  complaiuan*^,  an  Artillery  Treasurer  in  the  Rawalpindi  Can- 
tonment, filed  a  com])laint  at  Rav.'al{)indi  stating  that  accused  was 
his  servant  to  carry  on  and  manage  a  Branch  Agency  at  Rurki, 
that  on  inspection  of  accu.sed's  accounts  it  was  found  that  he  had 
I'sade  false  entries  in  respect  to  various  iteui-s  and  had  committed 
the  offence  of  cri.:;!aal  breach  of  trust,  punishable  under  section  408, 
Penal  Code. 
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Held,  that  the  case  was  triable  at  Rurki  and  not  at  RaAvalpindi. 

7  P.  K.  (Or.)  1910,  67  F.  L.  R.  1901  {Cr.)  and  /.  L.  R. 
34  All.  187,  referred  to. 

2  P.  R,  (Cr.)  1902,  18  P.  W.  R.  (Cr.)  1908,  17  Cat.  W.  iV. 
1207,  9  Cr.  L.  J.  92  and  7  P.  R.  [Cr.)  1900,  d  stmguished. 

...  No.  22P.  R.(Cr.)1915. 

(5)  Sfxtion  195, 

Application  for  sanction — dismissed  in  default. 

Held,  that  an  appHcation  for  sanction  to  prosecute  under  section  195 
of  the  Code  of  Criminal  Procedure  should  not  be  dismissed  for 
default  but  must  bo  disposed  of  on  the  merits  even  if  the  apjjlicant 
does  not  appear  on  the  date  fixed  for  heiiring. 

/.  L.  R.  32  Bom.  203  and  22  Indian  Cases  423,  referred  to  and 
followed. 

...  No.  4  P.  R  (Or.)  1915 

(6)  Seciion  195. 

Application  for  sanction  to  prosecile — order  as  to  costs. 

Held,  that  no  order  as  to  costs  cm  be  made  either  in  faxuur 
of  or  a{,'ainst  the  apjjlicant  for  sanction  for  prosecution  under 
section  195  of  the  Code  of  Criminal  Prccctkire. 

...    No.  5  P.  R.  ^Cry  1915. 

(7)  Sections  195  and  476. 

Sanction  to  2^f'osecttte — to  tvhom  granted  -delegating  the  right  of 
filing  comjjlaint. 

The  Deputy  Commissioner  and  District  Magistrate  gave  sanction 
for  prosecuiion  of  the  appellmt  under  section  182  of  the  Penal 
Code  for  giving  false  information  to  him  in  2  written  ai)plication.s 
making  certain  charges  against  a  Naib-Tahsildar  and  directed  the 
police  to  chalan  the  case  and  the  Public  Prosecutor  to  appear  for 
the  Crown  and  the  case  to  be  tried  by  a  certain  Magistrate. 

Held  by  the  Chief  Court,  that  under  section  195  of  the  Code 
of  Criminal  Procedure  sanction  to  prosecute  is  granted  to  a  private 
person  who  applies  for  it  and  an  application  is  a  necessary  precedent 
to  the  grant. 

23  P.  R.  {Cr.)  1901,  30  P.  R.  (Cr.)  1905  and  5  Indian  Cases 
721,  referred  to. 

Held  also,  that  the  Deputy  Commissioner  could  not  act  under 
section  476,  as  the  facts  were  not  brought  to  his  notice  in  the 
course  of  a  judicial  proceeding. 
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CRIMINAL  PROCEDURE  CODE,  V  OF  1898— con^d 

Held  further,  that  the  Deputy  Coinmisfic^icr  could  not  delegate 
the  filing  of  the  complaint  to  the  Public  Prosecutor,  and  that  for 
all  these  reasons  the  order  must  be  set  aside. 

/.  L.  R.  ns  Bom.  G-i2  (648),  referred  to. 

No.  13  P.  Pv.  ^Or.)  1915. 

(8)  Section  195. 

Not  applicable  where  alleged  offence  vxis  committed  in  pi'oceedingti 
before  a  Revenue  Officer. 

Held,  that  no  sanction  is  required  under  section  195  of  the  Code 
of  Criminal  Procedure  where  the  alleged  oft'ence  was  committed  in 
proceedings  before  a  Naib  Tahsildar  acting  in  his  administrati^^e 
capacity  of  a  Revenue-officer "  (and  not  in  his  judicial  capacity 
as  a  l^evenue  Court  ")  such  a.s  in  proceedings  under  sections  34  and 
36  of  the  Punjab  land  Revenue  Act,  1887. 

/.  L.  R.  24  Mad.  121,  distinguished. 

...No.  ISP.R.  (Cr.>  1915. 

(9)  Sections  225,  337  and  19G. 

Omissions  in  charge— w  hether  ]\Lagistrate  lias  power  to  grant  pardon 
to  approver  although  tlie  magi.strate  is  inquiring  als(j  into  an  offence  not 
exclusively  triable  by  Sessions  or  I:!igh  Court. 

See  Indian  Penal  Code  (2). 

...No.  17  P.  R.  (Cr.)  1915. 

(10)  Skctions  408  and  413. 

Right  of  ajyfeal — ivhere  several  persons  are  sentenced  at  one  irinl — 
some  to  impriso7iment  and  some  to  five  of  less  than  Rs.  50. 

Held,  that  where  two  persons  are  tried  togetlier  before  a  magistrate 
of  the  first  class  and  one  is  sevitenced  to  in^.prisonment  exceeding  one 
month  and  the  other  to  a  fine  not  exceeding  fifty  rupees,  both  have 
a  right  of  appeal  to  the  Court  of  Session  under  section  408  of  the  Code 
of  Criminal  Procedure. 

9  Cr.  L.  J.  356,  referred  to. 

...  No.  30  P.  R.  (Or.)  1915 

(11)  Section  423  (/>). 

Altering  a  sentence  of  three  months'  imprisonment  to  one  month's 
imprisonment  and  a  fine  — ivh^ther  it  amounts  to  an  enhancement. 

Held,  that  though  an  alteration  by  an  Appellate  Court  of  a  sentence 
of  three  months'  imprisonment  to  one  of  one  month's  imjtrisonnient 
and  Rs.  100  fine  nay  in  the  case  of  a  poor  man  amount  to  an 
enhancement  of  the  sentence,  it  did  not  amount  to  an  enhancement   in 


vi  INDEX  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME. 
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the  present  case  where  the  fine  hail  been  paid  and  the  convict  did    not 
wish  to  have  the  original  sentence  restored. 
/.  L.  E.  23  AIL  497,  referred  to. 

...  No.  7  P.  R.  (Cr.)  1915 

(12)     Section  514. 

Forfeittire  of  bond  under  section  110,  on  conviction  under  section 
323,  Penal  Code — proper  amount  of  forfeiture. 

On  the  14th  October  1912  one  F.  of  the  Shahpur  District  was  put 
on  Rs.  1,000  securitj'^  for  a  year  under  section  110,  Criminal  Procedure 
Code— S.  and  B.  were  h's  sureties.  On  25th  Juno  1913,  F.  was 
convicted  in  the  Gujrat  District  under  section  323,  Penal  Code,  and 
sentenced  to  imprisonment  for  2  weeks  and  a  fine  of  Rs.  20  f<)r  taking 
a  minor  pari-  in  an  affair  in  which  the  real  offenders  were  two  men  who 
escaped.  Thereupon  the  Magistrate  forfeited  the  security  bond  against 
F.  and  his  sureties  jointly  to  the  extent  of  Rs.  250. 

Held,  that  under  the  circumstances  of  the  case  a  forfeiture  of  a 
reasonable  sum  as  against  the  principal  F.  was  sufficient  but  it  was 
not  necessary  to  burden  the  sureties,  and  a  forfeiture  of  Rs.  50  would 
meet  the  case,  bearing  in  mind  that  F.  had  already  been  punished  for 
his  actual  offence. 

...  No.  6P.R.  (Cr)1915. 
CULPABLE  HOMICIDE. 

Of  new  born  child — proof  that  child  was  a  living  child. 
See  Indian  Penal  Code,  1860  (6). 

...No.  29P.  R  (Cr.jl9l5. 

CURRENT  COIN. 

Passes  by  more  delivery,  and    though    proceeds   of   cheating,  cannot 
be  recovered  from  creditors  to  whom  it  has  been  paid  by  the  offender. 

See  Indian  Penal  Code  (ll). 

...  No.  1  P.  R  (Cr)  1915. 

E 

ENHANCEMENT  OF  SENTENCE 

By  Appellate  Court  changing  sentence   of   three   months'   imprison- 
ment to  one  of  one  month  and  Rs.  100  fine. 

See  Criminal  Procedure  Code,  1898  (ll), 

..    No  7P.  R.  (Cr.)19l5. 
EVIDENCE. 

Of  previous  convictio  s  -relevancy  of     in  cases   under   section    401 
Penal  Code. 

See  Indian  Penal  Code  (9), 

.    No.  3  P.  R.  (Cr.)  1915. 
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EVIDENCE  ACT. 

See  Indian  Evidence  Act. 

F 

FORFEITURE  OF  SECURITY. 

(1)  Amount  of — where  the  offence  committed  was  not  great. 
See  Criminal  Procedure  Code,  1898  (!:?). 

...  No.  6P.  R.  (Cr.)  1915. 

(2)  When  to  be  ordered  and  to  v/hat  extent. 

See  Criminal  Procedure  Code,  1898  (2). 

...  No.  lOP.  R.  (Cr.)1915. 
FRONTIER  CaJMES  REGULATION,    III  OF  1901. 

Jpplic'ibili.']/  of— to  Iliiidas  of  the  Leiah  Tahsil,  District  3luzafar- 
gnrh  —  jnriisdiction  of  Deputy  Commissivner  of  Muzaffaicjarh  to  i^efer 
case  to  jirga. 

Jfehi,  that  the  Frontier  Crime.s  Regulation  applies  to  Hindus  of 
the  Leiali  Tiihsil,  ]>istrict  Muzaftargarh,  and  that  the  Deputy  Com- 
missioner of  ^Muzaffargarh  has  jurisdiction  to  refer  a  case  to  ajirga. 

8  P.  K.  {Cr  )  1903,  referred  to. 

...  No.  25  P.  R  (Or.)  1915. 

H 

HINDUS. 

Are    also  subject  to  the  Frontier  Crimes    Regulation. 

See  Frontior  Crimes  Regulation,  III  of  1[)0]. 

...No.  25  P.  R.(Or.j  1915. 

I 

ILLUSTRATIONS. 

To    sections    of    Acts  ^  are    not    to  ])e    taken    as    express   provisions 
of  law. 

See  Indian  Penal  Code  (2). 

...  No.  17  P.  B.  (Or.)  1915. 

INDIAN  ARMS  ACT,  1878. 

Sections  19  and  20. 

Concealing  arms  so  that  it  may  not  be  Jcnoica  to  a  public  servant. 

Accused    was   carrying   in   his    hand   a    dang    (stick)    which  had  all 
the  knot?    planed  off,    which     latter    fact    aroused    the    suspicions    of 
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INDIAN  ARMS  ACT    18" S—eoncld. 

a  police  constable,  who  wished  to  exauiine  it.  Accused  thereon 
ran  off  but  was  consequently  arrested  and  on  being  searched  was 
found  to  have  a  chhavi  head  concealed  in  the  loin  cloth  which  he 
was  wealing. 

Ilehl,  that  each  case  of  concealment  of  arms  must  be  decided 
on  its  own  facts,  i.  e.,  whether  it  falls  under  section  19  or  section  20 
of  the  Arms  Act,  and  that  the  circumstances  connected  with  the 
present  case  shewed  that  the  concealment  was  made  so  that  the 
possession  of  the  Aveapon  should  not  be  known  to  the  police  and 
the  offence  therefore  fell  under  section  20. 

Criminal  Appeal  506  of  1914  (unpublished),  distinguished,  9  Cr. 
L.  J.  2.59  {F.  B.),  distinguished.  Criminal  Appeal  826  of  1913, 
not  followed,  and  Criminal  Appeal  478  of  1913  (unpublished),  re- 
ferred to. 

No.  8  P.  R.  (Or.)  1915. 

INDIAN  EVIDENCE,  1872. 

(l)     Section  10,  iUustration — also  sections  4,  114,  133. 

Scope  of  sec  ion  10  and  inconsistency  of  the  section  with  the  illustra- 
tion pr^inted  out,  also  value  of  accomplice's  evidence. 

See  Indian  Penal  Code  (2). 

No.  17P.  R.  (Cr.)  1915. 

(2)     Sections  24,  25,  26,  27. 

Concession— in/unnafio7i  received  from  accused  tvhile  in  custody  of 
Police — lunc  far  it  may  he  proved. 

Held,  that  the  exception  to  the  general  rule  allowed  under  section  27, 
Indian  Evidence  Act,  must  be  strictly  confined  within  its  legitimate 
limits. 

/.  L.  li.  3  Pom.  17,  11  Bom.  H.  C.  R.  242,  /.  L.  R.  10  Bom.  597, 
/.  L.  R.12  Mad.  153  and  13  P.   W.  R.  1913  {Cr.),  referred  to. 

Held,  therefore,  that  where  the  statement  to  the  Police  was  "  I  will 
point  out  the  spot  where  I  committed  the  murder"  the  part  of  it 
relating  to  the  alleged  confession  by  accused  that  he  committed  the 
murder  was  not  receivable  in  evidence. 

No.  11  P.  R.  (Cr.)  1915, 
INDIAN  PENAL  CODE. 

(l)     Sections  75,  59  and  380. 

2'heft  in  dicelling  house — punishment  after  previous  conviction — 
transportation. 

Held,  that  under  section  75  of  the  Penal  Code,  if  a  sentence  of 
transportation  is  awarded,  it  must  be  for  life. 

31  P.  R.  {Cr.)  1903  and  /.  L.  R.  1  All  43  {F.  B.),  referred  to, 
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Held  however,  that  the  Court  cau  under  section  75  sentence  the 
offender,  in  the  alternative,  to  imprisonment  for  a  term  which  may 
extend  to  10  years  and  thereafter  under  the  provisions  of  section  59 
the  Court  can,  instead  of  awarding  sentence  of  imprisonment,  sentence 
the  offender  to  transportation  for  a  term  not  less  than  7  years  and  not 
exceeding  the  term  for  which  under  the  Code  such  offender  is  liable  to 
imprisonment. 

No.  14  P.  R.  (Cr.)  1915. 

(2)     sections  102-5,  109,  115,  120-.4,  121-^,  124-^,  and  302— 

Conspiracy  to  murder —proper  sentence — charge — omissions  in — 
Criminnl  Procedure  Code,  1898,  sectio7is  225,  337  and  196— legality 
of  pardon  granted  to  approver — necessity  for  sanction — ivhat  evidence 
admissible  against  members  of  conspiracy — Indian  Evidence  Act,  18/2, 
section  10  and  illustration — inconsistency  pointed  out — value  of 
illustrations — sections  4,  114  illustration  (b)  and  133 — evidence  of 
accomplice — value  of—  corroboration. 

Held  per  curiam,  that  a  charge  under  section  302/1 02-B  of  the  Penal 
Code  is  not  bad — 

(a)  because  it  states  no  definite  date  on  which  accused  did      agree," 

(6)  because  it    states   that    the  accused  "  agreed  "  at  Lahore  and 
Delhi  or  in  other  places  in    British    India  and  does  not  state" 
what  other  places  are  refen-ed  to,  and 

(c)  because  it  does  not  say  tvJwm  the  conspirators  agreed  to  iiiurdcr. 

7  Q.  B.  />.  244  :  oO  L.  J.  Mag.  Cases  113,  referred  to—/.  L.  R.  33 
Cal.  295  {F.  B.),  distinguished. 

And  no  omission  of  the  kind  could  be  regarded  as  material  iniles.s 
the  accused  was  in  fact  misled  by  it  and  it  had  occasioned  a  failure  of 
justice,  i%de  section  225  of  the  Code  of  Criminal  Procedure. 

Held  also  per  curiam,  that  the  terms  of  section  10  of  the  Evidence 
Act  are    '  wider  "  than  the  English  Law  on  the  subject,  and 

Held  per  Johnstone,  J.  that  where  the  prosecution  has  produced 
prima  facie  proof  of  a  conspiracy  to  murder  and  that  the  appellants 
were  one  and  all  members  of  that  conspiracy,  anything  said  or  done 
by  any  one  of  the  conspirators,  whether  accused  or  not,  in  ref'c-rence 
to  the  said  common  intention  after  that  intention  n-as  first  entertained 
by  any  of  them  is  a  relevant  fact  against  etich  and  all  of  the  accused 
as  well  for  the  pur])ose  of  proving  the  existence  of  the  conspiracy  as 
for  the  purpose  of  shewing  that  "  any  person  "  was  a  party  to  it. 

Held  per  Rattigan,  J.  that  in  order  to  decide  in  the  present  case 
whethet  any  act  d(jne  or  statement  made  or  thing  written  by  an 
alleged  conspirator  is  admissible  in  e^■idence  against  any  of  the  accused 
persons,  the  test  is  to  see  first  whether  there  is  reasonable  ground  to 
believe  that  a  conspiracy  existed  between  him  and  such  person  and 
secondly  whether  such  act,  statement  or  writing  had  reference  to  their 
common  intention. 


INDEX  OF  CRIMINAL  CASES  REPORTED  IN  THIS  VOLUME. 


INDIAN  PENAL  CO'DE—co)itd. 

The  inconsistency  between  the  section  and  the  illustration  to  it, 
pointed  out. 

14  Cal.  W.  y.  1115,  Ameer  AH  and  Woodroffe's  Law  of  Evidence, 
3rd  edition,  jj.  120,  Roscoe's  Criminal  Evidence,  11th  edition,  p.  405 
and  Cunningham  and  Shephard's  Evidence  Act,  11th  edition,  pp.  29-30, 
referred  to. 

Also  Bussell  on  Crimes,  6th  edition.  Vol.  I  p.  528,  last  para,  and 
Taylor  on  Evidence,  10th  edition,  Vol.  I.  p.  420,  para.  594,  16  Cal. 
W..  iV"^.  1105  :  16  Indian  Cases  257  and  /.  L.  R.  30  Cal.  983. 

Held  per  Rattigan,  J.  that  illustrations  appended  to  sections  of 
an  Act  of  the  legislature  are  not  to  be  taken  as  express  provisions  of 
law  or  as  binding  on  Courts. 

Ameer  Ali  and  Woodroffe's  Evidence  Act,  3rd  edition,  p.  41  and 
authorities  there  cited,  referred  to. 

Held  per  Johnstone,  J.  that,  having  regard  to  sections  4,  114 
illustration  {h)  and  133  of  the  Evidence  Act,  the  Courts,  in  the  matter 
of  the  value  of  an  accomplice's  evidence,  ai'e  not  tied  down  in  any 
technical  way  but  it  is  their  duty,  when  deciding,  (i)  whether  any 
corroboration  of  a  particular  accomplice  is  required,  (it)  what  amount 
or  kind  of  corroboration  is  required,  to  look  at  the  question  as  a 
prudent  man,  desiring  to  avoid  error  and  to  arrive  at  the  truth,  would 
look  at  it. 

14  P.  i2.  (6V.)  1894,  5  P.  R.  (Cr.)    1902,    28   F.  W.  R.  (Cr.)  1907, 

36  P.  W.  R.  (Cr.)  1910,  19  P.  W.  R.  (Cr.)    1912,    19  P.  L.  R.  1911, 

/.  L.  R.  29  Cal  782    (787)   and    /.  L.  R.    10   Cal.    970    (973,  975), 
referred  to. 

Held  per  Rattigan,  J.  that  if  a  Court,  while  keeping  in  view  the 
presumption  that  an  accomplice  is  unworthy  of  credit  unless  he  is 
corroboiuted  in  material  particulars  and  after  making  due  allowance 
for  the  considerations  which  render  the  evidence  of  an  accomplice 
untrustworthy,  nevertheless,  comes  to  the  conclusion  that  such  evidence 
is  true,  although  uncorroborated,  and  that  it  establishes  the  guilt  of 
the  accused,  it  is  its  duty  to  convict. 

/.  L.  R.  7  All.  160  (163)  and  /.  L.  R.  9  All.  528,  refen-ed  to. 

Held  per  curiam  that  the  pardon  granted  to  the  approver  by  the 
Committing  Magistrate  under  section  337  of  the  Code  of  Criminal 
Procedure  was  valid  notwithstanding  that  the  Magistrate,  besides 
inquiring  into  the  offence  under  sections  120-B  and  302,  with  which 
the  accused  Avere  ultimately  charged,  was  also  inquiring  into  an  offence 
under  section  124-A.  of  the  Penal  Code  which  is  not  exclusively  triable 
by  the  Court  of  )Session  or  the  High  Court. 

Held  also  per  curiam  that  although  the  evidence  in  the  case  might 
also  have  supported  charges  under  sections  121- A  and  124-A  of  the 
Penal  Code  no  sanction  under  section  196  of  the  Code  of  Criminal  Pro- 
cedure was  necessary  as  the  learned  Magistrate  did  not  try  the  accused 
for  either  of  these  offences. 
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Held  fur thf.r,  per  curiam  that  as  there  was  nothing  illegal  in  the 
procedure,  adopted  by  the  prosecution,  of  proceeding  against  all  the 
accused  upon  the  charge  of  conspiracy  to  commit  murdei-,  instead  of 
charging  some  of  them  with  the  actual  murder  of  deceased  and  the 
others  with  the  offence  of  entering  into  the  conspiracy  to  commit 
murder,  the  Court  would  not  interfere  with  the  discretion  of  the 
prosecution,  particularly  at  this  stage. 

/.  L.  R.  38  Cal.  559  (578,  579)  and  12  Cox.  C.  C.  87  (93),  referred 
to. 

Held  per  Johnstone,  J.  that  there  were  not  two  conspiracies  in 
this  case  but  only  one  with  two  objects,  viz.  to  commit  mui*der  and  to 
cause  disaffection  by  circulation  of  seditious  literature  and  therefore 
the  conviction  of  A.  C,  one  of  the  accused  appellants,  who  w-as  said  to 
have  conspired  only  in  regard  to  the  dissemination  of  seditious  litera- 
ture, was  not  illegal. 

15  Cal.  W.  N.  593,  distinguished. 

Held  per    Rattigan,  J.  that    direct    evidence    *^f   a    conspiracy    can 
y    scarcely  be  afforded  and  the    Court   may  infer   the    existence    of   the 
general  agreement  from  such  acts  and  conduct  of  the   various   accused 
persons  from  time  to  time  as  the  prosecution  may  be  able  to  prove. 

16  Indian  Cases  257  (312)  :  16  Cal.  W.  N.  1105  and  8  C.  and  P. 
p.  310,  referred  to. 

Held  also  per  Rattigan,  J.,  that  a  conspiracy  to  commit  murder  may 
be  fairly  and  justifiably  inferred  from  the  facts  that  certain  members 
of  the  conspiracy  actually  did  commit  murder  ;  that  in  the  house  of 
another  member  of  the  conspiracy  a  bomb  cap  was  discovered  ;  and 
that  all  the  accused  persons  were  concerned  directly  or  indirectly  with 
the  distribution  of  literature  which  was  intended  to  incite  persons  to 
commie  murder,  and  that  upon  proof  of  such  facts  every  member  of 
the  conspiracy  would  be  responsible  for  an  offence  committed  in 
pursuance  of  the  conspiracy  and  it  would  not  be  necssary  to  shew,  that 
a  particular  member  actually  concerted  the  offence  with  the  member 
who  committed  it. 

/.  L.  R.  28  Cal.  797,  referred  to. 

Held  further  per 'Ratii^&n,  J .  i\\?ii  Yi&ving,  regard  to  the  terms  of 
section  120-B  of  the  Penal  Code,  if  A.  and  B.  conspire  to  commit 
murder  and  B.  subsequently  does  commit  murder,  A.  is  punishable  as 
if  he  had  abetted  that  murder,  vide  section  109 — but  if  B.  had  already 
committed  a  murder  before  A.  conspires  with  him  to  commit  murder, 
A  would  be  liable  to  be  punished  (if  in  point  of  fact  no  other  murder 
is  committed)  only  to  the  extent  provided  in  section  115. 

But  also  that  in  the  latter  case  the  offence  committed  by  B.  prior 
to  the  entry  of  A.  into  the  conspiracy  would  be  a  relevant  fact  as 
indicating  the  nature  and  objects  of  the  conspiracy. 

16  Indian  Cases  257  (315),  referred  to. 

...No.  17P.  R.(Cr.)1915. 
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(3)     Sections  U9  AND  302. 

Charge — omission  in — hoiv  dealt  ivith  on  appeal — Cnminal  Procedure 
Code,  1898,  section  537 — responsibility  of  all  memb'^rs  of  an  unlaufnl 
a'- sembly  for  an  offence  committed  by  some  of  them  and  knotcn  to  be 
likely  to  be  committed. 

Held,  that  in  an  appeal  from  a  sentence  under  sections  149  and  302 
of  the  Penal  Code  the  Court  Avill  not  interfere  \vith  the  order  of  the 
lower  Court  on  the  ground  of  any  omission  in  the  charije  unless  such 
omission  has  in  fact  occasioned  a  faihu*e  of  justice. 

/.  L.  R.  39  Cal.  781,  not  followed. 

Held  also,  that  membei\s  of  a  party  setting  out  heavily  armed  for 
the  purpose  of  committing  dacoity  must  have  known  that  there  was 
every  likelihood  of  something  occurring  either  on  their  way  or  at  the 
scene  of  dacoity  to  interfere  with  their  criminal  i)lans  and  that  their 
deliberate  intention  was  to  use  their  arms  wherever  necessary,  either 
to  effect  the  object  in  view  or  to  avoid  the  risk  of  capture  at  any  stage 
of  the  adventure,  and  therefore  when  some  of  the  members  of  the  party 
fired  upon  the  Police  which  had  stopped  the  party  on  the  i  oari  and 
killed  two  men,  all  were  guilty  of  the  offence  of  murder  under  sections 
149  and  302  of  the  Penal  Code. 


6\  P.  R.  (Cr.)  1887,  referred  to. 


(4)     Section  215. 


...  No.  16  P.  R.  (Cr.)  1915 


Taking  money  and  promising  to  return  a  con;  rvhich  iras  lost. 

Complainant  lost  a  cow  from  the  grazing  ground.  He  heard  that 
accused  and  others  had  it,  and  went  to  see  them.  Accu.sed  then  took 
Rs.  12  from  complainant  and  promi.sed  to  restore  the  cow  in  10  days' 
time.  He  however  did  not  keep  his  promise  and  subsequently  refused 
to  return  either  the  cow  or  the  money. 

Held,  that  as  complainant  had  not  been  deprived  of  the  cow  by  any 
offence  punishable  under  the  Penal  Code,  no  offence  under  section  215 
was  established. 


0  Indian  Cases  *250,  referred  to. 


(5)     Section  297. 


No.  9P.  R.  (Cr)  1915. 


Meaning  of  uord  trespass " — where  land  belongs  to  accused  — 
digging  up  old  grax^es—presiimpition  of  accused's  knowledge  that  he  was 
likely  to  wound  the  feelings  of  persons  concerned. 

Accused  dug  up  and  levelled  cei  tain  Muhammadan  graves,  some  of 
them  of  pacca  masonry,  existing  on  a  plot  of  land  recorded  in  the 
Kevenue  records  as  qabristan  ghair  mumkin,  which  had  been  sold  to 
him  by  the  mujatcars  of  an  adjoining  Muhammadan  shrine    who    were 
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recorded  as  its  owners — the   relatives  of  the   persons    buried    in    those 
graves  brought  a  complaint  inidcr  section  297  of  the  Penal  Code. 

7/i?/f?  joer  Shah  Din,  J.,  that  the  woid  "  trespass  "  used  in  section 
297  of  the  Penal  Code  has  not  the  same  meaning  as  in  "  criminal 
trespass"  defined  in  section  441,  and  denotes  a  wrongful  act  ;  and  that 
the  act  of  a  person  who  destroys  or  disturbs  a  place  of  sepulchre  with 
the  intention  of  wounding  the  feelings  of  any  person  or  with  the 
knowledge  that  the  feelings  of  any  person  are  likely  to  be  wounded 
is  w^rongful  and  amounts  to  a  '  trespass "  within  the  meaning  of 
section  297,  no  matter  whether  the  land  in  which  the  "  place  of 
sepulchre  "  is  included  does  or  does  not  belong  to  such  pei-son. 

7.  L.  7?.  18  AIL  395  and  7.  Z.  7?.  33  All.  773  and  7.  L.  7?.  40  Cal. 
548,  followed. 

2  Indian  Cases  825,  dictum  of  Beaman,  J.,  not  followed. 

Held  per 'LeRossignol,  J .,  that  the  word  trespass  used  in  section 
297  of  the  Penal  Code  must  be  construed  in  its  natural  sense,  i  e.,  an 
unauthorised  entry  upon  the  property  of  another. 

Held  per  curiam,  that,  assuming  that  the  sale  of  a  "  closed 
graveyard "  may  be  valid,  the  sale  could  not  in  law  pass  to  the 
vendee  any  proprietary  rights  in  the  graves  which  existed  on  the  land 
at  the  time  of  sale. 

Ameer  Ali's  Muhammadan  Lmv,  volume  I  (4th  edition),  p.  406, 
referred  to. 

27  P.  7?.  1913  {P.  C),  distinguished. 

Held  also  per  curiam,  that  the  accused  must  be  presumed  to  have 
known  that  by  the  destruction  of  graves,  be  they  old  or  new,  the 
feelings  of  the  persons  whose  relatives  were  buried  in  the  graves  were 
likely  to  be  wounded. 

No.  23  P.  R.Or.)  1  915, 

(6)     Section  299,  explanation  3. 

Culpable  homicide  of  newly  born  child — proof  that  child  was  a 
living  child  after  having  wholly  or  partially  emerged  from  its  mother — 
hydro-static  test  a^ter  decomposition  has  set  in. 

Held,  that  while  it  is  necessary  under  the  English  law  that  the 
child  should  be  completely  emerged  to  constitute  it  a  human  being, 
section  299,  explanation  3  of  the  Indian  Penal  Code  enacts,  that  it 
may  amount  to  culpable  homicide  to  cause  the  death  of  a  living  child 
if  any  part  of  that  child  has  been  brought  forth,  though  the  child  may 
not  have  breathed  or  been  completely  born. 

Taylor's  Medical  Jurisprudence,  6th  edition.    Volume    II,    pp.    206 
207 — authorities   cited  in  Roscoe's  CHmiwa^    Evidence,    11th    edition, 
at  page  705,  and  Halsbury's  Laws  of  England,  Volume  9,  para.    1155,' 
and  notes  thereto,  referred  to. 

Held  also,  that  under  section  299,   explanation  3  of  the  Penal    Code, 
it  must  be  proved  not  only  that  the  child  breathed  and   was    therefore 
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a  living  child  (for  that  might  have  been  done  while  it  was  still  entirely 
in  its  mother's  womb),  but  that  it  breathed  after  it  had  wholly  or 
partially  emerged  from  its  mother's  womb. 

Taylor's  Medical  Jiirispriidence,  6th  edition,  Volume  II,  referred  to. 
No.  29  PR.  (Cr.)  1915. 

(7)    Section  326. 

Nose-cutting — punishment. 

The  accused  was  found  guilty  of  having  cut  off  his  wife's  nose  with 
a  razor  and  was  convicted  by  the  District  Magistrate  of  an  offence 
under  section  326  of  the  Penal  Code  and  sentenced  to  4  years'  rigorous 
imprisonment.  On  appeal  the  Sessions  Judge  upheld  the  conviction  but 
reduced  the  sentence  to  2  years'  imprisonment. 

Held,  by  the  Chief  Court  on  revision,  that  nose-cutting  is  an  offence 
for  which  leniency  is,  ordinarily  speaking,  out  of  place  and  as  the 
accused  in  this  case  had  carried  out  his  design  in  the  most  brutal 
manner  the  sentence  was  enhanced  to  the  period  of  4  years'  rigorous 
imprisonment  including  3  months  in  solitaiy  confinement  awarded  by 
the  District  Magistrate. 

Cr.  Rev.  No.  1308  of  1914  (unpublished),  distinguished. 

No.  20  P.  R.  (Or)  1915. 

♦  (8)     Sections  361,  363. 

Kidnapping — lawful  guardian  of  a  Hindu  widow. 

Held,  that  the  husband's  relations,  if  any  exist,  within  the  degree  of  a 
sapinda  are  guardians  of  a  minor  widow  in  preference  to  her  father  or 
his  relations. 

Mayne's  Hindu  Law,  para.  211,  and  /.  L.  Ji.  16  Cal.  584,  i*eferred  to. 

Held  also,  that  where  the  widow  had  taken  up  her  residence  with 
her  husband's  mother,  with  the  consent,  express  or  implied,  of  her 
deceased  husband's  brother,  the  husband's  mother  was  the  lawful 
guardian    of  the  girl  for  the  purposes  of  section  361  of  the  Penal  Code. 

60  P.  R.  {Cr.)  1905,  referred  to. 

No.  27  P.  R  (Or.)  1915. 

(9)     Section  401. 

Belonging  to  a   gang    of  thieves — relevancy   of  evidence  of  previous 
convictions  and  orders  under  section  110  of  the  Code. 

Held,  that  in  a  trial  under  section  401  of  the   Penal   Code   evidence 
may  be  adduced  and  taken  into  consideration — 

(a)  of   previous   convictions  of   some   of  the   accused  for  offences  of 
theft,  house-breaking  and  receiving  or   concealing  stolen  property  both 
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prior  and    subsequent  to   the  year  when  the   nucleus   of  the   gan^  was 
found  to  have  been  first  formed. 

1  Cal.  W.  N.  146,  referred  to  ;  and 

{b)  of  orders  passed  from  time  to  time  against  some  of  the  accused 
under  section  110,  Code  of  Criminal  Procedure,  demanding  from  them 
security  for  good  behaviour. 

/.  L.  K.  38  Cal.  408,  and  15  Indian  Cases  811,  referred  to. 

13  P.  R.  (Cr.)  1914,  explained. 

No.  3  P.  R.  (Or.)  1915. 

(10)     Sections  409  and  477  A. 

Oj^ences  committed  by  Managing  Director  and  Manger  of  a  Bank — 
in  respect  of  payment  of  dividends  in  excess  of  profits  and  falsification 
of  balance  sheet  and  account  books. 

The  facts  found  were  that  the  accused  Managing  Director  wishing 
the  Bank  to  make  a  better  show  than  the  real  facts  of  its  working 
would  warrant,  in  order  to  maintain  the  confidence  of  the  shareholders 
and  the  public  and  so  to  make  possible  a  project  for  increasing  largely 
the  Bank's  capital,  on  17th  December  1912  got  his  son  to  present  a 
pro-note  for  Rs.  3,000  as  a,  pi'o  tanto  addition  to  the  profits  for  1912 
by  reducing  on  paper  to  that  extent  his  remuneration  account  from 
Rs.  4,050,  which  he  had  actually  drawn,  to  Rs.  1,050  and  thus 
deceiving  the  shareholders  at  their  General  Meeting  in  the  following 
March  as  to  the  real  profits,  induced  them  to  declare  a  dividend  of  6 
per  cent,  instead  of  some  3  per  cent,  which  would  otherwise  have  been 
the  most  possible.  Later,  in  January  1913,  i.e.,  after  the  close  of 
the  financial  yeai',  the  whole  thing  was  lead justed  and  matters 
returned  to  the  status  quo  ante  17th  December  1912.  The  accused 
were  the  Managing  Dii'ector  and  the  Manager  of  the  Head  Ofiice  of  a 
Banking  Company,  and  the  foi'mer  was  charged  with  ofl:ences  under 
jections  409  and  477  A  of  the  Penal  Code  and  the  latter  with  abet- 
ment of  these  oftences. 

Held,  that  the  accused  Managing  Director  was  guilty  of  an  offence 
under  section  409  of  the  Penal  Code  inasmuch  as  by  his  act  he 
caused  Avrongful  immediate  gain  to  himself  and  the  other  shareholders 
to  the  extent  of  the    enhanced  dividend  and  so  acted      dishonestly." 

/.  L.  R.  35  Cal.  450,  /.  L.  R.  36  Cal.  955,  and  I.  L.  R.  16  All.  88, 
referred  to. 

Held  also,  tliat  the  accused  were  guilty  of  an  offence  under  section 
477  A  of  the  Code  inasnnich  as  they  falsified  "  the  balance  sheet 
of  1912  and  the  books  of  the  Bank  by  shewing  as  profits  Rs.  3,000 
which  were  not  profits  and  that  they  falsified  them  none  the  less 
because  they  first  manufactured  a  pro-note  and  what  not  in  oixler  to 
give  the  falsified  balance  sheet  and  books  an  appeai'ance  of  correctness. 

/.  L.  R.  16  All,  88  (89),  referred  to. 

No.  28  PR.  (Crj.  19  IS. 
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(11)     Sections  420,  467. 

Proceeds  of  cheating  paid  over  to  creditors — whether  it  can  be  recovered 
from  them  and  repaid  to  the  person  cheated. 

Held,  that  title  to  money  which  is  current  coin  of  the  realm  passes 
by  mere  delivery  to  a  person  who  receives  it  in  satisfaction  of  a  lawful 
debt  due  to  him. 

7  Mad.  H.  C.  R.  233,  /.  L.  R.  3  Cal.  379,  83  P.  R.  1890,  (1884) 
UQ.  B.  D.  3-2  (36),  referred  to. 

Held,  consequently,  'where  a  sum  of  money  had  been  recovered  by  the 
Police  from  certain  creditors  of  a  person  accused  oi  cheating  as  being 
part  of  the  proceeds  of  cheating,  that  the  creditors  were  entitled  to  the 
money  and  that  it  must  be  returned  to  them. 

No.  1  P.  R.  (Or.)  1915. 

INDIAN  POLICE  ACT,  V  OF  1861. 

Sections  7  .and  36. 

Whether  a  constable  can  be  tried  for  an  o;^ence  ii,nder  the  Penal  Code 
after  having  been  punished  departnwntally. 

Held,  that  a  police  constable  who  has  accejtted  a  bribe  may  be  tried 
and  punished  for  the  offence  under  section  163  of  the  Penal  Code, 
notwithstanding  that  he  has  already  been  dealt  with  by  his  depart- 
mental superiors  under  section  7  of  the  Police  Act  in  connection  with 
the  same  matter. 

No.  26  P.  R.  (Or.)  1915 

INDIAN  PRESS  ACT,  1910. 

(l)     Section  4  (1)  and  explanation  II  and  sections  17  and  20. 

Contents  of  notice  of  forfeiture — inaccurate  and  unfair  account 
of  an  occurrence — other  articles,  admissible  for  tvhat  purpose — 
relevancy  of  account  of  conduct  of  authorities  in  British  colonies  other 
than  India. 

Held,  that  it  is  not  necessary  that  the  iiarticular  passage  olijected 
to  in  an  article  should  lie  specified  in  the  notice  issued  by  the 
Ijocal  Government  under  section  4  (l)  of  the  Indian  Press  Act. 

20  Indian  Cases  977,  referred  to. 

Held  also,  that  an  account  of  the  vcyage  and  adventures  of  the 
'  Komagatfi  Maiu  "  and  of  the  Budge  Budge  riot,  so  inaccurate, 
so  misleading  and  so  unfair  to  the  rovenunent  as  to  be  likely, 
apart  from  all  comments  "  to  excite  hatred,  contempt  or  disaffec- 
tion, does  not  fall  within  the  exception  embodied  in  explanation 
II  of  section  4  (l )  of  the  Act. 

Held  also,    that    certain   articles    from     other   issues  of   the    news 
paper   concerned,    put   forward  by  the  applicant,  were  only  admissible 
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for  the  purpose  specified  in  section  20  of  the  Act,  viz.,  "  in 
aid  of  the  proof  of  tlie  nature  and  tendency  "  of  the  article  of  Gth 
October    1914    referred    to   in  the  Government  notice  of  forfeiture. 

27  P.  R.  (Or.)  1914  (Z'.  £.),  referred  to. 

Held  further,  that  although  the  hatred  and  contempt  or  dis- 
affection likely  to  be  excited  must  be  shown  to  be  against  the 
Indian  Government  and  not  against  the  Canadian  authorities  or 
the  Governor  of  Hong  Kong,  the  alleged  conduct  of  those  autho- 
rities was  made  use  of  in  such  a  way  as  to  make  the  inaccurate 
and  unfair  statement  of  that  conduct  relevant  in  this  case. 

No.  15  P.  B.  (Cr.)  1915. 

(2)     Sections  4  (l)  (c)  and  17. 

When  Court  will  interfere  with  the  order  of  forfeiture — Govern- 
ment as  represented  hy  British  Cabinet,  whether  included  in  Govern- 
ment established  in  India — disaffection  explained — Govprnment  not 
bound  to  shew  that  disobedience  resulted — truth  or  belirf  in  truth 
of  statements  made,  no  justification. 

This  was  an  application  under  section  17  of  the  Indian  Press 
Act,  I  of  1910,  to  set  aside  an  order  passed  by  the  Governor- 
General  in  Council  on  the  2nd  November  1914  against  the  applicant, 
the  keeper  of  the  Comrade  and  the  Hamdard  Press,  Delhi,  declaring 
the  security  of  Rs.  2,000  deposited  in  respect  of  the  said  Press, 
to  be  forfeited. 

Held  per  curiam  that  the  article  in  respect  of  which  the  order 
of  forfeiture  had  been  made  fell  within  the  terms  of  section  4  (l) 
(c)  of  the  Indian  Press  Act  and  that  the  application  to  the 
Court   under   section    17   of   the  Act  must  consequently  be  rejected. 

Held  per  Sir  Alfred  Kensington,  C.  J.,  that  in  estimating  the 
result  of  writing  of  the  kind  in  question  the  Court  is  necessarily 
guided  to  so  large  an  extent  by  the  conclusion  arrived  at  by 
Government  under  its  wider  knowledge  that  it  can  hardly  inter- 
fere with  propriety  unless  it  is  obvious  that  there  has  been  some 
palpable  misunderstanding  of  that  writing. 

/.  L.  R.  i\  Cal.  466,  referred    to. 

Held  per  Johnstone  J.,  that  having  regard  to  the  constitution 
of  the  Government  of  India,  anything  which  tends  to  excite  dis- 
affection in  India  against  the  Government  as  represented  by  the 
British  Cabinet  must  ordinarily  be  taken  as  tending  to  excite  dis- 
affection against  the  Government  established  by  law  in  British 
India. 

4  Cr.  L.  J.  1  (16),  referred  to. 

Held  also  per  Johnstone,  J.,  that  the  definition  of  the  word 
disaffection,  given  in  /.  L.  R.  22  Bom.  152  (per  Parsons,  J., 
and  Ranade,  J.,  respectively)  may  be  applied  to  the  word  as  used  in 
section  4  (1)  (c)  of  the  Press  Act,  viz.,  that — 
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Disaffection  "  cannot  be  construed  as  meaning  an  absence  of  or 
"  the  contrary  of  affection  or  love,  that  is  to  say,  dislike  or  hatred, 
"  but  is  used  in  its  special  sense  as  signifying  political  alienation 
"  or  discontent,  that  it  is  to  say,  a  feeling  of  disloyalty  ivhich  tends 
"  to  a  disposition  not  to  obey  "  and 

"Disaffection    is   not   a   mere   absence   or   negation  of  love  or  good 

"  will,  but   a   positive   feeling   of  aversion  which  is  akin  to  disloyalty, 

"  a   defiant   insubordination   of   authority   or    when   it    is  not  defiant, 

it   secretly     seeks   to  alienage     the  people     and  tveaken   the   bond   of 

allegiance    and  prepossess   the    minds  of  the   people  with    avowed  or 

"  secret    animosity   to   Government — a    feeling    which    tends    to    bring 

*'  the    Government   into   hatred  or   contempt   by   imputing   base  and 

'  corrupt  motives   to    it  and  makes  them  indisposed  to  obey  or  support 

"  the   laws  of   the   realm    and    which    promotes  discontent  and  public 

"  disorder." 

Held  farther  per  Johnstone,  J.,  that  it  is  not  necessary  for 
Government  to  show  that  disobedience  has  actually  been  caused  by 
the  obnoxious  writing. 

Held  also  per  Johnstone,  J.,  that  it  is  wholly  incorrect  to  sup- 
pose that  the  truth  of  the  statement  regarding  the  Government 
or  even  an  honest  belief  on  the  part  of  the  writer  in  the  truth 
of  it,  is  in  all  circumstances  sufiicient  justification  for  the  publication 
of  the  statement. 

...  No.  19  P.  R.  (Or.)  1915. 

INDIAN  STAMP  ACT,  1899. 

Sections  65,  70. 

Prosecution  without  sanction  of  Collector. 

Held,  that  a  conviction  under  section  65  of  the  Stamp  Act, 
without  the  Collector's  sanction  having  been  obtained  under  section 
70,  is  bad  in  law  and  must  be  set  aside. 


/.  L.  R  9  Bom.  27,  referred  to. 
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...  No.  21  P.  R.  (Or.)  1915. 


JURISDICTION  (CRIMINAL). 

Criminal  breach  of  trust — where  triable- 
See  Criminal  Procedure  Code,  1898  (4). 

...  No.  22  P.  R.  (Or.)  1915. 

K 

KIDNAPPING. 

Lawful  guardian  of  a  minor  widow. 
See  Indian  Penal  Code  (S). 

...  No.  27  P.  R.  (Or.)  1915. 
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NOSE  CUTTING. 

An  oflfence  not  to  be  treated  leniently. 
See  Indian  Penal  Code  (7). 


No.  20  P.  R.  (Or.)  1915. 


POLICE. 


PRESS. 


Powers  of   Police  of  one  Thana,  to  lock  the  doors  of  accuseds'  houses 
situate  within  jurisdiction  of  another  Thana. 
See  Criminal  Procedure  Code,  1898  (3). 

No.  12  P.  R.  (Or.)  1915. 


Articles    likely   to    excite     hatred,     contempt     or    disaffection     to 
Government. 


See  Indian  Press  Act,  1910  (l). 

No.  15  PR.  (Or.)  1915. 

PUBLIC  ROAD. 

Encroachments  on — power  of  municipality  to  have  them  removed. 
See  Punjab  Municipal  Act,  1911. 

No  2  P.  R.  (Or.)  1916. 

PUNJAB  MUNICIPAL  ACT,   1911. 

Sections  172,  175,  195,  219. 

Encroachments  {on  public  street)  of  long  standing — proper  action  of 
Municipal  Committee,  explained. 

The  Municipal  Committee  of  Amritsar  issued  notices  upon  the 
accused  jjetitioner  under  sections  175  and  195  of  the  Punjab  Municipal 
Act  to  remove  ceitain  chhajjpars,  tharas,  etc.,  which  encroached  upon  a 
public  street  and  ui  on  his  refusal  to  obey  the  notices,  he  was  convictetl 
under  f-ei^tion  219  for  disobeying  the  notices.  It  was  found  as  a  fact 
that  the  alleged  encroachments  had  been  in  existence  for  a  period  of 
8  to   15  yeai-s. 

Held,  that  section  195  of  the  Punjab  Municipal  Act  was  inappli- 
cable, as  it  could  not  be  said  that  the  Committee  had  delivered  the 
notice  to  accused  within  reasonable  time  within  the  meaning  of  that 
section. 

Held  (dso,  that  section  17'2  was  inapplicable,  as  it  refers  to  encroach ^ 
ments  newly  made  and  without  i)ermission  and  was  therefore  not 
applicable  to  structiu'es  or  encroachments  built  from  8  to  15  years 
prior  to  the  date  of  the  notice. 

Held  further,  that  the  section  applicable  to  encroachments  or 
structures  which  are    not    recent    or    were    made    with   permission    is 
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section  175  under  which  the  Committee  must    however   make    i-cason- 
able  compensation. 

6  Indian  Cases  431  (435),  I.  L.  K.  23  Bom.     248,   and    /.  L.  R.  25 
Cal  160  (166),  referred  to. 

No.  2  P.  R.  (Or.)  1915 


SANCTION  TO  PROSECUTE. 

(1)  Application  for — whether  it  can  be  dismissed  for  default. 
See  Criminal  Procedure  Code,  1898  (5). 

No.  4  P.  R  (Or.)  1915. 

(2)  Application  for — whether  costs  can  be  allowed. 

See  Criminal  Procedure  Code,  1898  (6). 
...  ...  ...  ...  No.  5  P.  R.  (Or.)  1915. 

(3)  Is  granted  to  a  private  person  who    applies  for  it  and  an  appli- 
cation is  a  necessary  precedent  to  the  grant. 

See  Criminal  Procedure  Code,  1898  (7). 

No.  13  P.  R.  (Or.)  1915. 

(4)  Not  necessary  where  alleged  offence  was   committed    before   a 
Revenue  officer  and  not  a  Revenue  Court. 

See  Criminal  Procedure  Code,  1898  (S). 

No.  18  P.  R.  (Or.)  1915. 

(5)  A  conviction  under  section  65,  Stamp  Act,  without  Collector's 
sanction,  is  bad  in  law. 

See  Indian  Stamp  Act,   1899. 

No.  21  P.  R.  (Or.)  1916. 

SECURITY  FOR  GOOD  BEHAVIOUR. 

Forfeiture  of — on   commission    of  offence  under   section  323,  Penal 
Code — proper  amount  of  forfeiture. 

See  Criminal  Procedure  Code,  1898  (12). 

No.  6  P.  R.  (Or.)  19 IS. 

SECURITY  TO  KEEP  THE  PEACE. 

Not  to  be  taken  without   evidence,    merely  because  defendant  stated 
he  had  no  objection. 

See  Criminal  Procedure  Code,  1898  (l). 

No.  24  P.  R.  (Or.)  1915. 
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TRESPASS. 

Meaning  of,  in  section  297,  Penal  Code. 
See  Indian  Fecial  Code,  1882  (5). 
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No.  23  P.  R.  rCr.)  1915. 


Liability  of  all  the  members  of — for  a  murder  committed  by  one. 
See  Indian  Penal  Code  (3). 

No.  16  P.  R.  (Or.)  1915. 


REVENUE  JUDGMENTS, 

1915. 
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ACTS. 


XVI  OF  1887— See  Pitnjab  Tenancy  Act,  1887. 

XVII  OP  1887 — See  Punjab  Land  Revenue  Act,  1887. 

Ill  OF  1893  -See  Government  l^enants  {Punjab)  Act,  1893. 
XIII  OF  1900 — 'ii^ee  Punjab  Alienation  of  Land  Act,  1900. 
IX  OF  1908 — See  Indian  Limitation  Act,  1908. 

G 

GOVERNMENT  TENANTS  (PUNJAB)  ACT,  1893. 

Section  8. 

Agreement  to  admit  others  to  a  share  in  the  tenancy — void — Indian 
Contract  Act,  IX  0/1872,  section  23. 

Held,  that  an  agreement  by  a  Government  tenant  admitting    others 
to  a  share  in  his  tenancy,  without  the  previous     consent  in  writing    of 
the     Financial     Commissioner,    vide   section    8    of   the    Government 
Tenants  (Punjab)  Act,  is  void  under  section  23  of  the  Indian  Contract 
Act. 

/.  L.  R.  10  All  577,  /.  L.  R.  12  Bom.  422,  /.  L.  R.  7  Alf.  511, 
/  L.  R.  7  AIL  878,  /.  L.  R.  20  All.  219,  /.  L.  R.  30  All.  38  and  8  P.  R. 
{Rev.)  1913,  referred  to. 

58  P.  R.  1913,  disapproved. 

No.  3  P.  R.  (Rev)  1915. 


INDIAN  CONTRACT  ACT,  1872. 

Section  23. 

Agreemeots  by  Government  tenants  admitting  others  to  a  share 
in  their  tenancies  without  previous  consent  of  Financial  Commissioner, 
are  void. 

See  Government  Tenants  {Punjab)  Act,  1893. 

No.  3  P.  R.  (Rev.)  1916. 
INDIAN  LIMITATION  ACT. 

Articles  36,  62,  109,  115,  120. 

Limitation — suit  by  co-sharer  for  a  share  in  profits — Punjab  Tenancy 
Act,  XVI  of  1887,  section  77  (3)  {k). 
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INDIAN  LIMITATION  ACT— concld. 

Held,  that  a  suit  by  a  co-sharer  in  a  holding  under  section  77  (3) 
{k)  of  the  Punjab  Tenancy  Act  for  a  share  of  the  profits  is  governed 
by  article  1 20  of  the  Indian  Limitation  Act. 

/,  L.  R.  23  Cal  799,  /.  L.  R.  28  AIL  101  and  /.  L.  R.  37  All.  318, 
referred  to 

No  5  P.  R  (Rev.)  1915. 


JAGIRDAR. 

Assignee  enjoying  a  muafi  for  maintenance  of  a  khangah  is  not  a 
jagirdar  but  a  village  servant. 

See  Punjab  Tenancy  Act,  1887  (l). 

No.4PR;  (Rev.)  1915. 

P 

PUNJAB  ALIENATION  OF  LAND  ACT,   1900. 

Section  9  (2). 

Mortgage'Conditioncd  sale — duty  of  Deputy  Commissioner  where 
'mortgagor  denies  execution  of  the  mortgage  or  pleads  payment. 

Held,  that  where  a  mort;^age  by  way  of  conditional  sale  is  referred  to 
the  Deputy  Commissioner  by  a  Civil  Court,  or  where  a  mortgagee 
applies  dii'ect,  under  section  9  (2)  of  the  Alienation  of  Land  Act,  and 
the  mortgagor  before  the  Deputy  Commissioner  denies  execution  of  the 
mortgage  or  pleads  payment  of  the  mort;^age  debt,  the  latter  must 
decline  to  exercise  the  power  conferred  on  him  by  the  section  and 
has  no  jurisdiction  to  decide  the  objection 

No.  2  P.  R.  (Rev.)  1915. 
PUNJAB  LAND  REVENUE  ACT,  1887. 

Sections  115,  116. 

Whether  partition  of  shamilat  can  he  sanctioned  in  face  of  an  entry 
in  the  Wajib-ul-arz  prohibiting  partition. 

Held,  that  an  entry  in  the  Wajih-ul-arz  pi'ohibiting  the  partition  of 
the  shamilat  is  not  necessarily  a  bar  to  partition  and  the  Revenue 
Officer  dealing  with  the  partition  should  himself  decide  whether,  under 
the  circumstances  of  the  case,  the  prohibition  should  prevail  or  not. 

11  P.  R.  {Rev.)  1896  and  98  P.  R.  1894  {F.  B.),  referred  to,  also 
Rattigan's  Digest  of  Customary  Law,  para.  5. 

Held  also,  that  where  the  Wajib-ul-arz  was  drawn  up  to  suit  a  time 
when  the  land  was  valued  only  for  its  pasture  and  the  conditions  since 
then  had  greatly  changed,  large  areas  having  been  broken  up  for 
cultivation  and  the  number  of  cattle  kept  greatly  reduced  and  there 
was  now  a  large  section  of  the  community  opposed  to  the  prohibition 
against  partition,  the  Revenue  officer  was  justified  in  sanctioning 
partition. 

No  1  P.  R.  (Rev.)  1915. 
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PUNJAB  TENANCY  ACT,  XVI  OF  1887, 

(1)  Sections  4  (l 5)  and  5  (l)  {d). 

Whether  mu.jawars  of  a  khajigah  enjoying  a  muafi  are  jagirdars. 

Held,  that  an  assigaea  enjoying  a  munfi  granted  by  the  village  pro- 
prietors fur  the  maintenance  of  a  khangah  is  not  a  "  jagirdar  "  within 
the  meaning  of  sections  4  (15)  and  5  (l)  {d)  oi  the  Punjab  Tenancy 
Act  but  is    excluded  from  that  definition  as  being  a    "  village  servant." 

12  F.  li.  1878  and  4  P.  li.  (Hev.)  1.904,  distinguished. 

No.  4.  P.  R.  (Rev )  1915. 

(2)  Section  77  (3)  (^). 

Limitation  for  suk;  for  slaare  of  profits  by  a  co-sharer  is  governed  by 
article  120  of  the  Limitation  Act. 

See  Indian  Limitation  Act,  1908. 

No.  5  P.  R.  (Rev.)  1915. 


SHAMILAT. 

Partition     of,    notwithstanding    entry   in     Wajib-ul-arz    prohibiting 
partition. 

^ee  Punjab  Land  Revenue  Act,  1887. 

...    .  ..  ...  No.  1  P.  R.  (Rev.)  1915. 

W 
WAJIB-UL-ARZ. 

Entry  in — prohibiting  partition    of    shamUat — no    absolute    bar    to 
partition. 

See  Punjab  Land  Revenue  Act,  1887. 

No.  1  P.  R.  (Rev.)  1915. 
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No.  1. 

Before  Bon.  Mr.  Justice  Johndone. 

GODHA  RAM  AND  ANOTHER— (Defendants)— 
APPELLANTS, 

Verstis 
DEVI  DAS— (Plaintiff)— RESPONDENT. 

Uivil  Appeal  No.  2265  of  1913. 

Malicious  prosecution — suit  for  damages— giriiui  false  information  to 
police— amount  of  damages  may  he  considered  iti  second  appeal. 

The  plaintiff  sued  defendants  for  damages,  alleging  in  brief  that  by 
a  trick  on  the  part  of  defendants,  he  took  over  a  parcel  in  which  among 
other  things  was  some  opium,  that  he  was  not  aware  of  the  presence  of 
the  opium,  that  defendants  then  informed  a  police  constable  that  he 
(plaintift';  was  in  unlawful  possession  of  opium  and  so  got  him  arrested, 
and  that  for  three  days  the  police  kept  him  with  them  and  made  investiga- 
tion and  then  found  he  was  innocent. 

No  process  was  issued  by  a  Magistrate  in  the  case  and  plaintiff  was 
apparently  never  put  formally  under  arrest  or  detained  in  the  lock-up. 

Held,  following  the  piinciples  laid  down  in  7.  L.  R.  38  Col.  880  (1) 
and  in  I.  L.  R.  30  All.  525  [P.  C),  (2)  that  the  plaintiff  had  a  just  claim 
for  damages  for  the  injury  done  in  consequence  of  the  false  information 
given  by  defendants  to  the  police,  although  it  could  not  be  held  that 
"  prosecution  "  begins  upon  the  giving  of  a  piece  of  information  to  the 
police. 

I.  L.  R.  28  Bow..  226,  (B)  dissented  from. 

7.  L.  R.  37  Cal  358,  (4)  25  Mad.  L.  J.  1,  (5)  L.  R.  14  Q.  B.  D.  (548 
(661),  (6)  6  C.  and  P.  423,  (7)  and  I.  L.  R.  26  Mad.  362,  (8)  referred 
to. 

Held  also,  that  the  question  of  the  quantum  of  damages  may  lie 
taken  up  in   second  appeal. 

(1)  (1911)  7.  L.  R.   38  Cal.   880  (Golap  Jan  v.   Bhola  Nath  Khettnj\. 

(2)  (1908)  I.  L.   R.  30  All.     525  (P.     G.)  (Gaya     Prasad   v.   Bliagat 

Singh). 

(3)  (1903)   I.  L.  R.  28  Bom.  226  (Ahmedbhai  v.   Framji  Ednlji). 

(4)  (1910)   7.   L.   7?.   37    Cal.   358  (De  Rozario   v.   Gulab    Chand). 

(5)  (1912)  25  Mad.  L.  J.  1  (Sheikh  Meeran  Saib  v.  Ratnatelu). 

(6)  (1885)   L.  B.  14  Q.  B.  7).  648  (661)  (Yates  v.  The  Queen). 

(7)  (1834)   6  C.  and  P.  423   {Clarke  v.  Postaii). 

(8)  (1902)   7.  L,  R.  26  Mad.  Z02  (Narasinga  Rok  \.  Muthaya  Pillai). 
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Second  appeal  from  the  decree  of  F.  B.  B.  Spencer,  Esquire, 
Divisional  Judge,  Shahpur  Division,  at  Sargodha,  dated  the 
12th  Augtist  1913. 

Sheo  Narain   and   Miran   Baklish,   for  appellants. 

Pestonji   Dadabhai  and   Bhagat   Ram   Pari,    for    respon- 
dent. 

The  judgment  of  tlie  learned  Judge  was  as  follows  : — 

\'Uh  Apil  1914.  Johnstone,  J. — In  this  case  plaintiff,  Devi  Das,  sued  Godha 

Ram   and   his   two   sons,   Ram   Lai    (major)    and   Ishar     Das 
(minor),  for   Rs.  1,600   damages,  plaintiff's  allegations  in  brief 
being   that  by  a   trick   on  the   part   of     defendants   plaiiitiff 
took  over   a   parcel,   in   which,   among  other  things,  was  some 
opium  ;   that   plaintiff   was  not  aware   of  the   presence   of  the 
opium   in   the   parcel ;   that  at   Miaui  Railway  Station   Godha 
Ram   informed  (the  police   constable   Mauj    Ali   that   plaintiff 
was   in  unlawful   possession  of  opium  and  so  got  him  arrested  ; 
and  that  for  three   days   the   police   kept   plaintiff   with   them 
and   made     investigation   and   then   found   he     was    innocent. 
No   process  was  issued  by  a  Magistrate  in  the  case  and  plaintiff 
does   not  appear     ever   to   have   been   formally     in   arrest  or 
detained   in  the  lock-up. 

The  first  Court  passed  a  decree  for  Rs.  500  with  full 
costs  against  Godha  Ram  alone,  absolving  both  sons  as  being 
mere  tools  in  his  hands.  Plaintiff  and  Godha  Ram  both 
appealed,  the  appeal  of  the  latter  being  dismissed  with  costs, 
while  plaintiff's  appeal  was  allowed  to  this  extent  that  the 
major  son  Ram  [jal  was  held  liable  along  with  his  father. 
In    that   appeal   defendants   had   to   pay    plaintiff's   costs. 

Plaintiff  has  appealed  here  (No.  2266  of  1913)  for  his 
full  cliiim  (Rs.  1,500),  while  Godha  Ram  (with  whom  Ram 
Lai  was  joined  later,  Mr.  Pestonji  before  me  intimating  he 
had  no  objection)  in  his  appeal — No.  2265  of  1913  —asks 
for  complete  absolution.  The  latter  appeal  is  most  conveniently 
taken   up  first. 

In  it  Mr.  Sheo  Narain's  point  is  that,  accepting  the 
findings  of  fact,  as  he  is  compelled  to  do,  no  case  for 
damages  has  been  made  out,  because  no  process  or  warrant 
was  issued  by  any  Magistrate  against  plaintiff,  nor'was  plaintiff 
ever  arrested.  Mr.  Sheo  Narain  would  have  it  that  nothins: 
more  happened  than  that  his  client  Godha  Ram  gave  certain 
information  to  the  constable  leaving  him  to  take  such 
action  as  he  might  think  right,  that  the  constable  intimated 
to   plaintiff   that     he    had    been     told    he    was    in   possession 


January,   1915.  ]  CIVIL  JUDGMENTS— No.  1. 


of  opium  and  took  over  the  parcel  and  told  plaintiff  the 
matter  must  be  investigated,  inviting  plaintiff  to  go  with 
him  and  remain  present ;  and  that  plaintiff,  in  hi.s  own 
interests,  I'emaiued  with  the  police  and  cleared  himself  of 
the  suspicion  attaching  to  him.  And  in  support  of  the  view 
given  Mr.  Sheo  Narain  quoted  /  L.  B.  87  Calcutta  358  (1) 
(and  the  Bombay  ruling  cited  therein),  15  G.  IT.  N. 
917  =  7.  L.  B.  38  Calcutta  880;  (2)  and  25  Madras  L.  •/, 
1(3). 

The  case  in  37  Calcutta  was  tried  by  a  single  Judge 
(Mr.  Justice  Fletchei')  on  the  original  side  of  the  Court. 
A  complaint  had  been  made  to  a  Magistrate  and  a  search* 
warrant  asked  for,  but  the  Magistrate  defen-ed  issue  of 
process  and  sent  the  case  to  the  police  under  section  202, 
Criminal  Procedure  Code,  for  enquiry  and  report ;  and  before 
anything  furflier  was  done,  the  complainant  wrote  to  the 
Police  Inspector  saying  he  did  not  want  to  proceed  and 
did  not  want  search  made.  The  proceedings,  therefore, 
stopped  and  the  complaint  was  dismissed.  The  learned 
Judge  on  these  facts  held  that  the  accused's  plaint  asking 
for  damages  from  the  complainant  on  the  score  of  alleged 
false  and  malicious  complaint  disclosed  no  cause  of  action. 
The  ruling— Yates  versus  The  Queen  (L.  B.  14  Q  B.  I).  6-i8 
(661)  (4)— was  followed,  and  not  /.  L.  B.  '2.S  Bombay  226,  (5) 
and  6  G.  and  P.  423,  (6)  which  were  in  conflict  with  it. 

The  ruling  in  38  Calcutta  was  on  an  appeal.  It  was 
held  that  where  a  complaint  had  been  laid  before  a  Magis- 
trate by  the  defendant  against  the  plaintiff"  for  ci'imiual 
breach  of  trust,  and  the  Magistrate  had  referred  the  matter 
to  the  police  under  section  202,  Criminal  Procedure  Code, 
for  enquiry  and  report  and  finally  dismissed  the  complaint 
under  section  203,  without  issuing  process,  the  prosecution 
had  not  commenced  and  no  suit  for  "  malicious  iirosecution  '' 
was  maintainable.     Thereafter  the  judgment  proceeds  thus  :— 

"  But  if  the  conditions  requisite  to  a  suit  for  malicious 
"  prosecution  have  not  been  established,  does  the  plaint  dis- 
"  close  facts  otherwise  entitling  hira  ("plaintiff")  to  relief 't 
"  It  has  been   suggested  before   us   that    the   facts   are    such 


(1;  ',1910^   1.  L.   R.  37   Cal.   358  (De  Rozario  v.   Gulub  Chand). 

(2)  (1911)   /.   L.   R.   38  Cal.  880  (Golai)  Jan  v.   Bholu  Nutli  KlieUry)* 

[o)  (1912j   2b   Mad.  L.  J.  1  {Sheikh  Meeran  Suih  v.  Ratnr.rdu). 

(4)  (1885)   L.   R.  14  Q.  B.  D.  648   (GUI;  (Yale's  v.  The  Queen), 

(5)  (1903)  1.  L.  R.  28  Bom.  226  {Ahmedbhai  v.  Frumn  EduLii). 
(.6)  (1834)  6  C.  and  P.    423  {Clarke  v.  Postan). 
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"as   disclose   injury  and   loss   and    tlierefore  relief  sliould  be 
"  awarded. 

"  There    are,    it   is   true,  certain  wrongs    akin  to  malicious 

^.      -(.i-,^  "  l)rosecution     which   entitle    the    'person    aggrieved     to  sue*     as, 

(Sd.)  J^-CJoUiVSTuNE,  "fur   instance,    malicious   abuse   of   the   process   of  the  Court, 

"  malicious   arrest,    malicious   search    and  malicious  execution. 

"  But  none  of  them  are  applicable  to  the  facts  of  this  case. 

"  What  then   is   the  plaintiff's    grievance':'     There  wasuuj 
"  iuterfex'ence     with   his     property ;     he    did   not   become     an 
*'  accused  and    his  fi-eedom  was  not   directly   in  jeopardy.     The 
"  utmost    that    he  can  aver  is  that  he  was  defamed. 

"  Now,  apart  from  certain  qualifying  conditions,  defamation 
"  is  a  good  cause  of  action  ;  but  even  if  the  complaint  to  the 
"  Magisti-ate  was  defamatory,  still  the  complainant  was, 
"  entitled  to  protection  from  suit  and  this  protection  was  the 
"  absolute  px'ivilege  accorded  in  the  public  interest  to  thosej 
"  who  make  statements  to  the  Courts  in  the  course  of,  and  iu 
"  relation  to,  judicial  proceedings.  I,  therefore,  hold  that  the 
"  plaint  does  not  disclose  facts  entitling  the  plaintiff  to 
"  relief." 

In  the  Madi'as  Law  Journal  case  a  similar  result  was 
ari'ived  at,  the  facts  being  that  defendant  lodged  a  complaint 
accusing  plaintiff  of  defamation,  that  the  Magistrate  issued  a 
notice  to  plaintiff  informing  him  that  preliminary  enquiry  under 
section  202,  Ciiminal  Procedure  Code,  was  to  be  had,  that  enquiry 
was  made  and  both  pai-ties  wei'e  heard  and  that  the  complaint 
was  then  dismissed.  The  ratio  decidendi  was  that,  notwith- 
standing issue  of  aforesaid  notice,  prosecution  had  not  begun, 
and  that  the  proceedings  that  did  take  place  could  not  be 
attributed  to  the  defendant  so  as  to  render  him  responsible  for 
any  damage  caused  thereby  to  the  plaintiff. 

Mr.  Pestonji  for  plaintiff  relies  upon  I.  L.  li.  28  Bombay 
22(j,  (1)  aheady  mentioned,  certain  remarks  in  7.  L.  R.  38 
Calcutta  880,  (2)  and  /.  L.  It,  30  Allahabad  525  (P.  C.)  (3). 
In  the  Bombay  case  it  was  laid  down  simply  that  a  "  prosecution 
commences  when  a  complaint  is  made,"  and  that  it  is  not 
necessary,  in  order  to  maintain  an  action  for  malicious 
prosecution,  that  the  charge  was  acted  ujDon  by  the  Magistrate. 


(1)  (190.*^)  1.  L.  R.  28  Bom.  226  (Ahmedbhai  v.  Framji  Edulji). 
(2j  (19H)  /.  L.  R.  38  Cal.  880  (Golap  Jan  v.  Bholanath  Khettry). 
(3j  (1008)  L  U  R.  30   All.    525   {P.  C)  (Gaya    Prasad   v.  Bliagat 
Singh), 
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The  Privy  Council  case  in  30  Allahabad,  (1)  seems  to  me 
a  useful  guide  in  such  cases  as  the  present,  if  it  be  carefully 
analysed  and  understood.  The  ruling  in  /.  L-  R.  26  Madras 
362,  (2)  having  been  cited  on  behalf  of  the  defendant  in  a  case 
l)f  damages  for  malicious  pi'osecution,  their  Lordships  first 
addressed  themselves  to  the  question,  who  is  the  "  prosecutor  " 
in  criminal  tibials  in  India.  The  Madras  High  Court  had  laid 
down  that  the  only  person  who  can  be  sued  in  an  action  for 
malicious  prosecution  is  the  person  who  prosecutes  and  went 
on  to  say — 

"  In  this  case,  though  the  fix'st  defendant  may  have  instituted 
''criminal  proceedings  before  the  polios,  he  certainly  did  not 
"  prosecute  the  plaintiff.  He  merely  gave  information  to  the 
*'  Police  and  the  Police,  after  investigation,  appear  to  have 
"  thought  fit  to  prosecute  the  plaintiff.  The  defendant  is  not 
"  responsible  for  their  act,  and  no  action  lies  against  him  for 
"  malicious  prosecution." 

Commenting  on  this  dictum  their  Lordships  of  the  Privy 
Council  remark  that  the  principle  laid  down  was  sound  enough 
if  pi'operly  understood,  but  was  not  of  universal  application. 
The  police  in  India,  they  say,  Iiave  special  powers  of  investiga- 
tion and  the  iudgment*  pi-oceeds  thus —  *  ^^^  italics  are 
"^     °              '                                                                            mine. 

.,  r-  ,,       ,  1   ■       t  1  t       1  7      •   •         7    /  (Sd.)D.C.  Johnstone, 

Ij  tkerejore    a    compLatnant  does  not  go  beyond  givmy  ivliat  Judge. 

"  he  believes  to   be   correct  information  to  the  police,  and  the  police 

"  without   further   interference  on  his  part  (except  giving  such. 

'*  honest  assistance  as  they  may  require)   think  fit  to  pi-osecute,  it 

"  Avould  be   improper    to  make  him  responsible  in  damages  for 

"  the  failure  of  the  prosecution.     But,  if  the  charge  is  false  to  the 

^' knoivledge  (f  the   complainant;   if  he   misleads    the    police   by 

"  biiuging  suborned  witnesses  to  support  it ;  if  he  influences  the 

''  police    to   assist   him  in  sending    an    innocent    man    for    trial 

"  before    the  Magistrate,  it  would  be  equally  improper  to  allow 

"  him     to   escape    liability    because     the   prosecution   has  not 

"  technically  been  conducted  by  him." 


In  the  Pi  ivy  Council  case  plaintiff  was  actually  tried 
for  rioting  and  acquitted  on  the  ground  that  the  charge  was  false. 

No  Punjab  case  has  been  cited  and  none  is  known  to  me. 
Consideration  of  the  authorities  mentioned  above  leads  me  to 
the  following  reflections.    Dicta  oi  English  Judges  in  cases  under 

{I)  (1908)  I.  L.  R.  30  AIL  525  (P.  C.)  (Gaya  Prasad  v.  Bhagut  Singh). 
(2)  (1902)  /.  L.  R.   26  Mad.  362   {Narasinga   Roic  v.   Muf.haya  I'Ulai). 
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the  criminal  law  of  England  are  no  guide  for  us  in  India,  where 
the  Police  have  peculiar  and  well  defined  powers  under  the 
Criminal  Procedure  Code,  of.  remarks  of  Sir  Lawrence  Jenkins, 
C.  J.,  in  I.  L  B.  38  Calcutta  880,  at  page  887,  (I)  last  para- 
graph. The  case  decided  by  Mr.  Justice  Fletcher  (/.  L.  li.  37. 
Calcutta  358)  (2)  has  little  or  no  application  here  :  before  any 
steps  had  been  taken,  except  an  order  of  the  Magistrate  foi 
prelimiuary  enquiry  by  the  Police,  defendant  himself  stopped 
the  proceedings,  and  therefore  clearly  no  injury  of  any  kind 
had  been  done  to  the  plaintiff.  In  I.  L.  11.  38  Calcutta  880,  (1) 
the  principles  laid  down  are  : — 

(a)  Until  summons  or  warrant  is  issued  on  a  complaint, 
directing  the  accused  to  appear  and  stand  his 
tibial,  there  is  no  "  prosecution."  jfr 

(i^)  Where  no  "  prosecution  "  has  commenced,  no  suit 
for  damages  for  malicious  prosecution  will  lie. 

(c)  Even  if  no  suit  on  account  of  malicious  prosecution 
lies  an  aggrieved  person  may  sue  for  damages  for 
certain  wrongs,  such  as  malicious  arrest,  and  so 
forth. 

((/)  Such  a  person  has  an  action  at  law  if  there  has  been 
interference  with  his  property,  if  he  became  "  an 
accused  "  or  if  his  freedom  loas  directly  in  jeopardy. 

(e)  A  defendant,  in  such  circumstances  as  those  disclosed 
in  the  case,  is  "  privileged  "  in  regard  to  a  suit  for 
damages  for  defamation. 

In  deference  to  the  weight  of  authority  on  the  opposite  side 
I  am  constrained  to  dissent  from  the  Bombay  dictum  that 
"  prosecution  "  begins  upon  presentation  of  a  complaint  ;  and 
I  certainly  cannot  agree  that  "  prosecution  "  begins  upon  the 
giving  of  a  piece  of  information  to  the  Police.  But  on  the 
strength  of  the  principles  (c)  and  {d)  stated  above  and  of  the 
Privy  Council  ruling,  and  especially  the  dicta  in  italics  quoted 
from  it,  I  am  inclined  to  hold  that  the  mere  fact  that  a 
"  prosecution  "  may  not  have  commenced,  does  not  conclude  the 
matter  against  plaintiff.  Theie  may  be  "  privilege  "  in  connec- 
tion with  defamation,  as  the  Calcutta  Court  holds  ;  but  there 
is  no  such  thing  in  connection  with  injury  done  to  the  plaintiif 
by  a  person  wilfully  making  to  the  Police  what  he  knows  to  be 
a  false  statement  with  obvious  intention  of  causing  the  Police  to 
take  action  against  the  plaintiff.     No  doubt  in  the  Privy  Council 

(Ij  ('1911)  I.  L.  B.  38  Cal.  880  (887)  {Gulap  Jan  v.  Bholanatk  KlicUry). 
{2)  (1910)  1.  L.  U.  37  Cal.  358  {De  Rozario  v.  Gidab  Chanel). 
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case  the  defendant  had  done  a  good  deal  more  than  make  a 
wilfully  false  statement  ;  but,  in  my  opinion,  the  principle 
indicated  still  stands.  Here,  in  consequence  of  defendants' 
wrongful  and  wilful  act,  plaintiff  suffered  annoyance  and 
perturbation  of  mind  in  a  public  place,  was  virtually  obliged  to 
accompany  the  Police  to  the  Thana  and  to  remain  at  their 
service  for  some  days,  away  from  his  home  and  from  his  own 
business  and  private  affairs,  and  so  suffered  definite  and  tangible 
injury  ;  and  I  can  see  no  good  reason  for  holding  that  the  law 
cannot  compensate  him  for  all  this  at  the  expense  of  the  wrong- 
doer. I  therefore  dismiss  Godha  Ram  and  Ram  Lai's  appeal 
2265  of  1913  with  costs. 

As   to   plaintiff's    appeal    I   overrule     Mr.    Sheo    Narain's 
objection    that   the   quantum   of   damages    is    not   a  matter  for 
second  appeal. 

tF  "sF  ^  ^fP  TT  ^ 

Appeal  accepted. 


No.  2. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 

Justice  Rattigan. 

SUKH  RAJ— (Dependant)— APPELLANT, 

Versus 
KANHAYA  LAL  AND^OTHERS— (Plaintiffs)— 

AND 

STTNDAR  DAS  AND  OTHERS— (Defendants)^ 

RESPONDENTS. 

iCivil  Appeal  No.  907  of  1911. 

Punjab  Courts  Act,XVlII  of  1884,  seclion  iO— further  appeal— valuation 
of-  whether  plaintiff  is  estopped  from  sheicing  that  his  oxen  valuation  in 
plaint  is  icrong—iohether  petition  for  further  appeal  under  old  law  can  he 
changed  into  a  second  appeal  under  the  neiclaw  or  into  a  revision  under  the  old 
taw -Punjab  Act,  I  of  1912. 

The  plaintiffs  sued  for  a  declaration  that  a  deed  of  sale,  executed  by 
-Mussammat  Jawala  Devi,  defendant  No.  1,  in  favour  of  Sukh  Raj  in  respect  of 
lo  kanals  5  marlas  of  land  with  half  share  in  the  well-compound  measuring 
2  marlas  and  a  house  situate  in  Maum  Dulmiyal,  shall  not  affect  the 
plaintiff's  reversionary  rights  after  the  death  of  Mussammat  Jawala  Devi, 
and  also  for  a  perpetual  injunction  restraining  her  from  alienating  the 
property.    They  valued  their  suit  thus  for  purposes  of  jurisdiction — 

Rs.  A.  P. 

(1)  The  land,  at  30  times  land  revenue  ...     130    5    0 

(2)  The  house  ...  ...  .„     450    0    0 

(3)  Injunction  ...  ...  ...     500    0    0 


Total  ...  1,080    5    0 
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But  put  a  value  of  Rs.  130  only  on  the  injunction  for  purposes  of  Court 

foo.  The  lower  Courts  decreed  the  plaintiffs'  claim  and  the  defendants 
appealed  to  the  Chief  Court  by  way  of  further  appeal  under  the  Punjab  Courts 
Act  before  its  amendment  by  Punjab  Act,  I  of  1912.  The  plaintiff-respondent 
objected  that  his  own  valuation  of  the  injunction  was  wrong  and  should  be 
only  Rs.  1.30  and  thus  the  correct  value  of  the  suit  being  below  Rs.  1,000  no 
further  appeal  was  competent. 

Held,  following  23  P.  L.  R.  1914  =  111  P.  R.  1913  (F.  B.)  (1)  that  the 
contention,  that  the  value  of  the  suit  in  regard  to  the  injunction  was  only 
Rs.  130,  was  correct,  and  that  consequently  no  further  appeal  was  competent 
under  the  Punjab  Courts  Act,  section  40,  before  its  amendment  by  Punjab  Act 
I  of  19' 2. 

Held  also,  that  the  plaintiff  was  not  estopped  from  raising  the  objection 
to  his  own  valuations. 

Held  further,  that  as  the  decision  of  the  lower  appellate  Court  was  given 
before  the  new  law  came  into  being,  the  provisions  therein  as  to  second  appeal 
were  not  applicable  to  the  present  petition.  And  also  that  a  petition  for  a 
further  appeal  under  the  old  law  could  not  be  altered,  after  the  cooling 
into  force  of  the  new  law,  into  a  revision  mider  section  70  (1)  (6)  of 
the  old  law. 

100  P.  L.  R.  1904  (2)  cited  and  its  correctness  doubted. 

Further  appeal  from  the   decree    of  Khan   Bahadur  Manlvi  Inam 
Alt,  Divisional  Judge,  JJieltim,  dated  the  Qth  May  1911. 

Nanak  Chand,  for  appellant. 

Gobind  Das,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

\^th  Mail  1914.  Johnstone,  J. — Mr.  Gobind   Das   has   raised  a  preliminar}' 

objection  that  no  appeal  lies,  and  upon  a  consideration  of  the 
point  we  find  that  the  objection  is  well  founded.  In  their 
plaint  the  plaintiffs  valued  their  suit  thus  : — 

Rs.  A.  P. 

(1)  The  land  at  30  times  land  revenue       130     5     0 

(2)  House         ...  ...  ...     450    0    0 

(H)  Injunction...  ...  ...     500     0     0 


Total         ...  ),080     5     0 


This  is  a  "  further  appeal  "  under  the  Punjab  Courts  Act 
as  it  stood  before  its  recent  amendment ;  and  it  is  clear  that 
a  further  appeal  is  competent  if  the  above  valuation  is  correct ; 
liut  Mr  Gobind  Das   points  out   that  it  is   not  correct.     On   the 


(1)  23  P.  L.  R.  1914  =  111  P.  R.  1913  (F.B.)  {Barru  v.  Lachhman). 

(2)  100  P.  L.  R.  1914  {Fateh  Singh  v.  Chetv). 
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injunction  plaintiffs  put,  for  Court-fee  purposes,  a  value  of 
Rs.  1'80  only ;  and  we  are  bound  by  tbe  Full  Bencb  ruling 
23  P.L.B.  ]914  (1)  to  hold  that  this  must  be  the  valuation  also 
for  jui'isdiction.  The  total,  therefore,  falls  below  Rs.  1,000, 
■\vliich  is  the  lower  limit  of  value  for  a  land  suit  in  which  a 
further  appeal  lies,  the  Courts  below  having  concurred  in  their 
conclusions  and  decrees. 

Mr.  Gobind  Das  also  urges  that  the  suit  is  not  entirely  a 
laud  suit  as  the  above  detail  of  valuation  shows  and  he  refers  us 
to  100  P.L.B.  1904  (2)  as  authoHty  for  holding  that  probably  this 
is  in  reality  an  "  unclassed  suit,"  in  connection  with  which  the 
critical  value  is  Rs  2,500  in  cases  in  which  the  lower  appellate 
Court  has  not  varied  or  reversed  the  decree  of  the  first  (Jourt, 
except  as  to  costs.  We  are  not  at  all  sure  that  we  consider 
that  ruling  good  law ;  but  we  need  not  decide  the  point  in 
view  of  our  ojanion  that  no  further  appeal  lies  in  this  Cnse, 
even  if  it  be  taken  as  a  land  suit  pure  and  simple. 

Mr.  Nanak  Chand  suggests  that,  as  plaintiffs  themselves 
assigned  a  value  over  Rs.  1,000,  no  donbt  in  order  tliat,  if 
occasion  arose,  they  might  have  a  second  appeal,  they  should 
not  be  permitted  to  contend  now  that  the  value  was  reallj"^  less. 
But  we  cannot  find  that  plaintiffs  are  estopped  from  raising  the 
point,  which,  after  all,  is  one  that  goes  to  the  root  of  the 
jurisdiction  of  this  Court ;  and  it  is  not  easy  to  see  how  any 
conduct  of  parties  can  confer  upon  us  a  jurisdiction  we  do 
not  possess. 

Then  Mr.  Nanak  Chand  asks  us  to  deal  with  the  case  as  a 
"  Second  appeal  "  under  the  new  law  of  appeal,  or  as  a  revision 
under  section  70  (1)  (6)  of  the  old  law;  but  we  can  do  neither. 
We  can  not  use  the  provisions  of  the  new  law  in  a  case  in 
which  the  decision  of  the  lower  appellate  Court  was  given 
before  the  new  law  came  into  being ;  and  it  has  been  held  more 
than  once  recently  by  Division  Benches  here  that  an  appeal  filed 
as  a  "  further  appeal  "  under  the  old  law  cannot  be  altered  after 
the  coming  into  for.,'e  of  the  new  law,  into  a  revision  under 
section  70  (1)  (6)  of  the  old  law. 

We  have  much  sympathy  with  the  appellant,  but  we  can 
do  nothing  to  help  him.  We  dismiss  his  appeal ;  but,  consi- 
dering that  the  misleading  valuation  was  made  by  respondents, 
we  make  no  order  as  to  costs. 

Appeal  dismissed. 

(1)  23  P.  L.  R.  1914=111  P.R.  1913  (F.B.)  (Banu  v.  Lachhman), 

(2)  100  P.  L.  R.  1904  {Fatek  Singh  v.  Chclu). 
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No.  3. 

Before  Hon.  Mr.  Jitstice  Johnstone  and  Eon.  Mr. 
Justice  Rattigan. 

DIWAN  SHIB  NATH— (Defendant^— APPELLAi'sT, 

Versus 
-ALLIANCE  BANK  OF  SIMLA,  LD.- (Plaintiff) 

AND 

BHAI  KAHAN  SINGH  AND  DIWAN  AMAP.  NATH 
—(Defendakts)— RESPONDENTS. 

Civil  Appeal  No.  269  of  1911. 

Punjab  Courts  Act,  XVIII  of  1884,  section  75  (2)— assignment  of  a  case 
by  District  Judije  to  Additional  District  Judge — Civil  Procedure  Code,  1908, 
order  1,  7-ule  9,  order  2,  rule  1,  and  order  41,  rule  20,  explained— non-joinder 
nfyartics  not  to  defeat  suit- appellate  Court  impleading  a  person  interested  in 
result  oj  appeal  — limitation — Hindu  Law- father  s  debt,  though  lime-barred,  is 
a  just  antecedent  debt — Indian  Registration  Act,  XVI  of  1908 — registration  of 
a  letter  saying  that  the  writer  does  not  intend  to  raise  any  objection  to  an 
assignment  of  property  by  the  trustees  appointed  by  his  father — Indian  Trusts 
Act,  II  of  1882,  section  4  {b)— trust  by  a  Hindu  in  favour  of  two  Europeans 
to  take  over  and  manage  his  entire  estate— validity  of. 

Held,  that  a  transfer  of  a  part  heard  case  by  a  Distdct  Judge  to  an 
Additional  District  Judge  for  disposal  is  a  sufficient  assignment  within  the 
meaning  of  section  75  of  the  Punjab  Courts  Act,  1884. 

I.L.R.  32  Cal.  875,  (1)  dissented  from. 

Held,  thatAvhere  it  was  objected  in  the  lower  Court  that  a  cei-tain  person 
was  a  necessary  party  to  the  suit  and  the  Court  found  that  he  ^vas  not  a 
necessary  party  the  suit  cannot  be  defeated  in  the  appellate  Court,  even  if  it 
holds  that  the  person  was  a  necessary  party—  vide  order  1,  rule  9,  of  the  Code 
of  CiAil  Procedure. 

Held  also,  that  where  under  order  41,  rule  20,  an  appellate  Court  inipleadd 
a  person  interested  in  the  result  of  the  appeal  no  plea  of  bar  by  lapse  of  period 
of  limitation  can  be  entertained. 

13  All  VV.  N.  35  (2;,  12  Cal.  W.  N.  625  (3)  and  /.  L.  R.  31  ]^ad.  442  (4), 
1-eferred  to ;  also  79  P.R.  1914  (5). 

Held  also,  that  apart  from  section  25  (3)  of  the  Contract  Act,  to  a  Hindu 
the  payment  of  his  father's  debt,  though  time-barred,  is  a  pious  duty  and  such 
a  debt  is  a  just  antecedent  debt,  however  old  it  may  be. 

Held  also,  that  a  letter  by  a  son  to  the  trustees  appointed  by  his  father 
to  the  eil'oct  that  he  intends  to  raise  no  objection  to  a  certain  assignuient  by 
them  of  his  father's  property  did  not  require  registration  under  section  17  (c) 
of  the  Registration  Act  of  1908. 


(1)  (1905)  I.L.R.  32  Cal.  875  {Bidya  Moyee  v.  Surja  Kanta). 

(2)  (1893j  13  All.  W.  A'.35  {Umed  Singh  v.  Dalip). 

(3)  (1907)  12  Cal.  W.  .V.  (325  {Ram  Ratan  v.  Jogesh  Chandra) 

(4)  (1908)  I.L.R.   31  Mad.    442   {Subramanian   Chetty  v.  Veerabadran 
Chetlij). 

{5}  79  P.R.  1914  {Shahab  Din  v.  Miran  Bakhsh). 
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82  P.  B.  1884  (F.B.)  (1),  12  W.  R.  1G3  (2),  and  48  P.  R.  1905  (3),  distiiv 
guished 

Held  further,  that  a  trust  by  a  Hindi;  in  favour  of  two  Europeans,  by 
which  the  latter  were  to  take  over  all  the  estates,  collect  rents  and  outstandings, 
pay  debts,  bring  and  defend  suits,  raise  loans  and  so  forth,  at  the  same  time 
paying  certain  maintenance  allowances  to  the  author  of  the  trust  and  his  son, 
who,  with  all  the  other  members  of  the  family,  could  live  where  and  how  they 
pleased  without  any  interference  on  the  part  of  the  tnistees,  is  not  void  under 
section  4  (b)  of  the  Indian  Trusts  Act,  1882. 

101  P.R.  1912  (4),  9  Beng.  L.R.  377  (5),  I.L.R.  32  Cal  143  (6),  and  I.L.R. 
5  Bovi.  154  (7),   referred  to. 

First  appeal  from  the  decree  of  Misra  Jaioala  SaJiaz,  Addition- 
al District  Judge,  Gnjranwala,  dated  the  ]Sth  January   1911. 

Beechey  and  Balwant  Rai,  for  appellant. 

Pestonji  Dadabhai,  Herbert,  Ganpat  Rai,  Nanak  Chand  and 
Charan  Das,  for  respondents. 

The  preliminary  order  of  the  Court  was  delivered  by — 

Johnstone,  J. — In  this  case  the  .Alliance  Bank  of  Simla,  24/' /i  April  1914. 
plaintiff,  sued  36  defendants  for  Rs.  2,58,151-10  6  on  a  mortgage 
and  obtained  a  decree  for  that  sum  with  future  interest  against 
certain  defendants.  Against  this  decree  two  appeals  have  beec 
instituted,  No,  269  of  1911  by  defendant  Diwan  Shib  Kath, 
and  No.  495  of  1911  by  plaintiff,  for  execution  of  the  decree 
against  certain  properties  excluded  fi'om  the  decree  in  the 
possession  of  certain  defendants.  These  appeals  are  to  be  heard 
on  ISth  May  on  the  merits,  subject  to  decision  on  a  preliminary 
point  raised  in  appeal  No.  2d9  aforesaid  in  para.  43  of  the 
memorandum  of  appeal,  which  runs  thus  : — "  The  Court  below 
"  had  no  jurisdiction  to  hear  and  decide  this  case  which  was 
*'  not  legally  before  it."  The  point  is  explained  as  follows  on 
the  record  and  by  Mr.  Beechey  on  behalf  of  his  client  Diwan 
Shib  Nath,  aforesaid. 

The  suit  was  instituted  on  7th    February  1905  in  the  Court 
of  the  District   Judge,    Gujranwala.     At  that  time  Lala  Kai^am 


(1)  82  P.R.  1884  (F.B.)  (Malik  Karim  Bakhsh  v.  Muhammad  Bahhsk). 

(2)  (1869)  12  W.R.  163  (Kola  Chand  v.  GopalChandar). 

(3)  48  P.R.  1905  [Gongod  Gir  v.  Sham  Gir). 

(4)  101  P.R.  1912  [Sheikh  Ghulavi  AUv  Ditoan  Shiv  Nath). 

(5)  (1872)  9  Ben^.  L.R.  377  {P.O.)    {Jatindra  Mohan  Tagore  v.  Ganendra 

Mohan  Tagore). 

(6)  (1904)  I.L.R.  32  Cal.  143  (In  reNilmoneij  Ley  Sarkar). 

(7)  (1881)  I.L.R.  5  Bom.  154  {In  re  Kahandas  Narranda.«). 
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Cliand  was  District  Judge,  and  lie  issued  notices  to  defendants 
for  lOtli  March  1905,  and  on  15tli  April  1905  drew  up  prelimi- 
nary issues.  Upon  them  he  demanded  an  amended  plaint  and 
this  was  presented  on  5th  June  1905.  Unavoidable  delays  took 
place,  and  on  3rd  February  1906,  all  the  written  pleas  having 
been  put  in,  Lala  Karam  Chand  fixed  13th  March  for  replication 
and  a  week  later  he  drew  up  issues,  twenty-three  in  number, 
based  on  plaint,  pleas  and  replication.  He  was  then  absent 
for  a  short  time,  his  locum  tenens,  Bhai  Gulab  Singh,  merely 
postponing  the  case.  On  20th  July  1906  the  case  again  came 
before  Lala  Karam  Chand,  who  heard  it  on  various  dates  up  to 
19th  December  1906,  after  which  M.  Jawala  Sahai  became 
District  Judge  and  carried  on  the  proceedings,  taking  a  lot  of 
evidence  and  passing  various  orders  up  to  31st  July  1908, 
Then  Mr.  Strickland  was  District  Judge  and  had  the  case 
before  him  once  (25th  August  1908),  postponing  it  at  once  to 
October  l&th,  1908,  after  which  M.  Jawala  Sahai  again 
became  District  Judge  and  carried  on  the  case  to  27tli  August 
1909.  Then,  until  22nd  December  1909,  Abdul  Hamid  as 
District  Judge  had  charge  of  the  case,  and  after  him  M.  Niaz 
Din  until  4th  May  1910,  though  he  recorded  no  evidence.  Oa 
23rd  June  1910  Mr.  S.  S  Harris,  as  District  Judge,  took  up  the 
case  and  kept  it  till  21st  July  1910,  after  which  Le  ceased  to  be 
District  Judge,  Abdul  Hamid  again  assuming  that  office.  By 
25tli  October  1910  Mr.  Harris  had  again  become  District  Judge 
He  applied  to  Government  that  M.  Jawala  Sahai  should  be 
put  on  special  duty  to  dispose  of  the  case,  and  so,  on  19th 
November  1910,  a  Notification  appeared  in  the  Punjth  Gazette 
appointing  M.  Jawala  S.ihai  Additional  FHstrict  Judi.'e, 
Gujranwala.  On  the  same  day  Mr.  Harris  passed  the  following 
order : — 

"  As  Misra  Jawala  Sahai  has  arrived  and  assumed  charsfe, 
"  I  transfer  this  case  to  his  Court  for  disposal." 

The  case  was  then  argued  before  that  officer  and  disposed 
of  by  him  on  13th  January  1911. 

Mr.  Beechey's  contention  is  based  oq  section  75,  Punjab 
Courts  Act.  M.  Jawala  Sahai's  appointment  as  Additional 
District  Judge  was  made  under  sub-section  (1)  of  that  section 
and  Mr  Beechey  contends  that,  in  view  of  sub-section  (2),  it 
was  necessary  for  Mr.  Harris,  before  transferring  this  case  to 
him,  to  "  assign  "  definite  "  functions  "  to  him,  so  as  to  clothe 
him  with  power  to  hear  such  a  case  as  this.  The  point  is  a 
higlily  technical  one,  and  in  support  of  it  Mr.  Beechey  can  only 


January,  1915.  ]  CIVIL  .TUDGMENTS-No.  3.  1  g 


refer  us  to  I.L.li.  32  Gal.  875  (1905),  a  case  in  which  an  opinion 
favourable  to  Mr.    Beechey's   contention  was  expressed,  but  the 
point  was  not  definitely  decided.     We  do  not  think  that  section 
75  (2),  Courts    Act  can  be   properly   construed  so  as  to  prevent 
a  District    Judge    from    transferring    to    a  subordinate  Court  a 
suit    pending   before    himself.     That  M.  Jawala    Sahai's    Court 
was  subordinate   to    Mr.  Harris's    is  clear    from    section  24  (3), 
Civil  Procedure  Code,    and  section  24    (1)    (a)  allows  full  power 
of  transfer  by  a  Court  of   a  suit   pending   before  it  to  a  subordi- 
nate Court  competent  to  try  it      It  is  true   that  in  the  Calcutta 
ruling  the  opinion  is  expressed    that,  until    a  District  Judge  has 
formally     assigned    to    his     A.dditional      District     Judge    the 
"  function  "  of   trying   a   certain    class  of  cases,  the  latter  Court 
is  not    "  competent  "   to  try  a    case  of   that  class  ;    but  with  all 
due  deference  we  are   not  disposed  to  acquiesce   in   that  opinion. 
We   think    sub-section    (2)    aforesaid    was   intended   merely   to 
inve-st   the    District   Judge    with    power   of    control    over    the 
distribution    of    business,    and    by  no    means  implies    that    the 
Additional    District    Judge    has    no   judicial    powers   until    the 
District  Judge  confers    them   on  him.      The   Additional  District 
Judge   obtains    his    powers    when  he  is    appointed  and  gazetted 
and  we   fail   to   see    vvhere    the   want  of  jurisdiction  comes  in. 
Further,  even  if  to  give  the  Additional    District  Judge  jurisdic- 
tion, there  must  be  an  assignment  of  "function  "  by  the  District 
Judge,  was  not  the  transfer   and  direction    to  try  this  case  such 
an  assignment  ? 

For  these  reasons,  we  overrule  the  objection. 


The  final  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J  — This  is  a  somewhat  complicated  case  with  '&th  .hind  1914, 
a  voluminous  record,  instituted  in  February  1905  and  decided 
by  the  District  Judge,  Gujranwala,  on  13th  January  1911.  The 
pleadings  are  lengthy  and  the  issues,  as  drawn,  numerous,  but 
tliey  have  been  set  out  in  such  detail  in  the  judgment  of  the 
lower  Court  that  it  would  be  mere  waste  of  time  and  paper  to 
repeat  them  here.  That  Court,  in  going  through  all  the  issues 
seriatim,  set  down  the  following  findings  : — 

I. — Bhai  Kahan  Singh,  defendant  (1),  was  properly  im- 
pleaded, though  no  relief  can  be  sought  against  him. 

II. — Defendant  4  was  not  a  member  of  a  joint  undivided 
Hindu  family.  The  successive  wills  of  Diwan  Jowala  Sahai  and 
of  his  widow  Mai  Gujri,   dealing  with  property    acquired  by  the 

(1)  (1905)  I.L.R.  32  Cal.  875  {Bidya  Moyee  v.  Surja  Kanta). 
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foimer,  preclude  the  idea  of  its  being  "  ancestral  "  in  the  hands 
of  Diwan  Lachhman  Das. 

III. — Diwan  Lachhman  Das  did  execute  the  mortgage  in 
suit  and  he  had  full  power  to  do  so. 

IV. —Defendant  4  acquiesced  in  thst  raortg^ige  after  fully 
understanding  it.  He  gave  free  consent  to  its  being  enforced 
and  to  all  the  connected  transictions  between  the  trustees,  the 
Bank  and  defendant  (1). 

V  — Diwan  Lachhman  Das  had  power  to  create  a  trust  and 
did  create  a  trust,  Messrs.  Parker  and  Herbert  remaining 
trustees  until  early  in  1904,  when,  in  consequence  of  defendant 
4's  denunciation  of  the  trust,  they  applied  to  District  Judge, 
Lahore,  for  determination  of  trust  and  release  from  liability 
under  it,  with  the  result  that  defendants  2  and  3  wei'e  appointed 
trustees. 

YI. — The  executi  n  of  the  deed  of  assignment  of  the  mort- 
gage to  the  Bank  was  advantageous  to  defendant  4  and  was 
ratified  by  him  both  at  the  time  and  by  subsequent  conduct. 
He  has  not  pi^oved  that  his  consent  was  procui^ed  through  undue 
influence. 

Yl I.— Defendant  4  in  his  suit  against  defendant  1  regard- 
ing the  mortgage  never  alleged  want  of  consideration,  but  only 
absence  of  "  necessity."  The  amount  of  money  secured  by  this 
mortgage  being  two  lakhs,  it  is  proved  that  it  all  passed.  The 
whole  sum  to  be  raised  was  three  lakhs,  i.  e.,  two  lakhs  by  this 
deed  on  property  in  Biitish  India  and  one  lakh  by  another  deed, 
still  to  be  executed,  on  property  in  Kashmir  State.  The  items 
making  up  the  two  lakhs  are  all  genuine,  viz.,  Rs.  67,700  due  to 
defendant  1  himself;  Rs.  1,02,762-130  due  to  Lala  Tirath  Ram 
and  others  on  jewels  pledged  with  them  ;  Rs.  29,537-3-0  due  to 
various  other  creditors.  Hence  it  is  proved  that  full  considera- 
tion passed. 

YIII. — No  doubt  Diwan  Lachhman  Das  led  an  immoral  life 
and  spent  large  sums  on  immoral  pleasures  ;  but  it  is  not  proved 
that  any  of  the  specific  debts  covered  by  the  mortgage  was  taken 
for,  or  spent  in,  the  pursuit  of  such  pleasures.  Hence  defen- 
dant i  cannot  contest  this  claim  on  the  rules  of  Hindu  Law, 
which  prohibit  the  alienation  of  family  property  for  immoral 
purposes.  To  a  large  extent  the  indebtedness  was  due  to  expen- 
sive litigation 

IX  — Plaintiff  and  defendant  1  did  not  know  the  sums 
borrowed  from  the  latter  and  from  other  creditors  had  been 
taken  for  use  in  immoral  pursuits. 
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X. — Plaintiff  is  entitled  to  the  fall  interest  stipulated  for  iu 
the  mortgage.,  viz.,  15  percent,  per  annum. 

XI.  — No  doubt  the  original  intention  was  that  three  lakhs 
in  all  should  pass  and  that  defendant  1  should  pay  off  Cooper's 
half  lakh,  and  D.  Amar  Nath,  defendant  5's  Rs.  30,000,  as  well 
as  the  items  mentioiied  above;  but  the  mortgage  for  two  lakhs 
was  a  self-contained  transaction,  fully  understood,  entered  into 
and  ratified,  and  for  one  reason  or  another  the  lakh  mortgage 
never  came  off  Lachhman  Das  expressly  agreed  fo  the 
appropriation  of  items  to  the  two  lakh  mortgage.  D.  Amar 
Nath's  claim  could  not  be  paid  off  at  that  time,  as  the  two- 
years'  termoi  lis  mortgage  was  still  unexpired  ;  and  Rs.  1'2,000 
of  Cooper's  claim  was  paid  out  of  the  item  Rs  29,537.  Hence, 
the  mortgage  was  complete. 

XII.  —Defendant  1  never  waived  any  of  his  rights  under 
the  mortgage. 

XII [  — The  assignment  to  plaintiff  was  made  in  good  faith 
and  is  not  tainted  with  fi'aud.  Plaintiff  under  it  can  claim 
all  defendant  I's  rights  and  not  only  what  he  paid  for  those 
lights. 

XIV.— Tlie  plaintiff  Bank  rightly  took  the  Rs  60,000  re- 
covered on  Lachhman  Das's  life-policy  and  credited  it  against  the 
advances  made  to  the  ti  ustees  prior  to  the  assignment. 

XV  and  XVI. — Defendant  5  has  ^  share  in  properties  3,  4, 
6  and  7,  schedule  I.  B  ,  and  the  mortgage  does  not  bind  that 
share. 

XVII. — The  mortgage  cannot  affect  defendant  5's  shares  iu 
properties  12  and  21,  schedule  L  A. 

XVIII  and  XIX — Nor  his  share  in  pi'operty  13  {Jayir). 

XX  to  XXII. — Lachhman  Das  under  the  morto'acce  deed 
had  full  power  to  seZZ  any  part  of  the  mortgaged  property,  but 
was  to  pay  over  |  of  the  price  received  to  defendant  I  against 
the  mortgage-debt  Hence  all  the  al'enations  by  way  of  sale 
made  by  Lachhman  Das  after  the  mortgage  are  valid  sales, 
und  at  e  unaffected  by  the  mortgage. 

XXIV  to  XX  V II  — Lachhrnan  Das  himself  sold  the  je">Vels 
to  I).  Amar  Nath,  defendant  5.  Those  jewels  are  not  "  ances- 
tral "  property,  and  Lachhman  Das  had  full  power  over  them. 
Hence  defendant  4  can  raise  no  objection  on  this  account. 

XXIIL— Plaintiff  is  entitled  to  a  decree  for  Rs.  2,58,151-10-0 
— the  amount  due  on  the  footing  of  the  mortgage — and 
defendants  2,  3  and  4  shall  pay  plaintiff's  full  costs  and  also 
interest   on  the   decretal   amount  at  7   per  cent,    per  annum,  to 
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date  of  decree  and  thence  to  date  of  payment.  The  sum  deci^eed 
shall  be  recovered  px-imarily  from  the  mortgaged  propert)'^, 
omitting  the  properties  alluded  to  in  findings  XX  to  XXII 
above  and  in  para.  10  of  the  amended  plaint,  and  next  from  the 
general  estate  of  Lachhman  Das  reaching  iheir  hands.  Defen- 
dants 10  to  10  B.,  11  to  13,  14,  18, 19  to  IP  F.,  20  and  25  to  27 
shall  be  liable  only  to  the  extent  of  the  mortgaged  property  in 
their  hands  and  shall  not  be  liable  for  costs. 

Against  the  decree  drawn  upon  these  lines  both  the  plain- 
tiff Bank  and  defendant  4  have  appealed,  the  latter  asking  for 
dismissal  of  the  plaintiff's  suit  and  the  former  complaining  of 
the  exclusion  of  defendants  7  to  9,  28,  30,  31  and  37  to  39  from 
liability  under  the  decree — findings  XX  to  XXI [  above.  The 
present  judgment  is  concerned  only  with  defendant  4's  appeal. 
In  gi'ound  43  of  that  appeal  Mr.  Becchey  contended  that  the 
Court  below  had  no  jurisdiction  to  hear  the  suit,  a  contention 
which  we  have  disposed  of  against  him  in  our  order  of  24th 
Apinl  1914  (1),  which  should  be  read  as  part  of  this  judgment. 

It  should  be  noted  here  too  that,  apart  from  his  findings  on 
the  regular  issues,  the  District  Judge  decide^  an  important 
preliminaiy  point  raised  before  his  predecessor  but  not  included 
in  the  issues  and  not  previously  decided,  viz.,  whether  Dhanpat 
Rai,  son  of  defendant  4,  was  a  necessary  paity  to  the  suit  as 
being  a  member  of  the  same  joint  Hindu  family.  The  finding 
was  that  he  was  not  a  necessary  party.  This  objection  as  to 
non-joinder  was  taken  moi^e  than  ouce  in  the  Court  below  and 
seems  to  have  been  taken  at  the  earliest  opportunity,  e.  g., 
see  page  7,  paper-book,  Part  II,  line  24,  but  was  stoutly 
resisted  by  the  plaintiff,  sec  page  11,  line  4.  The  point  is 
strongly  urged  before  us  and  is  to  be  found  embodied  in  para-  41 
of  the  memorandum  of  appeal.  The  question  involved  is  two- 
fold— Is  Dhanpat  Rai  a  person  who  should  have  been  made  a 
defendant  ?     If  so,  what  is  the  effect  of  not  impleading  him  ? 

The  first  branch  of  the  question  depends  for  its  answer  on 
the  examination  of  some  of  the  most  important  and  most  difficult 
questions  in  the  ca>;e  — e.  (/.,  the  authenticity,  validity  and 
practical  efEectiveness  of  the  will  of  the  late  D.  Jawala  Sahai, 
whether  the  family  remained  a  joint  undivided  family  or  not, 
whether  the  trust  had  ceased  to  exist  at  date  of  institution  of 
suit,  and  so  forth — and  we  think  it  best  to  deal  only  with  the 
second  branch  here.  No  decision  we  could  come  to  on  the 
points  to  be  decided  in  the  first  branch  would  be  binding  on 
Dhanpat  Rai,    and   we   therefore   see   no   advantage  in  dealing 


(I)  Printed  on  page  11  mtpra. 
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with  that  branch  at  all  at  this  stage  of  the  case,  for  we  are  of 
opinion  that,  for  the  purposes  of  this  case,  a  decision  on  tlie 
second  branch  will  suflBce.  If  the  plaintiff  Bank  hereafter  finds 
itself  opposed  by  Dhanpat  Rai,  it  has  only  itself  to  blame, 
for  it  might  have  avoided  sucli  a  possibility  by  impleading 
him  here. 

The  matter  stands  to  be  decided  on  the  Civil  Procedure 
Code,  Order  1,  rule  9  and  Order  2,  rule  1.  The  latter  Order  is 
concerned  with  "  Frame  of  suit "  and  from  the  several  rules 
in  it  one  gathers  that  rule  1  has  reference  mainly,  Jif  not  exclu- 
sively, to  correct  joinder  of  causes  of  action,  adequate  inclusion 
of  reliefs  claimed  and  so  forth,  rather  than  to  joinder  of  parties  ; 
and  even  violation  of  such  a  rule  as  Order  II,  rule  2,  after  all 
does  not  involve  dismissal  of  suit  but  merely  this  that  omitted 
claims  shall  not  be  sued  for  separately.  Order  1 ,  rule  9  lays  it 
down  that  DO  suit  shall  be  defeated  by  reason  of  the  misjoinder 
or  non-joinder  of  parties  and  that  the  Court  may  in  every  suit 
deal  with  the  matter  in  controversy  so  far  as  regardsthe  rights 
and  interests  of  the  parties  actually  beFoie  it.  The  Court 
below  ruled  that  Dhanpat  Rai  was  not  a  necessary  party  and  so 
proceeded  with  the  case  as  it  stood.  The  question  was  one  of 
some  complication  and  difficulty,  and  the  Court  came  to  a 
reasoned  decision  upon  it ;  and  we  do  not  think  we  can,  in  view 
of  Order  1,  rule  9,  allow  the  suit  to  be  defeated,  should  our 
opinion  even  be  that  Dhanpat  Rai  ought  to  have  been  made  a 
defendant.  "We  quite  see,  that  if  the  Court  below  had  found  he 
was  a  necessary  party  and  had  directed  that  he  be  made  one, 
and  plaintiff  had  refused  thereafter  to  implead  him,  that  Court 
would  have  been  bound  to  dismiss  the  suit,  or  to  reject  the 
plaint ;  but  from  this  it  does  not  follow  that  we,  sitting  as  a 
Court  of  appeal,  should  dismiss  the  suit  in  the  event  of  our 
taking  a  different  view  from  that  held  by  (he  Lower  Court  as  to 
the  exact  position  of  Dhanpat  Rai.  We  therefore  hold  that  in 
no  case  should  the  non-impleading  of  Dhanpat  Rai  be  allowed 
to  defeat  this  suit,  though  no  doubt  Dhanpat  Rai  will  not  be 
affected  by  our  findings  on  the  various  issues  raised  in  the  case  ; 
and  we  may,  before  finally  leaving  this  matter,  point  out  that 
the  plaintiff  Bank  would  appear  to  have  had  some  justification 
for  its  action  in  defendant  4's  own  previous  treatment  of  the 
claims  of  Dhanpat  Rai,  and  also  that  thelatter  has  never  asked 
to  be  impleaded,  vide  defendant  4's  suit*  of  3rd  June  1901  *Paper-lioofe,  paiU 
against  the  mortgage  to  defendant  1,  in  which  he  impleaded  '^^^^ 
his  father  and  defendant  1  and  not  Dhanpat  Rai,  though  in  his 
plaint    (para.  3)   he   described    the   family ^['as    a   joint   Hindu 

family  ;  and  defendant    4's  suitt   brought   in  1909  against  the    fPaper-book,  part  !, 

page  205. 
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trustees,  in  which  he   impleaded   only    defendants   2  and  3,  and 

*Paper-boik,  part  I,  left  oat   Dhanpat    Rai  ;    and,    thirdly,  the    application*  of  1904 

^^^^        ■  by  Messi's.  Parker   and    Herbert,    the  original   trustees,  in  the 

contest  over  which  no   objection   was  raised  that  Dhanpat   Rai 

also  had  an  interest. 

It  is  convenient   to    take    up    next  a  preliminary  objection 
by  "Mr.  Nanak  Chand,  on  behalf  of  defendant  5  to  the  effect  that 
*  his  client  is  not  a   necessary   party    to  this    appeal,  that  he  was 

not  impleaded  until  4th  May  1911,  and  that  therefore,  if  he  is 
a  necessary  party,  ho  was  impleaded  too  late  ;  and  that  in  either 
case  his  name  should  now  be  struck  out  and  he  be  allowed  costs. 
We  overrule  this  objection  Mr.  Nanak  Chand  quotes  Order  XLI, 
rule  20, 13  A.W.N.  35  (I),  and  12  G.W.N.  625  (2),  and  I.  L.  B. 
81,  Mad.  442  (3).  Mr.  Beechey  on  the  other  side  contends  that 
defendant  5  is  interested,  though  perhaps  no  relief  is  asked  for 
directly  against  him.     We  have   always    considered   it    settled 

fC/.  C.  A.  1340  of  lawt   that,   when   an   Appellate    Court  does    implead  a   person 
1911  (D.  B.)   shortly   .  .  ^^  .  . 

to  be  published  (4).     interested  in   the   result    of    an  appeal,    a  higher  Court  will  not 

upset  the  order  on   the  score    of   limitation.     The  lower  Appel- 
late Court  may  perhaps  decline  to    add  a  respondent  after  time 
for  that  or  for  any  other   reason  ;  but  if  it   chooses  to  act  under 
Order  XLI,  rule  20  (old  section  559,  Civil  Procedure  Code),  and 
if  it  appears  that  the  person   added  is  a  person   interested,  then 
no  plea  of  bar  by  reason   of  lapse  of  pei-iod   of  limitation  can  be 
heard.    That  defendant  5  is  interested,  we  think  there  can  be  no 
doubt.    Defendant — see  para  39  of  his  memorandum  of  appeal — 
takes  up  the  matter  of  the  sale  of  the  jewels  to  defendant  5,  and 
it  is  idle  to  pretend    that   defendant   5   is    not    interested  there. 
It  might  be  a  serious  matter   for  him  if  this  Couit  were  to  hold 
that   Lachhman    Das    did    not    authorize    the    sale    of    those 
jewels  pnd  that  they  were  still  the   property  of  Lachhman  Das's 
family . 

We  can  now  turn  to  the  serious  problems  of  this  case.  It 
will  make  for  convenience  if  we  begin  by  stating  in  chronologi- 
cal order  the  important  incidents  in  the  history  of  the  litigation 
and  connected  therewith. 

Part  I,  paper-book,  23rd   November    1878— D.    Jawala  Sahai    died.     His    wiU, 

page  19. 

ddted  9th  Baisahh,    Samhat    1920=30th  April    1863,  in    favour 

of  his  wife  Mai  Gujri,    is  disputed  both  as    to    authenticity  and 

validity. 

(1)  (1893)  13  All.  W.N.  35  (Umed  Singh  v.  Dalip). 

(2)  (1907;  12  Cal.  WiV.  625  (Ram  Ratanv.  Jogesh  Chandra). 

(3)  (1908)  /.  L.  R.  31  Mad.  442   {Subramanian  Chetty  v.  Veerabadran 

Chetty). 

(4)  See  79  P.  R.  1914  {Shahab  Din  v,  Miran  Bakhsh). 
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hth  May  1889. — Will  by  Mai    Gujri  in  favour  of  D.  Lachh-      Parti,  paper-book, 
man  Das.     She  died  on  10th  January  1892. 

1890 — 1892. — Litigation  between  Amar  Nath  and  Aiiant  Ram      ^^oi  in  print, 
and  Mai  Gujri  and  Lachhman  Das    ending  in  compromise  of  4th 
Februaiy    1892   and    decree   of   6th    December    1892,  whereby 
property  in  suit  was    divided   between    the  two  branches  of  the 
family,  Lachhman  I  'as  taking  the  lion's  share. 

]  9th  March  1 898  —Mortgage  by  Lachhman  Das  for  Rs.  30,000      Part  I,  page  26. 
to  D.  Amar  Nath,  defendant  5, 

IQth  March  1899. — Bond   executed   by    Lachhman    Das   in      Part  I,  page  34. 
favour  of  defendant  1  for  Rs.  30,683-8-0, 

31s^  May  1899.-  Mortgage  for  two  lakhs  by  Lachhman  Das      Parti,  page  38» 
to  defendant  1 — the  deed  in  suit. 

1st  June  1S99. — Defendant],    at  request  of    Lachhman  Das,      Part  I,  pages  48- 
pays    off   Lain    Tirath  Ram    Khushali    Mai    and    Ganesh   Das, 
Rs.  1,02,76-1- 13  0  by  hundis,  &c.,   gets  receipt  and  recoveis  from 
them  the  pawned  valuables. 

14iA  jM«e  1899. — Defendant  1  pays    Cooper   Rs.   12,00)   on      Parti,  pages  53, 

account  of  Lachhman  Das.  paee    94  •    Part ''ll' 

page   107,    lines  12^ 
et  seq, 
loth  October  1899. — Lachhman  Das  sells   to  defendant  5  for      Part  I,  pages  59- 

Rs.  69,500  the  property  aforetime  in   mortgage  to  the  latter  for 

Rs.  30,000. 

l^th    October    1899 — Confii^ms    above    in    a    message    to      Part  I,  pages  129' 
his  agent. 

ISth  October  1899.— Lachhman  Das    writes    to   defendant  1       ^f^^  J.    Page  63, 
telling  him    that    he    (L.  D  )  has  sold   the  valuables  mentioned  Sahai,  page  146,  first 

above  to  defendant  5  for  one  lakh,  that  defendant  1  should  hand  l^'?®, ''  Schedule  IV— 

_  _        0  letter. 

the  things  over  to  defendant  5  and  take  over  the  lakh,  crediting 
Rs.  87,450  to  the  mortgage  in  suit  and  the  rest  towards  another 
debt  due  by  the  writer  to  defendant  }.. 

Srd  June  19ul. — Defendant  4  sues    defendant  1    and  Lachh- 
man Das  for  declaration  against  the  mortgage  of  two  lakhs.  I  Part  I,  pat^es  151- 

i   154.    '     '^ 
hth  Augiist  1902.  — That  plaint  was  rejected  on    preliminary 

point,  and  appeal  filed  in  Chief  Court. 

21s^  Ju7ie   1901  —Defendant   4    on    behalf    of    self    and    as      Part  I,  page  134. 
guardian  of  Dhanpat  Rai,    executes  and    registers  an  agreement 
in  favour  of   defendants,    ratifying    the    sale   of    15th    October 
1899  to  defendant  5  and   admitting   that    the    debts  due  by  the 
vendor  were  just  and  for  "  necessity." 

10^7i  Marc/i  1903. — Plaintiff  Bank    commences    negotiations      Part  I,  page  74, 
with    "  Sun  Life  "    Office   for   insurance   of    one  lakh  on  life  of 
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Laclibman  Das.   After  Lachhman  Das's  death  the  Bank  recovers 
the  insurance  money  in  1904. 

Part  I,  page  138.  'Z  1st  March  1903. — Lachhman   Das    applies    to    the  District 

Court,  Rawalpindi,  to  be  adjudicated  an  insolvent,  and  at  foot 
of  list  of  creditors  adds  a  note  that  he  does  not  admit 
liability  for  the  mortgage  of  two  lakhs  aforesaid,  it  being 
"  invalid  "  and  "  executed  under  undue  pressure  and  without 
consideration." 

Part  I,  page  162.  21st  March  1903. — Same   day   Lachhman    Das  executes   in 

favour  of  Messi's.  Parker  and  Herbert  au  agreement  appointiug 
them  managers  of  his  estate. 
Part  I  pa"e  154.  ''^Oth  April   1903. — Lachhman   Das   executes  trust-deed  in 

favour  of  same  gentlemen   for  same  purposes ;    registered  13th 
May    1903,  deed   signed  by   Lachhman   Das   and  defendant  4, 
and  registration  witnessed  by  Dhanpat  Rai. 
Part  I,  page    169  10th   May    1903. — The   trustees  engage  inter    alia   to   pay 

naper-book^    a  e    in  (jefg^(jant  4   an   allowance  of   Rs.  300    per   mensem    from  the 
estate,  this  was  paid  and   accepted    without  demur   up  to  death 
of  Lachhman  Das,  end  of  1903. 
Part  I,  pages  172  18^/i  May  1903. — Defendant  4    writes   to  Mr.    Parker,  inci- 

cl  aeq.  and  page  180.     (jentally  recognizing   aforesaid   agreement    and   trust,   further 
letters  to  same  purpose  up  to  22nd  November  1903. 

Part  I,  page  170.  10th  July  1903. — Defendant  4  writes  a  letter  to  the  trustees 

approving  of  a  proposed  transfer  of  defendant  1  's  rights 
to  the  Bank  and  also  of  withdrawal  of  appeal  filed  by 
defendant  4  in  Chief  Court  against  order  of  5th  August  1902 
aforesaid  rejecting  plaint- 
Part  I,  page  17  r.  Same  day. — The  trustees  pay  defendant  4  Rs.  1,500  as  costs 
of  that  appeal  case  and  take  receipt. 

By  lUh  July  1903   the   tmstees   had  borrowed  Rs.  72,000 
from  Bank  and  had  paid  off  debts  p-o  tanto. 
fart  1,  pages  103,  U^^i /nZt/ 1903.— Defendant  4,   through   Mr.    Parker,  with- 

draws said  appeal. 

Parti,  pages  101'  11  th  July  IdVS Same   day,    defendant  1   executes  deed  of 

ussigument  of  his  mortgage  to  Bank  for  1|  lakhs* 
iet  January  1904. — Lachhman  Das  dies. 

Part  I,  page  181.  4^^  January  1904. — Mr.  Beechey,    Advocate,    on   behalf   of 

defendant  4,  writes  to  the  trustees  denouncing  the  trust. 

Not  in  print.  9th  Jamta7-y  IdO-i. — The  tnistees   execute   mortgage  deed  in 

favour  of  Bank. 

Part  I,  pages  203,  i^th  February  1 90 i.— Trustees   apply  to   District  Judge  to 

be  relieved. 
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22nd  Ap-il  1904. — District  Judge  appoints  defendants  2  and 
3  trustees. 

7th  Feh-uary  1905.— Present  suit  filed. 

20th  May  1909. — Defendants  2  and  3    confess    judgment    in       part  I.  page  205. 
defendant  4's  suit   against    them  denouncing  the    tnast  and  sur- 
render the  estate  to  him. 

We  may   also   note    that   the    creditor  Cooper,  who   had  a 
mortgage  claim  of  half   a   lakh   against   D.  Lachhman  Das  and.      Part  II,  page  111, 
as  stated  above,   received    Rs.  12,000  from    defendant  1  on  14th  "'^'^^  u— 1-. 
June  1899,   subsequently   executed  his   decree  and  sold  up  the 
moiiigaged  property. 

The  questions  to  be  discussed  in  this  case  are  very  numerous 
and  the  best  order  in  which  to  take  them  is  a  debatable  point. 
On  the  findings  at  which  we  have  arrived  it  will  be  seen  that 
adjudication  on  some  of  these  questions  is  not  strictly  called  foi-, 
as,  for  instance,  where  we  find  that  obstacles  in  plaintiff's  way 
have  been  removed  by  reason  of  acquiescence  or  ratification  on 
the  part  of  Lachhman  Das  or  defendant  4  ;  but  nevertheless  we 
think  it  is  on  all  gi  ounds  convenient,  seeing  that  the  case  may 
yet  go  en  to  a  higher  tribunal,  that  we  should  discuss  and 
express  opinions  upon  all  the  main  questions  raised,  and  we  will 
begin  with  the  mortgage  of  31st  May  1899  and  all  that  has 
been  said  for  and  against  it. 

Mr.  Beechey's  arguments  against  it  may  be  summarised 
thus  : — 

(^■)  The  mortgage  was  not  executed  by  Lachhman 
Das  with  free  consent,  defendant  1  having  exercised  undue 
influence. 

{ii)  It  was  wholly  invalid  because  Lachhman  Das  had  left 
his  family  and  so  had  lost  all  his  rights. 

(ui)  The  mortgage  was  incomplete  for  want  of  full  cod  si- 
deration  for  the  following  reasons  : — 

(«)  The  contract  was  one  for  3  lakhs  to  be  furnished  by 
defendant  1,  whereas  only  one  mortgage  for  2  lakhs 
was  entered  into,  the  other  projected  mortgage  for 
one  lakh  being  left  unexecuted  through  defendant 
I's  drawing  back. 
(6)  It  was  an  essential  part  of  the  contract  that  the 
properties  mortgaged  to  defendant  6  for  Rs.  30,00 J 
and  to  Cooper  for  Rs.  50,000  should  be  saved, 
whereas,  in  consequence  of  defendant  I's  default 
and  his  manner  of  appi'opriation  of  items  of  debt 
against   the  two   lakhs,   both  properties  were  lost, 
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Part  I,  page  34,  line 
1 2,  and  page  81,credit 
item  Rs.  30,683-8-0. 


one  by  auction  sale  under  a  decree  and  the 
other  by  private  sale  rendered  necessary  by  Lachh- 
man  Das's  necessities. 

(c)  Defendant  1  had  no  right  to  set  his  own  claim  of 
Rs.  67,700  against  the  two  lakhs,  but  should  have 
set  Cooper's  or  defendant  5's  claim  or  both  against 
that  sum. 

(fZ)       One    item     (Rs.      10,66;-?)  included     in      the    said 

Rs.  67,70u  shonld   not   be  theie,    consisting   as    it 

does  of   an   unproved    and  time-bai'red    debt   of  D. 
•Tawala  Sahai's. 


{iv)  D.  Lachhman  Das  was,  during  all  the  years  when 
his  debts  were  accumulating,  living  an  immoral  life,  wasting 
his  fine  estate  in  debauchery  and  extravagance,  and,  though  it 
is  impossible  specifically  to  connect  any  item  of  debt  with  any 
one  definite  act  of  immorality  or  extravagance,  the  inference  is 
fair  that  the  indebtedness  was  the  result  of  such  acts,  and  that 
defendant  1  was  well  aware  of  this.  A  heavy  onus  rests  on 
plaintiff  and  defendant  1  to  prove  that  the  debts  were  incurred 
for  legitimate  family  purposes. 

Vide  oral  evidence  D.  Jawala  Sahai  had  two    wives,  one    Mai  Grujri,  mother  of 

.  par  leb  La^g^ji^j^aj^  Das,  and   the  other    mother   of  Kirpa  Ram,  who  left 

passivi.  '  ^  ' 

two  sons,  defendant  5  and  D.  Anant  Ram,  Jawala  Sahai  had 
held  high  office  in  Kashmir  and  died  a  very  rich  man.  Lachh- 
man Das  after  his  father's  death  was  in  possession  of  a  fine 
estate  :  we  need  not  go  into  details,  it  is  enough  to  say  that  his 
income  has  been  variously  estimated  at  Rs.  40,000  to  a  lakh 
or  more  a  year  ;  and  it  is  fairly  clear  that  he  could  draw  freely 
on  his  mother,  who  had  been  left  by  his  father  in  possession  of 
a  very  large  amount  of  moveable  property.  [On  her  death 
Lachhman  Das  is  said  to  have  gone  to  her  house  at  Eminabad 
and  to  have  cariied  off  '^5  lakhs  worth  of  valuable  property]. 
When  expelled  from  Kashmir  he  seems  to  have  plunged  into  a 
Defendant  I's  evi-  vortex  of  insensate  debauchery  and  riotous  living  ;  and,  though 
1  P^^ottom  •  b^  W^  "^  doubt  he  spent  much  in  litigation  and  had  to  pay  up  some 
14,  page  207,  line  30  Rs.  55,000  to  defendant  5  as  the  result  of  litigation,  he  got  a 
full  quid  p)'o  quo  for  that  sum  in  valuable  estate  ;  and  we  think 
it  is  impossible  to  avoid  the  conclusion  that  the  debts  incurred 
up  to  31st  May  1899  were  on  the  whole  incurred  for  immoral 
purposes  and  by  way  of  wanton  extravagance  and  waste.  We 
do  not  think  that  in  circumstances  such  as  these  it  is  reasonable 
to  call  upon  defendant  -i  to  prove  that  this  and  that  item  of 
debt  was  incurred  for  use  on  this  or   that  piece  of  immorality  or 


to  end. 
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extravagance  ;  and  thus  we  agi-ee  in  the  main  that   Mr.  Beechey's 
argument  (tv)  above,  taken  by  itself,  is  sound. 

But  we   are   unable   to    arrive   at     a   clear   finding     that 
the  execution    of   the   mortgage   deed   was   the  result  of  undue 
influence  exercised  by  defendant  1,  or  that  Lachhman   Das   had 
renounced   his    riglTs   and    so    had    no  power    to  mortgage  the 
estate — arguments  (i)  and  (u).     The  latter  argument   needs   no 
serious  refutation.     Lachhman  Das's    litigation    with   defendant 
Sin    1890 -92  and  Lis    continuous    dealings  with  the    property 
shew  clearly    not  only  that   he  had    no    intention  of  renouncing 
any  rights,  but    also   that  he  was    inclined    to    claim    rights    in 
it   superior   to   those  he  would    concede  to   the  other   branch, 
and    that    he    considered    himself  jastified  in  ignoring  his  son 
defendant   i.     As    to    argument   (^),    no   doubt    the    mortgagor 
was    heavily    in    debt,    and    a   person   in    such    a  position    has 
to  agree   to  terms    an    unindebted  person    would   refuse    to  re- 
cognize ;  but     in     the     mortgag<'-deed  •  we    can    find   no    such 
onerous    conditions    as   to   arouse   suspicion.     Indeed,    in    some 
respects,    e.  g.,   the     arrangement     for  redemption   of  valuable 
jewels  from    the    Tirath    Ram    firm,     the     contract     was     dis- 
tinctly advantageous   to    the   mortgagor  ;     and    the     rate     of 
interest   (15   per    cent,   per   annum)    was   in   all   the    circum- 
stances moderate.     We   shall   presently    see  that  in  the  matter 
of   appropriation    of   items   of   debt   against  these   two     lakhs 
Lachhman   Das  agreed  to  an   arrangement   which,    in   view  of 
the    subsequent   break-down    of   the   negotiations   for  the  other 
mortgage    for   one   lakh    on   the     Kashmir     property,    turned 
out   unfortunate  ;   but   on    3 1st   May   1899,   and   on   the   facts 
as   they    then  stood,    we   cannot  see    any  proof   of   undue   in- 
fluence as  such. 

There  is  much  to  be  said  for  defendant  4  under  argu- 
ment (m).  It  seems  to  us  fairly  clear,  from  defendant's 
own  admissions  and  from  the  probabilities  of  the  case,  that 
the  mortgagor  was  most  anxious  to  save  the  properties  mort- 
gaged to  Cooper  and  defendant  5  respectively  ;  that  he  would 
not  have  agreed    to     the    appropriations     in   this     mortgage, 

leaving  out  the  said  properties  and 

Part  n,  page  110,  lines  33,  34  ;      the  mortgages  on  them,  unless  he 
page  ill,  line  5  ;   lines  11 — 18.     i     j  p  i-  av,   i.      a  i 

Also  depositions  of  SheiKhMohd.,     ^ad  felt   sure  that   at   some  early 

D.  W.  15,  Part  II,  pages  197  et  seq.     date  defendant  1  would  come  f or- 

RamChand,  D.  W.  11,   pagel76,  .      •,,  .i,       i   i  i,     j; 

line  40  and  page  180,  line  25    to     ward  with  another  lakh  of  rupees 

boitom  ;  D.  W     16.   page  201  ;     to  be  used  to   pay  off  Cooper  and 

D.  AV.  13,  page  2C4,  middle ;  D.  W.  ^  -^  ^ 

14  page  206.  defendant  5  and  to  be  secured  by 

a  mortgage  on   the    Kashmir  pro- 
perty ;  and  th£),t  it  was  defendant  X's  fault   that  this  second 

il 
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mortgage  never  came  off.  If  Laclihman  Das  bad  denounc- 
ed tbe  mortgage  in  suit,  when  defendant  1  refused,  or  virtually 
I'efused  to  carry  out  the  second,  we  think  it  likely  enough 
that  no  Court  of  equity  could,  in  the  absence  of  proof  of 
acquiescence,  have  resisted  a  contention  by  him  based  on 
the  references  in  the  deed  to  three  lakhs  being  required  and 
to  the  urgent  need  of  rescuing  the  Cooper  and  defendant  5 
properties,  that  the  whole  affair  was  really  intended  ..to  be 
one  contract  and  that  the  backing  out  of  defendant  1  from  his 
engagement  as  to  the  second  hnlf  of  it  rendered  the  first 
half  of  no  effect.  We  may  note  here  that  the  District  Judge  is 
wrong  when  he  says — page  287,  line  40,  Part  II — that  D. 
Amar  Nath's  mortgage  could  not  have  been  redeemed  at 
once.  Perusal  of  condition  4,  Part  I,  page  26,  makes  this 
clear  enough. 

Thus,  we  agree  with  Mr.  Beechey  in  his  alignment  {iii) 
(a),  standing  alone  ;  but  we  are  unable  to  agree  as  to  clauses 
(6)  to  (d)  of  the  same  argument.  "We  have  already — see  our 
version  above  of  finding  VII  of  the  learned  District  Judge — 
stated  the  manner  in  which  defendant  1  made  up  the  two 
lakhs  due  to  him  on  this  mortgage.  In  the  deed  itself  there 
are  indications  that  it  was,  at  time  of  drafting,  in  contempla- 
tion that  the  two  lakhs  should  be  made  up  of  the  debts  due 
Part  I.  page  42,  first  6  lines  ;  to  Tirath  Ram,  (defendant  5  and 
page4,  lines  2 1 -23,  page  45,  last  Cooper;  but  this  intention  is  not 
para,    page  2/,   lines  21  to  end.  '^       ' 

Also  see  defendant  I's  version,      directly  stated,  and  ^  at     time    of 
Part  II,  page  113,  line  20.  registration,     when    according    to 

rule  the  registei-ing  officer  always  questions  the  vendor  or 
mortgagor  about  consideration,  Lachhman  Das  said  plainly 
that  he  wished  defendant  1  to  have  credit  for  his  Rs.  67,700 
and  to  pay  Tirath  Ram's  claim  and  to  use  the  rest  of  the 
two  lakhs  for  payment  of  other  debts.  The  rest  was  under 
Rs.  30,000,  and  thus  the  satisfying  of  the  claims  of  Cooper 
and  defendant  5  was  impossible.  Defendant  5's  claim  might, 
no  doubt,  have  been  paid  off  in  bulk,  leaving  only  a  few 
hundreds  due  ;  but  on  the  whole,  considering  the  aforesaid  de- 
claration by  the  mortgagor  at  registration  and  his  subsequent 
conduct,  to  be  noticed  later,  we  think  no  objection  can  be  pro- 
perly based  upon  the  aforesaid  appi'opriation  of  items  against 
the  two  lakhs. 

As  to  clause  (d)  of  the  argument  (in),  Lachhman  Das  was 
a  man  of  affairs,  and  we  cannot  imagine  his  assenting  to 
the  inclusion  of  a  large  sum  which  was  not  incurred  by  his 
father  and   which  was   fictitious.     It  is  impossible   to   expect 


II 


'I  ... 

Januaey,  1915.]  CIVIL  JUDGMENTS— No.  3.  25 

plaintifE  to  jirove  that  Jawala  Saliai,  who  died  iu  1878,  owed 
that  sum  j  and  as  to  the  contention  based  on  time  bar,  we 
need  only  point  out  that  to  a  Hindu  the  payment  of  his  father's 
debt,  though  time  barred,  is  a  pious  duty,  and  such  a  debt 
is  a  just  antecedent  debt,  however  old  it  may  be.  Also  see 
Indian  Contract  Act,  section  25. 

So  far,  then,  we  have  arrived  at  the  conclusions  that  the 
mortgage  deed  in  suit  is  assailable  ou  the  ground  that  the 
whole  contract  for  three  lakhs  was,  in  consequence  of  defen- 
dant I's  backing  out,  not  carried  out,  and  also  on  the  ground 
that  the  debts  included  iu  the  two  lakhs  were  iucuired  for 
immoral  purposes ;  but  these  conclusions  need  qualifying  by 
the  importation   of  the  following  provisos  : — Provided 

(a)  that  defendant  4  has  any  locus  standi  to  object  to  the 
dealings  of  his  father  with  the  estate  ; 

(/8)  that  Lachhman  Das,  by  his  conduct  did  not  con* 
dune  the  breach  as  to  the  projected  one  lakh  mortgage  and 
the  unfortunate  consequences  of  that  breach  ; 

(y)     a  similar  proviso  as  to  defendant  4  and  Ms  conduct. 

The  first  of  these  questions  opens  up  the  whole  matter  of 
the  wills  of  D.  Jav/ala  Sahai  and  his  widow  Mai  Gujri,  and  of 
their  effect  upon  the  nature  of  the  property  in  suit  ;  and  for 
the  sake  of  lucidity  of  discussion  we  set  down  here  in  their 
natural  order  the  successive  questions  that  arise— 

A.  Is  the  alleged  will  of  D.  Jawala  Sahai  genuine  ? 

B.  He  and  his  descendants   being  presumably  members 

of  a  joint  undivided  Hindu  family,   could  he   make 
a  valid   will  leaving  everything  to  one  widow  ? 

(*.     Was  his  will,  if  it  was  his,  ever  given  effect  to  ? 

D.  By  the  two  wills,  if  recognized,   the  mortgaged  pro- 

perty now  in  question  went  from  Jawala  Sahai  to' 
Mai  Gujri  and   from  her  to  Lachhman   Das.     On 
these    premises  was   the   said    property     "  ances- 
tral "  in  the  hands  of  Lachhman  Das  qua  defen- 
dant 4  ? 

E.  Or  was  it,   though  not   "  ancestral,"   still  qua  defen- 

dant   4,  family    property    iu   which     defendant  4 
was  a  co-parcener  under  Hindu  Law  ? 

h\  Were  Lachhman  Das  and  defendant  4  meinbeis  of  a 
joint  undivided  Hindu  family  at  time  uf  mort- 
gage ? 


f  25  CIVIL  JUDGilENTS— No.  3.  [  Record, 

Section  90,  Indian  The    learned   District   Judo^e     lias    accepted   the    will    as 

rLril!  pa"es  260-  geuuine  as  being  over  30  years  old  and   having  been  produced 

-tJl-  fruni  proper  custody.     He  has    held    also  that   D.    Lachhmau 

Not  in  print.  Das's     confession    of     judgment   in     the    snit   by    Mai    Gujri 

against  him  and  his  cousins  in  1890  based  on  this  will  binds 
defendant  4  ;  that  she  became  complete  owner  under  the  will ; 
that  under  her  will,  which  is  not  now  contested  in  itself  as 
regards  its  authenticity,  D.  Lachhman  Das  acquired  the  pro- 
perty ;  and  that   defendant  4  and  he    did  not    constitute  a  joint 

Part  II,  page  161.  Hindu  family.  Reliance  was  also  placed  on  a  statemeiit  made 
by  defendant  4  in  the  present  case  on  29th  April  1908,  as 
shewing  that  he  admitted  both  the  execution  and  the  validity 
of  D.  Jawala  Sahai's  will.  A  good  deal  of  this  must  be  accept- 
ed as  unquestionably  cotrect.  The  will  of  D.  Jawala  Sahai  was 
probably  genuine  enough,  and,  as  the  property  was  apparently 
acquired  by  him,  we  take  it  that  he  could  do  what  he  liked 
with  it.  But  there  are  strong  indications  that  notwithstanding 
the  litigation  of  1690,  whicli  was  undertaken  by  Mai  Gujri 
only  in  order  to  give  support  to  her  will  executed  in  the  previous 
year,  the  will  of  D.  Jawala  Sahai  was  in  I'eality  a  dead  letter  ; 
for,  though  the  many  landed  propei'ties  held  by  Jawala  Sahai 
at  his   death   were    mutated   half  and   haK  to  Lachhman    Das 

and   his  nephews,    the    will    was 
Defendant  4's  admission,  Part  .  t      i  i 

II,  page  159,  line  14.  P.  W.  11  never  mentioned,  and  when  Lachh- 
RaiuChand,  page  179  (bottom;  ^^n  Das  and  his  nephews  in 
and  180  (top^.  _  ... 

lfc90-92   compromised    their  suit, 

again  the   will  was   not  invoked.    Lachhman  Das   no  doubt  got 
the  lion's  share  on  the  compromise,  but  we  think  it  is  impossible 
to  consider  the   facts  of   that  compromise    and  to   hold  that  the 
\viil   was   recognized.      In  reality   we    think   the   parties    took 
the  case  as   one  of    succession,  Lachhman  Das   being   allowed  a 
larger   shai'e    as    the    most  important  and  powerful  member  of 
the    family.     No    doubt  Mai  Gujri  remained  in  possession  of  a 
very  large  amount   of  moveable  property  lying  in  the  ancestral 
house  at  Eminabad  where  she  was  living;  but  the  whole  matter — 
the  confession  of   judgment,   the   settlement   of   the  shares  of 
Lachhman  Das  and  his  nephew  and  so  forth — was  in  the  nature 
of  a  family   arrangement,  the   essence  of  which   was  that,  not- 
withstanding the   will,  the  property  was    still  family   property 
and  Avas  inhented  from  D.   Jawala  Sahai. 

Mr.  Pestonji  contends  that  the  suit  was  for  35 
lakhs  and  yet  tlxe  then  plaintiffs  (defendant  5  and  Anant 
Ram)  got  comparatively  little,  shewing  that  the  will 
stood    and    Lachhman     Das,     as     an    act    of    gi-ace,     gave 
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them  a  little  ;  but  we  take  a  different  view  as  just  stated. 
And  in  arriving  at  the  above  decision  we  do  not  overlook  Mr. 
Pestonji's  further  arguments  that  Mai  Gujri  did  not  abandon 
her  rights  under  the  will  of  her  husband,  having  sued  within 
12  years  of  his  death,  an  argument  reinforced  by  reference  to 
85  P.  B.  1892  (F.  B.)  (1),  51  P.  R.  1898  (2),  and  30  (3)  and 
43  P.  B.  1901  (4)  J  that  qua  the  ~  extra  share  taken  by  D. 
Lachhman  Das  in  1892  the  property  was  no  longer  ancestral 
or  joint  family  property  ;  that  a  Hindu  son  may  cease  to  be  a 
member  of  a  joint  family  without  losing  his  rights  as  a  separated 
son  (J.  L.  B  3  Bom.  54)  (5)  ;  that  some  of  the  property  came 
from  D.  Hari  Chand,  brother  of  Jawala  Sahai  and  no  ancestor 
of  defendant  4,  and  that  that  property  at  all  events  is  not 
"  ancestral."  None  of  these  arguments  override  our  version  of 
the  real  meaning  of  the  family  ai-rangement  of  1892  ;  and  as 
regards  D.  Hari  Chand  we  need  only  remark  that  this  point 
was  never  pressed  in  the  Lower  Court  and  was  never  put  in 
issue  and  we  cannot  allow  it  to  be  raised  now. 

Upon  objection  taken  by  defendant  4's  counsel  we  ruled 
(on  26th  May  1S14)  that  plaintiff's  counsel  could  not  refer  to 
the  composition  deed  of  1892  because  of  its  non-inclusion  in  the 
printed  paper-book,  but  there  is  sufficient  oral  evidence  and  the 
main  facts  are  not  denied.  Further,  we  have  great  difficulty 
in  seeing  why  defendant  4  and  his  father  were  not  a  joint 
family  at  date  of  mortgage.  They  were,  of  course,  on  bad 
terms,  and  Lachhman  Das  seems  to  have  ignored  defendant  4 
and  to  have  kept  him  at  a  distance  ;  but  this  sort  of  treatment 
cannot  of  itself  disrupt  a  Hindu  family.  Defendant  4  was 
never  separated  off,  was  never  given  his  share  of  the  family 
estate.  Under  Hindu  Law  he  had  from  birth  an  indefeasible 
right  as  a  co-parcener  in  the  family  estate,  and  mere  unfriendli- 
ness on  the  part  of  his  father  cannot  destroy  that  right.  Mr*. 
Pestonji  invokes  article  127,  Limitation  Act,  schedule  1  ;  but 
we  cannot  find  any  de6nite  proof  that  more  than  12  j'ears 
before  the  present  suit  Lachhman  Das  plainly  told  defendo,nt  4 
that  he  intended  to  exclude  him  from  the  estate,  or  indeed  that 
defendant  4  has  been  ever  excluded  in  the  proper  sense  of  the 
word.  He  has  all  along  been  maintained  out  of  the  familj- 
property.  Lastly,  the  statement  of  29th  April  1908  by 
defendant  4  is  too  vague  and  contradictory  to  be  of  any  value. 
Our  conclusion,  then,  as  regards   proviso  (a)  is    that   defendant 

(1)  85  P.  R.  1892   {F.  B.)  (Sain  Dim  v.  Ghulaman). 

(2)  51  P.  R.  1898  (Samar  Singh  v.  Tiloka). 

(3)  30  P.  R.  1901  {Jodha  v.  Dhani  Ram). 

(i)  43  P.  R.  1901  {Baz  Khan  v.  Sultan  Malik). 

(5)  (1878)  I.  L.  R.  3  Bom.  54  (Bal  Krishna  v.  Saritri  B  oi). 
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4,  as  a  member  of  a  joint  Hindu  family,  has  locus  standi  to 
object  to  the  alienations  made  by  his  father  of  this  family 
property,  which  should  probably  be  described  as  "  ancestral  " 
in  the  hands  of  his  father- 

References    given  Tuniing  to  proviso  (/?)  the  important  points  are,  Lachhman 

on  margin  of  chro-  j^^^,^  j^^^^^,  ^f  j^^  j^^^g  lg99  ^^  defendant  1    asking   him  to  pay 
nological    statement  °  r\ 

of  events  above.  off  Tirath   Ram  and  take  the  jewels  ;  his  letter  of  ]  8th  October 

1899  asking  defendant  1  to  hand  over  those  jewels  to  defendant 

5  and  to  credit,  out  of  the  one  lakh   purchase-money,  Rs.  87,450 

to  this  very   mortgage  ;   his   resistance — see   judgment   of  5th 

August  1 902 — when  defendant   4   attacked  the   mortgage  ;  his 

conduct  at  certain  mutations  in   October   1903 — Part   11,    page 

278,  bottom  ;  and   his   quiescence   in   the    matter  at   time   of 

assignment   of   mortgage   to   the   plaintiff  Bank.     On  the  other 

side  we  have  his  denunciation  of  the  mortgage    on   21st    March 

1903  in  his  insolvency  petition.     It  is  also  as  well   to  point   out 

that  on  that  same  day   he    executed    the    management-deed   in 

favour   of  Messrs.    Parker   and   Herbert,    in   which    they    are 

authorized   to   contest   claims  generally  ;   that   on    20th    April 

1903  he  executed   the  trust  deed  in  their  favour  j  and   that   not 

long  afterwards  came  the   negotiations  with  the    plaintiff  Bank, 

engineered  by  his  trustees, /w  transfer  of  defendant  Vs  rights   to 

it.     Reading  between  the  lines   it  is  easy  enough  to    understand 

all   this.      On    the   day    after    the    mortgage   Lachhman    Da.s, 

anxious    to    have  the    jewels   redeemed     and     quite     content, 

writes   to  defendant    I,   no   doubt    expecting  that  the  one  lakli 

mortgage   will   presently   come  off.      Then   having   three  days 

before   effected   what    looks 
*  There  are  some  wild  statements  of     , 
opinion  here  and  there  in  the  record  that     "ke  an    advantageous    sale* 

this  property  was  worth  lakhs  ;  but  we  to  defendant  5  for  Rs.  09,500 
see   no    reason  to  believe   those  state- 
ments.     Prim&  facie     an  advance    of  ot    property   mortgaged   for 
Rs.  39,500  on  a  mortgage  of  Rs.  30,000  j^  qqq  thoagh,  of  course 
evidences  an  advantageous  sale.                            ju,wv/,  o    > 

(Sd.)    D.  C.  JOHNSTONE,  originally     he   wanted  that 

■  property  redeemed,  Lachh- 
man Das  on  18th  October  1899  seems  still  quite  dispo-sed  to 
recognize  the  mortgage  in  suit,  nearly  half  of  which  he  then 
paid  off  ;  and  up  to  Augu.st  1902  he  appears  to  have  been 
Here  see  Parker's  content  to  let  the  mortgage  stand.  Then  for  a  brief  period  in 
evidejue,  page  92,  ]y£3,j.c|^  1903,  prompted  perhaps  by  his  new  advisers,  the 
managers,  he  contemplates  contesting  the  mortgage  ;  but  soon 
comes  to  sec  that  liis  most  judicious  course  is  to  admit  the 
moitgage  and  place  his  affairs  in  the  hands  of  the  Bank  and 
the  tru.stees.  In  our  opinion  the  converse  of  p!Ovi.so  Qi)  is 
fully  made   out;   and    we    must  hold  that  the    mortgagor  fully 
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condoned    all    defaults    and    defects   in  connection  with,  and  in, 
the  mortgage. 

We    have   now    to   consider   the   third  proviso   (y).     Here 
the  principal  events  to  consider  are — 

(^■)  the  agi-eenient  of  21.st  June  1901.  executed  by 
defeiidant  4  for  himself  and  on  behalf  of  Dhanpat 
Rai  ; 

(n)  the  signing  by  defendant  4  and  Dhanpat  Rai  of 
the  deed  of  20th  April  1903  (tru.st-deed)  ; 

(m)  the  acceptance  by  defendant  4  of  the  agreement  of 
10th  May  1903  from  the  trustees  and  his  receiving 
his  monthly  allowance  thereafter  without  demur  ; 

{iv)  defendant  4's  letters  and  receipt  of  ]  8th  May  1903 
and  10th  July  1908  ; 

(v)  his  withdrawal  on  11th  July  1903  of  his  appeal  in 
Chief  Court,  and  the  simultaneous  execution  by 
defendant  1  of  his  assignment  to  the  Bank  ; 

(vi)  his  denunciation  of  the  trust  on  4th  January  1904  ; 

{yii)  his  suit  against  the  new  trustees  defendants  2  and  3. 

A  good  deal  of  capital  has  been  made  ty  Mr.  Beechey  out 
of  the  alleged  weak-mindedness  and  want  of  intellect  of 
defendant  4.  It  is  urged  that  he  was  outwitted  by  the  astute 
lawyers  Parker  and  Herbert  with  whom  he  had  to  do  in  1903 
and  that  his  consent  to  the  various  transactions  of  that  year  was 
not  "  free.''  We  will  come  to  that  presently  ;  but  we  must 
begin  ^dth  the  transaction  of  21st  June  1901,  {i)  above.  It 
has  never  been  hinted,  so  far  as  we  can  see,  that  defetidant  5 
hoodwinked  or  deceived  defendant  4  or  exercised  any  coercion 
or  undue  influence  over  him,  or  that  Messrs.  Parker  and  Herbert 
as  yet  had  any  finger  in  the  pie  ;  and  that  agreement  discloses, 
so  far  as  it  goes,  a  complete  approval  of  defendant  4's  father's 
dealings  up  to  that  time- 
There  are  two  questions  to  be  decided  in  connection 
with  this  matter  of  defendant  4's  mental  condition  and  his 
"  free  consent,"  viz.,  whether  lie  is  really  a  half  witted 
man,  and  whether  on  10th  July  J 903  he  was  given  drink 
by  Mr.  Parker  and  so  induced,  being  intoxicated,  to  assent 
to  things  he  would  not  ordinarily  have  agreed  to.  We  have 
no  hesitation  in  answering  both  questions  in  the  negative. 
We  have  carefully  perused  the  passages  in  the  Lower  Court's 
judgment  pages  272-273,  regarding  defendant  4's  mental  capa- 
city and   we    find   we    cannot  add  much  to  what  it  has  written. 
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No  doubt  Mr.  Harrison  declined  to  make  liim  Lambardar, 
having  a  low  opinion  of  his  ability  ;  but  no  other  incident 
in  his  career  seems  to  suggest  his  being  a  man  incapable 
of  transacting  business  and  understanding  his  own  interests. 
Tlie  learned  District  Judge  had  been  before  him  for  several 
hours  in  the  witness  box  and  was  unable  to  detect  marks 
of  weak- intellect  ;  and  after  considering  all  the  evidence  on 
the  point  we  agree  with  the  Lower  Court.  We  do  not  think 
there  is  any  presumption  that,  in  agreeing  to  this  or  that, 
defendant  4  was  not  in  full  command  of  liis  senses  or  in- 
tellect or  9vas  incapable  of  guarding  his  own  interests.  We 
even  go  so  far  as  to  say  that  considering  the  tangle  into 
which  his  father's  affairs  had  got,  the  engagements  defendant 
4  entered  into,  and  the  assent  he  gave  to  the  arrangements 
between  defendant  1,  the  first  trustees  and  the  Bank,  were 
nets  arguing  a  good  deal  of  prudence  and  common  sense. 

As  to  the  alleged  drunkenness  of  defendant  4  on  10th 
July,  when  he  signed  a  letter  to  the  trustees  approving  of 
the  assignment  of  the  mortgage  to  the  Bank  we  have 
Mr  Parker's  version — Part  I,  page  64,  lines  30 — 42  ;  defendant 
4's  page  156,  lines  30 — 34  ;  and  Ram  Chaud's  page  179,  lines 
20 — 25.  We  have  no  hesitation  in  holding  that  the  sugges- 
tion that  ]\[r,  Parker  made  defendant  4  drunk  in  order 
to  gain  his  consent  to  the  assignment  is  wholly  unproved. 

We  may,  therefore,  take  the  seven  incidents  noted 
above,  (i)  to  \^vit),  as  acts  of  defendant  4,  done  voluntarily  ; 
and  the  conclusion  is  clear  that  he  condoned  all  Lachhman 
Oas  had  done  up  to  21st  June  1901  ;  that  he  approved  of 
the  latter's  entrusting  of  his  affairs  to  Messrs.  Parker  and 
Herbert ;  that  he  withdrew  his  objections  to  the  mortgage 
as  such  ;  and  that  he  approved  of  the  arrangement  arrived 
at  between  defendant  1  and  the  Bank  as  to  that  mortQ-asre. 
Defendant  4  appears  to  us  to  be  fully  estopped  hy  these  acts 
from  denouncing  the  mortgage  or  the  trust  deed  or  the  assign- 
ment. Had  he  not  done^  these  acts,  the  Bank  would  never 
have  paid  1^  lakhs  in  hard-cash  to  defendant  1,  leaving 
an  enemy  like  defendant  4  on  its  flank  ;  and  Mr.  Parker 
expressly  says,  and  we  believe  him,  that  but  for  defendant 
4's  aciiuiescence  he  and  Mr.  Herbert  would  not  have  moved 
a  yard  in  the  matter.  Thus,  defendant  4  made  both 
the  Bank  and  the  first  trustees  think  that  he  (defendant  4) 
recognized  the  mortgage  to  defendant  1,  the  management 
deed  of  21st  March  1903,  the  trust-deed  of  20th  A[>ril  1903 
and    the   assignment   of    1 1th  July    1903,   and  in    this  way  he 
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induced,  them  to  pay  out  large  sums'of  money,  to  undeitake 
heavy  liabilities,  and  so  forth,  himself  gaining  the  benefit 
of  a  steady,  if  not  very  handsome,  maintenance  allowance. 
Section  115,  Indian  Evidence  Act,  fully  applies  to  the  case  ; 
and  it  is  too  late  for  defendant  4  now  to  go  back  upon 
his  repeated  recognition  and  acceptance  of  the  aforesaid  transac- 
tions. The  decision  in  regard  to  proviso  (y)  above  is,  therefore, 
against  defeiidant  4  :  though  ,he  has  locus  dandi,  as  son  of 
Lachhman  Das,  yet,  by  the  expressed  acquiescence  and  consent 
of  Lachhman  Das  and  himself  to  all  he  is  now  conte.sting,  he  is 
debarred  from  pressing  his  contentions. 

A  number  of  minor  and  more  or  less  incidental  points  have 
been  taken  by  Mr.  Beechey,  which  we  have  excluded  from 
the  above  discussion,  because  to  have  introduced  them  each 
in  its  proper  setting  would  have  interfered  with  the  general 
argument  and  perhaps  have  rendered  this  judgment  obscure. 
We  will  now  deal  with  the  most  important  of  these  points 
and  it  will  be  seen  that  our  decisions  upon  them  do  not 
injuriously  affect  the  presentation  of  the  case  already  made. 

First  it  is  urged  that  the  letter  aforesaid  of  10th  July  190-^ 
(Exhibit  C),  in  which  defendant  4  expressed  approval  of  the 
assignment,  required  registration  and  so  is  inadmissible  in 
evidence.  Mr.  Beechey  quotes  section  17  (c),  Registration  Act, 
and  says  the  letter  declares  a  right  in  jjropertj  valued  at  over 
Rs.  100  ;  and  he  quotes  82  P.  R.  1884  (1)  and  12  W.  R.  163  (2). 
Mr.  Pestonji  on  the  other  side  relies  on  48  P.  R.  1905  (.3). 
There  was  a  difference  of  opinion  in  82  P.  R.  1884  (1), 
Plowden  and  Elsmie,  J  J.,  holding  that  a  certain  document 
required  registration  and  Smyth,  J.,  that  it  did  not.  The  case 
turned  upon  the  applicability  of  clause  (6)  of  section  17 
of  the  Act.  Smyth,  J.,  being  of  opinion  that  the  document 
mei-ely  created  a  right  in  plaintiffs  to  obtain  a  further  docu- 
ment, and  the  other  two  Judges  taking  the  view  that  it  went 
fux'ther.  Plowden,  J.,  thought  it  declared  thai  one  party  to  it 
was  jointly  interested  with  the  other  party  in  certain  rights 
in  a  well.  One  lias  only  to  read  the  description  of  the  deed 
in  the  head-note  to  see  how  wide  apart  that  document  is  from 
;  the  one  now  under  consideration.  That  document  distinctly 
declared  that  plaintiffs  were  sharors  in  a  certain  decree  for 
\  rights  in  a  well,  while  exhibit  C.  here  is  a  letter  in 
,  which  defendant   4   intimates   to  Messrs.  Parker   and   Herbert 


(1)  82  P.  R.  1884  (i^.  B.)  {Malik  Karim  Bakhsh  v.  Muhammad  Bakhsli). 

(2)  (-1869)  12  W.  B.  1G3  [Kala  Chand  v.  Gopal  Chander). 

(3)  48  P.  R.  1905  {Gongod  Gir  v.  Shavi  Gir). 
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that  he  intends  to  raise  no  objectious  to  a  certain  transac- 
tion. He  does  not  write  that  he  lias  rights  which  he  is  giving 
up  for  a  consideration  or  otherwise,  or  that  any  other  person  is 
asserting  new  rights,  which  he,  for  consideration  or  otherwise, 
hereby  expressly  recognizes,  or  that  he  is  conferring  any  rights 
or  privileges-  He  had  already  assented  to  the  trust  deed,  and  by 
implication,  to  the  deed  of  management  that  preceded  it,  and,  in 
this  letter  he  merely  satisfies  the  trustees  and  the  Bank  that  he 
approves  of  a  very  important  transaction  entered  into  by  them 
with  defendant  1,  a  transaction  which  was  in  reality  well  within 
their  powers  and  which  apparently  defendant  I  and  the  Bank 
could  have  entered  into  without  the  consent  even  of  Lachhman 
Das.  The  document,  then,  was  simply  a  letter  from  a  person 
who  might  possibly  raise  a  dispute,  however  futile,  later  on, 
unless  he  was  pinned  down  to  express  approval  of  what  was 
being  done. 

It  is  hardly  necessary  to  discuss  the  other  two  rulings 
noted  above.  Tlie  Weekly  Iteporter  case  is  obviously  distin- 
guishable ;  and  the  document  in  48  P.  7?,  1905  (1)  is  so  different 
from  that  which  we  are  considering  that  no  useful  rule  can  be 
deduced  from  it.  In  short  we  find  that  Exhibit  C,  though 
uni'egistered,  is  admissible  in  evidence. 

The  next  point  raised  is  as  to  the  validity  and  legality 
of  the  trust  deed  of  20th  April  J  903.  We  have  seen  that 
defendant  4  assented  to  it,  and  that  but  for  his  assent  the 
trustees  would  not  have  entered  upon  the  arduous  and  res- 
ponsible task  of  management ;  and  probably  this  alone  would 
be  sufiicient  wai'rant  for  brushing  aside  such  contentions  as 
that  Hindu  Law  does  not  recognize  trusts  in  outsiders  for 
management  of  family  affairs,  that  this  is  an  "  illusory  trust  " 
at  bCiSt,  and  so  forth.  But  we  prefer  to  discuss  briefly  the 
arguments  used  by  Mr.  Beechey.  The  first  is  that  a  trust  where- 
by the  whole  business  and  affairs  of  a  Hindu  family  are  made 
over  to  a  trustee  of  alien  i-ace  and  religion  is  opposed  to  all  the 
principles  of  Hindu  Law,  and  so,  under  section  4  (6)  of  the 
Indian  Trusts  Act,  1882,  i^  unlawful.  But  here  there  is  no- 
thing to  show  that  Messrs.  Parker  and  Herbert  were  to  interfere 
with  the  daily  life  of  the  members  of  the  family,  so  far  as  we 
can  see  they  were  to  take  over  all  the  estates,  collect  rents  and 
outstandings,  pay  debts,  bring  and  defend  suits,  raise  loans  and 
so  forth,  at  the  same  time  paying  certain  maintenance  allow- 
ances   to   Lachhman   Das   and   defendant  4,   who,  with  all  the 

(1)  48  P.  R.  1905  {Gongod  Gir  v.  Sham  Gir). 
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other  members  of  the  family,  could  live  where  and  how  they 
pleased  without  any  interference  on  the  part  of  the  trusteef;. 
No  authority  is  quoted  by  Mr.  Beechey,  while  on  the  other  side 
we  need  only  refer  to  lOl  P.  li.  1912  (I)  in  Avhich  this  very  trust 
was  fully  recognized  as  valid  and  binding',  defendant  4''s  own 
counsel  there  expressing  himself  as  unable  to  contend 
that  the  trust  was  void,  and  to  such  rulings  as  9  5.  L.  It.  377  (2) 
(Tagore  case)  ;  7.  L.  li.  32  Cal  143  (3)  and  5  Bom  154  (4). 

The  next  argument  is    that   the  trust    was  an    "   illusory 
trust,"  revocable  at  the  will  of  the  creator  or  his  heir  or   repre- 
sentative after  the  creator's    death  :  cf.  section    78  (c),    Trusts 
Act,  and   pages    48  49,    Hart's    Digest    of    the    Law*  relating 
to  Private  Trusts  and  Trustees  (1909).    We  have  some  difficulty 
in  seeing  wherein  the  force  of    this    contention   lies.     No    doubt 
defendant  4    denounced    the  trust  on  4th  January-  1904  and  it  is 
at  least  arguable  that  under  section  78  (c)  aforesaid  the  District 
Judge   .should,    upon    tlie   application  of  12th  Febrnaiy  1904  by 
^Messrs.  Parker  and  Herbert,  have  deol-ired  the    trusts    revoked, 
but   this    is    not   the    same  as  saying  that  the  trust  was  void  ah 
initio.     It  was  a  valid  trust,    though   perhaps   revocable    by    its 
creator — a   point    on  which  we  need  offer  no  opinion — ^e.,  valid 
in  so  far  that  the  acts  of  the  trustees  were  binding  on  the  creator 
of  the  trust  up  to  revocation  ;  and  it  was  during    the  continuance 
of  the   trust   that    the    assignment,    on    which    the  present  suit 
is  based,  was  engineered   and   carried   through.     It  seems  to  us 
that  the    only    possible    bciringof    Mr.  Beechey's  argument  on 
the  case  is  in  connection   with   the    question  of  the  necessity  or 
otherwise  for  impleading  Dhanpat  Rai.     If  in  law  the  trust  was 
extinct  before  the    present    suit    wa;    brought,  then  it  might  be 
argued  that,  notwithstanding  the    District  Judge's  appointment 
of  fresh  trustees,  the  property    in    suit  was    not  really  vested  in 
them  '.defendants  2  and  3),  but  was  vested    in    defendant    4  and 
his  son   Dhanpat    Rai  ;    but    we    have    already   dealt    with    the 
matter  of  the  impleading  of  Dhanpat    Rai  in  a  way  that  renders 
it  both  unneces.sary  and  undesirable  for  us  to  attempt  to  decide, 
in  his  absence,  the    thorny   questions   that  crop  up  in  regard  to 
him.     It  will    be   seen — page    268  of  paper  book,  Part  II — that 
the  learned  District  Judge  was    under    tlie  impression   that  this 
matter  of  the  legality   of  the  trust   was  not  at  all  referred  to  by 
Mr.  Beechey  in  argument  before  him  and  that  Mr.  Grey  thought 


(1)  101  P.R.  1912  (Sheikh  Ghulnm  Ali  v.  Diwan  Shiv  Nalh). 

(2)  (1872)  9  Beng.  L.  K.  377  (P.  C.)  {Jatindra  Mohan  Tagore  v.  Ganendra 

Mohan  Tagore). 
3)  (1904)  I.L.R.  32  Cal  143  {In  re  Nilmoney  Detj  Sarkai-). 
(4)  (1881)  7.  L.  R.  5  Bom.  154  {In  re  Kahandas  Narrand(t.s). 
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issue  V  unnecessary.  Had  this  been  undoubtedly  so,  we  should 
^)robably  have  declined  to  allow  Mr.  Beechey  to  arg-ue  the 
pointj  here  ;  but  we  have  taken  the  other  course  upon 
jMr.  Beechey's  earnest  assurance  that  the  District  Judge  was 
niishiken.  However,  the  result  is  much  the  same,  for  we  agree 
witl\  the  learned  District  Judge  that  the  trust  was  legal  and 
valid  enough  and  that  things  done  under  it  are  binding  on" tlie 
estate.  We  would  also  like  to  point  out  that,  whether  in  law 
the  ti'ust  was)revoked  on  4th  January  1904  or  not,  the  manner 
of  settlement  in  1909 — see  Part  I,  page  205,  paper-book — 
between  defendant  4  and  defendants  2  and  3  of  the  former's 
suit  seems  to  indicate  that  defendant  4  virtually  withdrew  his 
previous  revocation  and  was  prepai'ed  to  let  it  be  considered 
that  the  trust  subsisted  until  the  date  of  that  compromise. 

"We  have  now  dealt  with  most  of  the  gi'ounds  of  appeal. 
Nos.  9,  38,  42  and  44  were  not  pressed  ;  and,  so  far  as  we  can  see 
the  only  questions  still  requiring  discussion  are  these : — 

Meaning,  intention  and  effect  of  the  transactions  of  10th 
and  1  Ith  July  1903,  taken  as  having  been  entei'ed  into  and 
carried  through  in  good  faith  and  by  free  consent  of  parties — 
vide  grounds  of  appeal  Nos.  8,  10,  11,  12,  35 ; 

Whether  rate  of  interest  char-ged  by  Bank  is  excessive, 
grounds  32  and  40  ; 

Whether  life-policy  money  should  not  have  been  credited 
to  this  mortgage-debt  rather  than  to  the  account  against  the 
trustees,  ground  37. 

It  is  convenient  to  clear  the  ground  by  taking  the  second 
and  third  questions  fir.st.  The  rate  of  interest  is  ISptrcent. 
per  annum  compound,  with  yearly  lests.  Considering  all  the 
circumstances  we  do  not  look  upon  this  as  exorbitant,  and  we 
are  unable  to  see  in  this  ratts  of  interest  any  foundation  for  the 
idea  that  Lachhman  Das  was  deceived  or  his  will  dominated 
or  that  he  was  taken  undue  advantage  of  or  was  coerced.  The 
rate  was  plainly  stated  in  condition  I  of  the  deed — see  Part  I. 
page  43  bottom — and,  if  the  Bank  is  entitled  to  stand  in  the 
shoes  of  defendant  1,  it  is  fully  entitled  to  interest  at  this  rate. 
We  may  note  here  that,  apart  from  the  matter  of  the  life- policy 
money,  there  is  no  question  that  ■on;the  footing  of  the  mortgage 
the  sum  claimed  by  the  Bank  is  correctly  calculated. 

That  the  Bank  was^jnstified  in  its  manner  of  dealing  with 
the  life-policy  money,  seems  to  us  clear  enough.  Since  1901 
Mr.  Parker  has  been  the  standing  legal  adviser  of  the  plaintiff 
Bank  -see  line  5,  page  68,  Part  II;  and  though  he  seems  to  have 
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had  a  casual  acquaintance  with  D.  Lachhman  Das  earlier,  he 
first  came  into  business  relations  with  him  early  in  1903,  when 
the  Diwan,  having  been  threatened  with  arrest  under  a  warrant 
taken  out  by  a  creditor  named  Gopal  Das,  ca-ne  in  distress  to 
Mr.  Parker,  entreated  his  help  and  actually  persuaded  that 
gentleman  to  pay  some  Rs.  8,000  to  that  creditor  on  his  behalf, 
see  page  69,  Part  II.  At  that  time  the  Diwan  discussed  his 
alTairs  with  Mr.  Parker  and  arrangements  were  made  for  the 
deed  of  management  of  2 1st  March  1903.  Knowing  that  finan- 
cial help  in  the  shape  of  ready  money  would  be  required, 
Mr.  Parker  had  already  consalted  Ihe  plaintiff  Bank  and 
apparently  the  Bank  on  10th  March  1903  considered  things 
sufficiently  forward  to  warrant  its  moving  the  "  San  Life  " 
Office  to  grant  a  policy  on  the  Diwan's  life — Part  I,  page 
74-.  At  that  time  there  is  no  reason  to  suppose  that  the 
plan  of  taking  over  defendant  ]'s  mortgage  had  even  been 
mooted,  and  the  i-easonable  inference  is  that  Mr.  Paiker 
told  the  Bank  that  cash  advances  would  be  required 
from  time  to  time  to  finance  the  estate  should  he  and 
Mr.  Herbert  become  Managers  or  Trustees.  On  this  the  Bank 
would  ask  what  security  would  be  offered  for  repayment  of  such 
advances  ;  and  as  yet  Mr.  Parker's  knowledge  of  the  resources 
of  the  estate  and  of  its  burdens  would  be  insufficient  to  allow 
of  his  assuring  the  Bank  that  it  might  safely  trust  to  recovering 
its  money  along  with  other  creditors.  The  obvious  remedy  was 
that  the  Diwan's  life  should  be  insured,  and  this  was  done. 

These  facts  and  circumstances  afford  no  warrant  for 
Mr.  Beechey's  contention  that  the  policy  money  should  be 
credited  against  the  mortgage-debt  now  in  suit.  The  policy 
Avas  taken  out  to  secure  repayment  of  advances  to  be  made  to 
the  trustees  by  way  of  financing  the  estate.  The  trustees  did 
take  advances,  which  at  date  of  assignment  of  moitgage  already 
amounted  to  some  Rs.  72,000,  and  which  by  9th  January  1904- 
(date  of  mortgage  by  the  trustees  to  the  Bank)  seem  to  have 
risen  io  Rs.  1,37,000.  It  seems  to  follow  that  the  natiiial  and 
legitimate  use  to  be  made  by  the  Bank  of  the  policy-money 
was  to  set  it  against  these  advances.  The  policy  itself  has  not 
been  produced  and  is,  of  course,  no  longer  in  possession 
of  the  Bank ;  but  the  necessary  particulars  can  readily  be 
gathered  from  Exhibits  P.  YV^.  35,  P.  W.  36  and  P.  W.  37— 
Part  I,  pages  74  and  107.  The  last  exhibit  suffices  to  explain 
why,  though  the  insurance  was  for  a  lakh,  the  Bank  only  receiv- 
ed some  Rs.  60,000. 

The    remaining   problem,    stated   above    as    the    meaning, 
intention  and  effect   of   the   transactions  of  10th  and  11th  July 
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1903,  liikeu  as  liaviug-  been  entered  into  and  carried  through  in 
good  faith  and  by  free  consent  of  parties,  stands  to  be  solved 
niaiuly,  if  not  entirely,  on  the  actual  words  used  in  certain 
documents  wi'itten  and  used  on  those  days.  Defendant  1  him- 
self, when  asked  the  question  in  the  witness  box,  said — "  1  sold 
thereby  all  my  mortgagee  rights,"  page  109,  line  25,  Part  II. 
Mr.  Pai-Uer  seems  to  have  no  doubts  as  to  the  intention  of  the 
parties.  Then  (at  page  176,  Parti)  in  the  aforesaid  P]xhibit  C  , 
defendant  4  said — "I  have  no  objection.  The  Bank  may 
"  secure  the  transfer  of  mortfjaye  of  Bhai  Kahan  Singh  in  its  otvii 
^'favour  on  payment  of  Rs.  1,50,000."  And  in  the  deed  of 
assignment  itself — pages  ll4,  105,  Part  1 — the  following 
phrases  occur — "I  have  got  in  moitgage  .the  propeity  of 
"  D.  Lachhman  Das  The  sum  of  Ks.  2,07,473-9-0  is  duo  to  me 
"  from  the  mortgagor.  ]  have  received  through  the  Allianre 
"  Bank   of    Simla,    Limited,   Lahore,    with    the    consent    of  the 

"  irustees Rs.  1,50,000,  and all  and  singular  my  claims 

"  and  demands   under   the  said  c'eed  have  been  satislied.     1 

"  hereby  assign,  alienate  and  ■make  over  my  all  and  singtdar  rights, 
•'  titles,  claims  and  interests  which  I  had  acquired  by  virtue  of 
"  the  said  deed  of  mortgage,  to  tlie  Alliance  Bank  of  Simla, 
"  Limited,  Lahore,  in  lieu  of  the  same  payment.  The  said 
"  Alliance  Bank  of  Simla,  Limited,  Lahore,  shall  bu  j'nUy 
"  authorized  and  empoioered  to  secure  enforcevient  of  the  mortijage 
'*  deed  aforesaid  and  to  recover  by  means  (f  suit  or  in  other  ivay-i 
"  all  sums  due  noic  or  at   any   subseqtient    time  under   the  u.ortgaye 

"deed I  have    made    over   the    said   deed  of  mortgage  to  the 

"  aforesaid  Bank  to-day."  Then  follows  a  P.  S.,  in  which 
defendant  ]  disclaims  all  liability  for  any  losses  the  Bank  may 
incur  in  connection  with  the  transaction. 

These  passages,  and  especially  those  .underlined  by  us,  seem 
to  indie  ite  a  transfer  to  the  Bank  of  all  the  rights  of  the  mort- 
gagee, defendant  1,  and  not  the  extinguishment  of  the  rtortgage 
and  the  mere  survival  of  a  claim  by  the  Bank  for  the  purchaso- 
money  (lA  lakhs  with  interest  at  7  per  cent  per  annum) 
against,  the  trustees. 

In  lavor.r  of  this  interpretation,  which  seems  rea.sonable 
i!!ul  inevitable  enough  apart  from  authority,  we  may  quote 
l.L.R.  10  Cal.  J  035  {P.  C),  (1)  29  Cal.  154  (P.'')  (at 
pages  iG3— 165),  (2)  ;-;8   F.  B.  I8S4,    (3)  71  P.  B.  1898  (4)  and 


(1)  (188-ij  7.  L.  R.  10  Cal.  10  35  (P.  C.)  (Gokal  Das  v.  Piiran  Mai). 

{2)  (1901)  I.  L.  R.  29  Cal.  154    (163—165)  (P.  C.)  {Di:io  Bundhu  Shaw  v, 

Jogmaija  Du!:i}. 
(3'  38  /'.  R.  1894  {Ghana ya  v.  Pandit  Chhajju  Ram), 
{ij  71  P.  R.  1898  {Devi  Ditta  v.  Pareman), 
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;50  P.  li.  1904  (1)  (to  wl)icli  other  rulings  might  be  added)  ; 
and  against  this  iuterpretatiou  we  have  only  a  few  points  of 
no  great  value  adduced  by  Mr,  Beechey.  He  points  to  sucli 
phrases  as  "  all  said  singular  my  claims  under  the  said  deed 
"  liave  been  satisfied,''  and  argues  that  this  implies  extinction 
of  the  mortgage.  It  seems  to  us  clear  enough  that  tlie  words 
signify  no  more  than  a  declaration  that  he  (the  declarant)  has 
no  rights  left,  while  the  rest  of  tlie  deed  clearly  set  forth 
that  what  were  his  riglits  aforetime  have  become  tlie  Uauk's 
property. 

Then  Mr.  Beechey  tries  to  shew  that,  though  the  assign- 
ment deed  is  ostensibly  a  transaction  between  the  Bank  and 
defendant  >,  in  reality  the  Bank  paid  1^  lakhs  to  defendant  1 
not  on  its  own  nccount  but  as  agent  for  the  trustees,  its  own  share 
in  the  affair  being  thus  merely  a  loan  to  the  trustees  of  li 
lakhs,  which  sum  they  paid  (^ through  the  agency  of  the  Bank) 
to  defendant  1  to  extinguish  his  mortgage.  In  support  of  this 
version  Mr.  Beechey  is  able  to  point  to  three  peculiarities  in 
the  writings,  accounts  and  conduct  of  the  parties — first,  the 
assignrr.ent-deed    says     "  I    have    received  through  the  Alliance 

"  Bank  of  Simla with  the  consent   of   the    trustees 

"  Rs  1,.50,000;"  secondly,  the  I>ank  had  and  still  has  against 
the  trust  an  account  based  on  the  aforesaid  1^  lakhs,  thus 
treating  it  as  a  loan  to  the  trust ;  thirdly,  Messrs.  Prnkerand 
Herbert,  as  trustees  admittedly  appropriated  to  themselves 
Rs  7,500  as  commission  on  this  sum  of  J|  lakhs,  commission 
being  due  5  per  cent.,  "  on  the  amount  of  all  sums  realised, 
"recovered  and  received"  and  "on  all  sums  paid  out  by 
"(hem" — see  trust- deed,  part  I,  page  i5G,  "eighthly,"  and 
parti,  page  164,  management-deed,  paiu.  1 1 — thus  aduiittiug 
by  implication  that  the  payment  of  1  ^  lakhs  to  elefendant  1 
was  a  payment  by  tl.e  trustees.  We  are  not  prepared  to  hold 
that  these  ingenious  arguments  are  sufficient  to  compel  us  to 
throw  over  the  plain  wor/ling  of  the  operative  sentences  in  the 
deed  of  assignment. 

As  regards  commission  Mr  Pustor.ji  concedes  that  pi-obably 
the  trustees  were  not  entitkd  to  it  and  we  are  inclined  tu  agree 
with  him;  but  obviously  the  Bank  cannct  be  prejudiced  by  a 
mistake  like  this  on  the  part  of  the  trustees,  who  possibly 
thought  themselves  entitled  to  commission  not  only  on  sums 
paid  by  themselves,  but  on  all  sums  paid  to  creditors  of  the 
estate  in  pursuaace  of  the  general    policy  of    the    management. 


(1)  30  P.  R.  1904  {Radha  Ram  v.  Rala  Ram). 
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As   to  the    Bank's   account   against   the  trust  based  on  this  1| 

lakhs,    the    maintenance   of     such    an   account    seems   natural 

enough.     It  is  not  kept  because  the  Bank  proposes  to  sue   on   it 

as   well    as    on    the  present  mortgage,  but  in  order  that  it  may 

know  where  it  is  and  consider  its    position    should    the    present 

*Sce  also  page  197,  claim  for  one  reason  or  another  break  down.* 
last  column,  part  I. 

Lastly  we  attach  no  importance  to   the    wording  "  through 

"  the  Alliance  Bank with  the  consent  of  the  trustees  "  :  these 

words  do  not  imply  that  the  Bank  is  agent  for  the  trustees, 
and,  even  if  they  were  capable,  standing  alone,  of  being  so 
interpreted,  we  must  read  them  along  with  the  i^est  of  the  deed. 
Nor  can  we  assent  to  the  proposition  that  the  deed  of  11th  July 
1903,  we  are  discussing,  was  merely  a  shield  against  the  assump- 
tion of  priority  over  the  Bank  of  alienations,  &c.,  earlier  than 
that  date  but  subsequent  to  the  date  of  defendant  I's  mortgage. 
We  can  see  no  i-easou  why  the  Bank  should  have  waived  its 
obvious  right,  so  advanta;^eous  to  itself,  of  simply  keeping  the 
previous  mortgage  alive,  and  have  adopted  an  unusual  and  less 
advantageous  device. 

This  brings  us  to  Mr.  Beechey's  last  argument.  He  asks 
why  should  Lachhman  Das  have  agreed  merely  to  substitute 
the  Bank  as  his  creditor  for  the  much  less  formidable  defendant 
1,  and  contends  that  he  at  least  and  also  defendant  4  must  have 
thought  they  were  gaining  some  substantial  advantage  by  the 
assignment  or  they  would  never  have  agreed  to  it,  the  suggested 
advantage  being  the  immediate  reduction  of  the  debt  from 
Ks.  2,07,000  to  U-  lakhs. 

The  reply  to  this  is  not  ditiicult.  In  the  first  place,  what- 
ever defendant  4  might  do  in  the  way  of  objecting,  Lachhman 
Das  most  probably  was  in  no  position  to  object  to  one  of  his 
creditors  transferring  his  claim  to  a  third  party  :  such  a  trans- 
action does  not  ordinarily  require  the  sanction  of  the  debtor. 
Next,  there  were  in  the  transactions,  now  attacked,  sufficiently 
clear  advantages  to  defendant  4  and  Jiis  father  to  account  for 
their  assent  apart  from  any  idea  that  Rs.  57,00C  was  being 
wiped  off  from  their  debts.  There  was,  first,  the  assumption 
of  control  by  two  experienced  and  upright  British  lawyers ; 
this  would  quiet  impatient  creditors,  enable  the  trustees  to 
finance  the  estate  easily  and  not  improbably  here  and  there 
facilitate  favourable  compromises  of  claims. 

Then,  both  defendant  4  and  his  father  must  have  seen  how 
important  it  was  that  the  latter's  power  further  to  imperil  the 
family  fortunes  should  be  curtailed,  and  they  must  have  known 
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til  at,  unles.s  thej  agreed  in  the  main  to  the  policy  of  the 
trustees  and  the  Bank,  the  latter  would  probably  thi^ow  up  the 
business  and  again  leave  them  to  their  own  resources,  and, 
again,  it  must  be  borne  in  mind  that  the  Bank  has  another 
affoiint  of  Rs.  1  ST/'OO  again.st  the  estate  ;  and  that  accordino' 
to  the  remark  at  pngo  197,  part  I,  paper-book,  in  last  column,  the 
Bank  intends  to  act  thus — to  get  its  decree  for  Rs.  2,58,151-10-6 
in  this  case,  to  execute  this  decree  against  the  mortgaged 
property  as  far  as  may  be,  then  to  compare  the  amount  so 
recovered  with  the  total  due  on  the  1  .i  lakhs  and  Rs.  12,200 
debts,  and,  if  the  former  exceeds  the  latter,  to  credit  the  excess 
against   the  mortsraofe  for  Rs   1,37,000  aforesaid.     On  the  whole 

D  DO  '  ' 

we  think  we  have  made  it  clear  that  there  is  nothing  surprising 
in  the  assent  of  defendant  4  and  his  father  to  the  assignment-, 
even  if  it  did  not  involve  the  immediate  renunciation  of  a 
large  part  of  the  claim  under  defendant  I's  mortgage. 

Thus,  though  we  do  not  in  every  particulaf  agree  with  the 
learned  District  Judge,  our  final  conclusion,  in  so  far  as 
defendant  4's  appeal  is  concerned,  agrees  with  his ;  and  we 
dismiss  this  appeal  with  costs  in  favour  of  all  the  res{)on- 
dents. 

Appeal  dismissed. 


No  4. 

Bi^fore  Holt.  Mr.  Justice  Johnstone  and  Hun.  Mr.  Justice  Battigan. 

ALLIANCE  BANK  OF  SIMLA,  Ltd.— (Pl.untipff)— 

APPELLANTS, 

Versus 

BHAl  KAHAN  SINGH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal;No.  495  of  191!. 

Mortgage  with  condition  that  mortgagor  viay  sell  imrts  of  the  mortgaged 
property  and  that  ^  of  sale  proceeds  shall  be  paid  to  the  mortgagee— whether 
morlgngee  has  any  i-ights  left  in  property  thus  sold — Registration  at  Lahore  of 
deed  affecting  properties  in  more  than  one  district— ivhether  sufficient  notice 
in  other  districts— Indian  Registration  Act,  XIV  of  1908,  sections  C5,  6C. 

One  L.  D.  mortgagedfon  31st  May  1899  certain  properties  to  the  plaintifi 
Bank.    The  mortgage  deed  contained  the^following  condition  : — 

"  If  I  desire  to  sell  a  part  of  the  immoveable  property  mortgaged,  then 
12  annas  per  rupee  shall  be  paid  to  the  mortgagee  out  of  the  sale-money  for 
the  property  thus  sold  and_]\such  payment  shall  be  credited  towards  the 
principal  mortgage  money  and  interest." 

After  the  date  of  the  mortgage  L.  D.  sold  certain  of  the  properties  included 
in  the  mortgage  to  some  of  the  defendants  but  did  not  pay   |   of   the   salo 
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proceeds  to  the  mortgagee  and  the  plaintiff  in  the  present  appeal  claimed 
enforcement  of  their  mortgage  rights  against  the  properties  in  the  liands  of 
Ihc  defendants. 

The  mortgiige-deed  afVecting  properties  in    more    than  one   district   was 
■    registered  at  Lahore. 

Held,  that  the  proper  and  reasonable  construction  of  the  condition  in  the 
mortgage-doed  was  that  nnless  and  until  the  mortgagor  actually  paid  f 
of  the  sale-money  to  the  mortgagee  the  latter's  lien  on  the  property  sold  in 
each  instance  remained  intact,  and  that  it  was  the  duty  of  the  purchasers  to 
have  examined  the  mortgagor's  title  and  position  and  to  have  seen  to  it  that 
~^  of  the  sale-money  reached  the  mortgagee. 

Held  also,  that,  having  regard  to  the  provisions  of  sections  65  and  06  of 
the  Registration  Act  and  the  circumstances  of  the  case,  registration  of  the 
mortgage   deed  at  Lahore  was  sufiicient  notice  to  the  defendants. 

/.  L.  R.  26  Bc7n.  538  (1^,  approved. 

/.  l.  R.  15  Mad.  268  (2),  not  followed. 

2?,  r.  R.  1891  (:;},  referred  to. 

First  appeal  from  the  decree  of  Misra   Jaica'a    Sahat,    AdiiUinnnl 
Didrict  Judge,  Gujranwala,  dated  the  l?>th  January  1911. 

Pestonji  Dadabliai  and  Herbert,  for  appellant. 

G.  C.  Naraiig-,  Muhammad  Din  and  Muhammad  Sharif,   for 
respondents. 

The  judgment  of  the  Court  was  delivered  by— 

9fh  June\9}4<.  Johnstoxe,  J. — This  is   an  appeal  on   behalf  of  the  plaintiff 

Bank  which  is  principal  respondent  in  a  connected  appeal  No. 
2'',9  of  1911  (4)  disposed  of  by  us  to-day.  The  questions  to  be 
decided  in  this  appeal  are  (;^uite  distinct  from  those  dealt  with 
in  the  connected  appeal,  and  we  have  therefore  determined 
to  make  it  the  subject  of  a  separate  judgment  To  understand 
these  questions  it  is  necessary  to  read  pai'as.  8  and  9  of  the 
amended  plaint,  part  II,  page  16,  paper-book ;  the  pleas  of 
defendants  37  to  39  at  pages  42-45  ;  of  defendants  30  and  31 
nt  pige  40  ;  of  defendant  2S  at  page  37  ;  and  of  defendants 
7  to  9  at  pages  28,  29, 

The  total  value  involved  is  Rs-J  27,700,  but  in  the  first 
instance  appellant  affixed  to  his  (appeal  only  Court-fee  to  the 
value  of  Rs.  10.  Objection  was  taken,  and  Mr.  Pestonji  con- 
ceded that  an  ad  valweni  fee  was  necessary  and  undertook  to 
pny  it  and  has  paid  it. 


(1)  (1902)  I.  L.  R.  20  Bom  538  {Dina  v.  Nothu). 

(2)  (189  Ij  /.  L.  R.  15  Mad.  208  (.S7.-«j/  MminlMiiil  v.  Madrat^  Bvilding  Co.) 

(3)  23  P.  R.  1891  ih'cnsmrjh  Da^^  v.  Tliakin- Dan). 
(■1)  Printed  on  page  10  supra. 
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The  learned  District  Judge  has  dealt  with  the  pleaa  of 
these  and  other  defendants  in  disposing  of  issues  20,  21  and  22, 
the  question  being  whether  the  mortgagee  (now  the  plaintiff- 
appellant)  holding  the  mortgage  of  31st  May  1899  could  follow 
the  properties  sold  and  mortgaged  to  these  defendants  arid 
included  in  the  said  mortgage,  or  whether,  under  the  terms  of 
that  mortgage,  the  said  alienations,  all  made  after  31st  May 
1899.  removed  the  said  properties  from  the  grasp  of  tlie  mort- 
gagee. The  District  Judge's  finding,  based  on  the  terms  of  the 
deed  of  31st  May  1899,  was  that  properties  .?o7r7  by  the  mort- 
gagor after  that  date  do  escape  from  the  mortgage  Hen,  but 
not  properties  merely  mortgaged.  We  have  now  to  deal  with 
the  sales  to  the  four  batches  of  defendants  detailed  above. 

Defendants-i-espondents  and  the  learned  District  Judge  rely 
upon  condition  15  of  the  mortgage-deed — Part  1,  page  45, 
which  runs  thus  : — 

"  If  I  desire  to  sell  a  part  of  the  immoveable  property  mort- 
gaged, then  12  annas  per  rupee  shall  be  paid  to  the  mortgagee 
out  of  the  sale-money  for  the  property  thus  sold,  and  such 
paj'-ment  shall  be  credited  towards  the  principal  mortgao'e 
money  and  interest."  It  is  contended  that  this  gives  the  mort- 
gagor full  power  to  sell  at  will,  and  that,  when  a  sale  has  taken 
place,  the  mortgagee  is  only  entitled  to  recover  |  of  th6  sale- 
money  from  the  mortgagor  and  can  no  longer  follow  the  pro- 
perty sold. 

On   the  side  of  the  plaintiff-appellant  the  contention  is  that 
a  reasonable  construction  should  be  put  on  such  a   condition   as 
No.    15,   that   the  District  Judge's  interpretation  would  involve 
this  that  Diwan  Lachhman  Das,  if  he  had  so  pleased,  might  have 
sold  the  lohole  of  the  mortgaged  property  at  once  and  thus    have 
destroyed  the  whole  of  defendant  I's  security,  leaving  defendant 
1  with  his  personal  action  against  Diwan  Lachhman  Das  ;    and 
that  this  is  not  a  condition  to  which  any  sane  man  could  possibly 
have  agreed.     The  reasonable  construction,  Mr.  Pestonji    urges, 
is   that,  unless  and  until  the  mortgagor  actually  paid  the  afore- 
said i  of   sale-money  to   mortgagee,    the    latter's   lien    on    the 
property     sold     in     each   instance   remained   intact,    and  that 
\  it   was    the     duty     of     purchasers     to     have     examined    the 
1  mortgagor's  title  and   position,    to   have   ascertained   the  state 
■  of  affair   and   to    have   seen   to   it    that   |    of  the  sale-money 
'  should     reach     the     mortgagee  ;     and     he    distinguishes    the 
,  case   of   sale  to  defendant  5  of  some  of  the  mortgaged  property, 
which  has  been  found  to  be,  and  admittedly  is,  no  longer  subject 
to  the  mortgage  in  suit,  by  pointing  out  that  defendant  him.self 
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expressly  asseTjfed  to  that  sale  and  to  the  escape  of  that  pro- 
perty from  his  grasp.  These'contentions  Mr.  Pestonji  fortifies 
by  reference  to  Part  T,  page  65,  lines  37,  38,  in  the  sale-deed 
to  the  father  of  defendants  7  to  9,  as  shewing  that  the  vendee 
knew  there  was  a  risk. 

Defendant  28  has  not  appeared  and  this  appeal  is  heard 
ex-parte  against  hira.  For  defendants  37  to  39  Mr.  Gr.  C.  Navang 
appears  and  puts  forward  arguments,  which  may  be  summarised 
thus  : — 

(a)  Defendant  1,  and  the  plaintiff-Bank  are  estopped  by 
conduct  from  following  the  property  in  our  hands. 

Vide  judgment  in  (fc)  The  way  in  which  the   jewels   pledged   to   the   Tirath 

IP  \  )•  ^Qj^  fii-jn  and  sold  to  defendant  5  were  dealt  with  misled  the 
vendees  and  further  shews  there  must  have  been  an  oral  vari- 
ation of  the  contract  as  i^egards  condition  15  aforesaid,  and 
probably  this  variation  extended  also  to  the  immoveable  pro- 
perty sold. 

(c)  Af  most  plaintiff  is  entitled  to  recover  from  each  lot 
of  property  sold  only  |  of  the  purchase  money  of  that  lot,  and 
even  that  should  not  be  recovered  from  the  said  property  until 
the  whole  of  the  rest  of  Lachhman  Das'  estate  is  exhausted. 

(cZ)  The  decree  should  only  be  for  \\  lakhs  with  interest 
and  not  for  a  sum  calculated  on  the  basis  of  the  mortgage  deed. 

This  last  contention  we  have  fully  considered  and  I'ejected 
in  our  judgment  on  the  connected  appeal  and  we  need  not 
refer  to  it  again.  Taking  the  other  points  seriatim  we  ai^e 
referred  by  Mr.  Narang  as  regards  (a)  to  the  fact  that  for  four 
year.-?  persons,  whose  interests  were  hostile  to  those  of  defen- 
dant 1  and  of  the  Bank,  dealt  with  this  land  without  objection, 
though  defendant  1  's  mortgage  was  "  with  possession"}  to  the 
circumstance  that  the  mortgage-deed  was  registered  in  Lahore, 
while  the  property  is  in  Sialkot ;  to  sections  38  and  40  of  the 
Ti'ansfer  of  Property  Act  ;  to  defendant  I's  attitude  as  regards 
the  land  sold  to  defendant  5 — see  Part  II,  page  206,  lines 
24  et  seq  ,  and  page  1]0  last  para. 

As  to  the  i^egistration  of  the  deed  being  effected  in    Lahore 

tlie  force  of  the  argument  is  weakened    when  it  is   remembered 

*  vSee   sections  65  that,  when  a  deed  *  affecting  properties  in  more   than  one    dis- 

Act      '      *^^'*" ''    "     trict  is  registered  in  Lahore,  a  copy    is  sent  for   record    to    each 

district  in  which  any  part  of   the   pi'opertj'   is.     We   take    the 

(1)"  at  page  10  s7/p?-a. 
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view    thai,  in  the  circumstances  of  this    case,    registration    was  _    I .  L.  R.  2C)  Bom. 

sufficient   notice,   and   to   this    we  add  the  remarks  that  Diwan 

Lachhman  Das  was  a  notorious   man,    and  that   most   probably 

the  fact  of  his  dealings  with  defendant  1  was  well  known  to   all 

and  sundry  in  Sialkot.     There   was   sufficient   here  to   put   the 

various  vendees  on  their  guard  and  to  set  them  on  enquiry. 

Indeed,  the  contention  that  Lachhman  Das's  dealings  with 
defendant  5,  and  the  jewel  transaction,  misled  the  vendees, 
seems  to  us  to  contradict  the  other  contention  that  the  vendees 
had  no  notice-  As  to  defendant  I's  alleged  standing  by,  our 
view  is  that  it  was  the  vendee's  duty  to  see  that  he  got  his 
money  and  there  was'no  duty  placed  by  law  on  him  to  rush 
in  and  sue  for  it  at  that  stage.  This  disposes  of  all  the  points 
taken  under  (a)  ;  and  our  views  are  amply  warranted  by  those 
taken  in  23  P.  R.  1S91  {2),  a  case  which  is  not  at  all  unlike 
the  present  one  and  in  wliich,  if  anything,  there  was  more  in 
favour  of  the  subsequent  alienees  than  we  find  here. 

Point  (6)  is  too  conjectural  to  have  any  value. 

Point  (c),  which  is  supported  by  a  reference  to  /.  L.  R.  30, 
Mad.  96  (3)  (last  para,  of  judgment),  does  not  impress  us. 
The  arrangement  arrived  at  there  ^was  by  consent  of  counsel ; 
and  the  proposition  laid  down  by  Mr.  Narang  appears  to  us  to 
be  opposed  to  law  and  common  sense. 

Mr.  Muhammad  Din,  speaking  for  defendants  30  and  31, 
adds  that  Mr.  Grey's  admission,  page  298,  Part  II,  lines  29-32, 
binds  the  plaintiff ;  but  this  is  a  mistake,  clearly  Mr.  Grrey  could 
not  have  intended  to  throw  up  the  sponge  in  the  way  suggested  ; 
he  really  only  intended  to  say  that  w  default  of  anything  better 
the  Court  might  give  a  decree  against  the  other  property,  but 
he  never  waived  the  something  better. 

Speaking  for  defendants  7  to  9  Mr.  Muhammad  Sharif 
ai'gues  that  conditions  6  and  15  of  the  mortgage  deed  shew 
that  the  transaction  was  not  a  mortgage  at  ^all ;  relies  on 
I.  Ij.  iJ.  15  Mad.  268  (4)  as  shewing  that  registration  was  not 
sufficient  notice  ;  and  points  out  that  the  property  sold  to  his 
clients  was  not  included  in  lists  attached  to  the  trust  deed  of 
20th  April  1903,  shewing  that  it  was  no  longer  considered  part 
of  mortgagor's  estate.  The  Madras  ruling  was  considered  in  the 
Bombay  case  noted  in  the  margin  above,  and  we  prefer  the 
view  taken  by  the  Bombay  High  Court. 

(1)  (1902)  I.  L.  R.  26  Bom.  538  {Dina  v.  Nathu). 

(2)  23  P.  R.  1891  {Narsingh  Da^  v.  Thakur  Das). 

(3)  (1906)  I.  L.  R.  30  Mad.  9G  (F.  B.)  {Kesavarayu  v.  Kotta  Kntta'). 

(4)  (1891)  I.  L.  R.  15  Mad.  208  {Shan  Maun  Mull  v.  Madras  Building  Co) 
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Then  we  do  not  agree  that  the  deed  of  31st  May  1899  was 
no  mortgage.  In  our  opinion  it  was  a  mortgage  combined  with 
an  unusaal  incidental  arrangement  under  which  mortgagor  in 
.selling  off  any  parcel  of  the  mortgaged  property  should  be 
entitled  to  retain  j  of  the  purchase-money  for  his  own  purposes 
find  the  exclusion  of  the  property  from  the  trust  is  nothing.  It 
had  ceased  to  bo  mortgagor's  property  ;  but  this  in  itself  does 
not  debar  the  mortgagee  from  following  it  up  in  the  hands  of 
its  new  owner. 

We  are  constrained,  therefore,  to  accept  this  appeal  and  to 
modify  the  decree  of  the  lower  Court  by  laying  it  down  that 
the  properties  in  the  possession  of  defendants  7  to  9,  28,  30  and 
31  and  HI  to  39,  which  are  included  in  the  mortgage  of  3 1st 
May  1899,  shall  be  liable  under  the  decree.  At  the  same  time 
we  think  there  was  perhaps  some  excuse  for  these  defendants 
in  their  opposition  to  the  claim  and  we  therefore  direct  that 
in  this  appeal  the  parties  sha'l  bear  their  own  costs. 

Appeal  accept eih 


« 
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No.  5. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

8cott'Siiiith. 

MUSSAMMAT  ISHAH  DEVI  AND  ANOTHER — 
(Dkfkndants)— APPELLANTS, 

BINDRABAN  AND  OTHERS,— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  265  of  1912. 

Custom — succession- -Sobti  Klialris  of  village  Aliimjark,  district  GujnU  — 
Hindu  law. 

■  Held,  that  among  Hindas  of  high  class  the  initial  prcsimiptioii  is  that  tliey 
are  governed  by  their  personal  la\v. 

Held  also,  that  it  had  been  proved  that  thu  tSobli  Khutris  of  villago 
Alinigarh,  district  Gujrat,  follow  agricultural  custom  in  matters  of  inheritancr 
to  ancestral  property. 

31  P.  R.  1909  (I),  59  P  R.  1908  {2),  and  12  l\  R.  1900  (3),  distinguished. 

11  Indian  cases  406  (4),  56  P.  R.  1909  (5i,  87  P.  R.  1909  [6),  aud  21  /'.  R. 
1896  (7),  referred  to. 

Further  appeal  from  the  decree  of  Bat  Bahadur  Lata  Chani  Lai, 
Additional  Divisional  Judge,  Jheliim  Division,  at  Siulkul, 
dated  the  19th  July  1911. 

Slieo  Naraiu  and  Melir  Cliand,  for  appellants. 

Muhammad  Shaft  and  Santanam,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Si.'/it-Smith,   J. — This     appeal     has    been    admitted    under     'd'litd  Ucc.  1914. 
iectiun    70    (1)   {b)    of    the  unamended  Punjab  Courts  Act  upon 
he    question    whether   the  parties,  who  are  Sobti  Kltalrls  of  tho 
allage    of   Alinigarh    in    the    Gujrat   District,    are  goveined  by 
-heir   personal   law    or   follow  the   custom    of  agi-icultuiists  in 


(1)  31 1>.  R.  1909-(G'«?(/;«t  Rai  v,  Kcsko  Ram). 

(2;  59  P.  R.  190a  (Ladilnuun  Das  v.  Pahlu  Mai). 

C-i)  12  P.  R.  1906  (Alar  !<i7igk  v.  Prcm  Siugli). 

(4)  il911)  11  Indian  Cases, ^iQij  (Bhag  Hingh  v.  Suniw  bmyh;, 

{0}  5(i  P.  R.   1909  [Ded  Ditta  Suigli  v.  Droi>Li). 

(6j  87  P.  R,  1909  {^Dab  v.  Moldu). 

(7)  21  P.  R.  1896  {Ultain  Singk  v.  Jhanda  Singh). 
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mailers  of  inheritance  to  ancestral  property.  A  pedigreo-table 
is  given  in  the  judgment  of  tlie  lower  api)ellate  Court.  The 
property  of  Ram  Satan,  deceased,  is  in  dispute  and  the  question 
is,  A'hether  the  plaintiffs,  who  are  his  nephews,  are  excluded 
from  succession  by  his  daugliter,  ihissamrnat  Ishar  Devi, 
defendant  No.  2.  The  lower  Courts  have  concurrently  found, 
for  reasons  fully  stated  by  them,  that  the  parties  are  governed 
by  custom  and  have  therefore  decreed  the  plaintiffs'  suit,  and 
the  defendants,  Miissavimat  Ishar  Devi,  and  her  mother,  Mtcs- 
saminat  Halram  Devi,  appeal. 

As  the  parties  are  high  class  Hindus,  the  initial  presumption 
of  course  is  that  they  are  governed  by  their  personal  law  and 
the  (mus  was  upon  the  plaintiffs  to  show  that  they  were  governed 
by  custom. 

The  present  village  of  Alimgarh  is  made  up  of  the 
original  village  of  that  name  and  of  seven  other  small  villages, 
all  eight  being  now  known  as  the  pattis  of  the  whole  mauza.  The 
original  village  of  Alimgarh,  which  is  now  represented  by  the 
patti  of  that  name,  was  founded  in  the  time  of  the  Emperor 
Akbar  by  Brahm  Das,  Sobti  Khatri,  and  he  and  his  descendants 
have  continued  in  occupation  thereof  ever  since  without  any 
interruption.  The  lambardar  of  the  patti  is  a  Sohti  Khatri  and 
Sobti  Khatris  own  412  out  of  1,592  ghumaons  of  land  of  the  whole 
village.  Of  this  412  ghtcmaons,  171  are  shown  in  the  revenue 
papers  as  cultivated  by  the  owners,  161  ghumaons  are  cultivated 
by  tenants- at-will  and  79  ghumaons  by  occupancy  tenants. 
It  is  clear  that  the  Alimgarh  -patti  is  really  a  oompact  com- 
munity of  agriculturists  and  has  been  so  for  about  300  years. 

It  is  no  doubt  in  evidence  that  a  few  of  the  Sobti  Khatns  of 
Alimgai-h  supplement  their  incomes  from  agriculture  by  money- 
lending  and  by  service,  but  it  appears  that  the  main  source  of 
their  livelihood  is  agriculture,  and  the  fact  that  a  few  of  them 
supplement  their  incomes  in  other  ways  does  not,  in  the  opinion 
of  the  lower  Courts,  take  them  out  of  the  category  of 
agriculturists. 

Fandit  Sheo  Narain  points  out  that  there  are  some  other 
proprietors  in  the  patti  besides  Khatris.  There  are,  however, 
only  a  few  suth  and  they  ai'e  lecorded  as  Malikan-i-qabza  Avitli- 
out  any  share  in  the  shaviilat  of  the  patti.  This  fact  does 
not,  in  our  opinion,  show  that  the  common  bond  has  been 
broken  by  the  introduction  of  strangers  into  the  patti  ;  nor 
do  we  think  that  the  fact  that  some  of  the  land  is  cultivat- 
ed   by    tenants  is  against   the   theory  that   these  Khatris    con- 
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stitute  an  agricultural  community,   for  the  pi'esence   of  tenants 
is  a  common  feature  in  every  village. 

The  lower  appellate  Court  says  that  the  founders  of  tlie 
original  village  of  Alimgarh  got  it  recorded  as  their  custom 
in  the  Wajih'ul-arz  that  collaterals  excluded  daughters.  Pandit 
Sheo  Narain  points  out, that  the  extract  from  the  Wajih'ul-arz 
which  is  on  the  record  does  not  support  this.  We  think  it 
probable  that  the  lower  appellate  Court  meant  to  refer  to 
the  Rucaj-i-am  of  the  district  in  section  No.  10  of  which  it  is 
stated,  as  regards  Brahmins  and  Khatris,  that  the  daiighter's 
line  succeeds  only  in  case  of  an  adoption  and  otherwise  does  not 
succeed,  in  any  case.  No  instances  are  given  in  the  Biwaj  t-am 
and  therefore  the  entry  is  not  of  itself  of  very  much  value. 

Pandit  Sheo  Narain  next  referred  to  the  instances  cited 
by  the  plaintiffs'  witnesses.  These  are  instances  where  a 
daughter  has  been  excluded  by  collaterals  of  the  deceased  pro- 
prietor and  Pandit  Sheo  Narain  points  out  that  in  a  good 
many  of  them  the  exclusion  is  by  persons  who  are  joint 
with  the  deceased,  and  that  according  to  Hindu  law  even 
such  persons  would  exclude  a  daughter  in  accordance  with  the 
rule  of  survivorship. 

There  is  force  in  this  argument,  but  besides  these  instances 
there  are  others  in  which  daughters  have  been  excluded  by 
persons  who  were  not  joint  with  the  deceased.  One  of  these 
is  that  of  Kashi,  deceased,  whose  daughter_was  excluded  by  his 
collaterals.  This  instance  is  cited  by  Gobind  Sahai,  witnes.'^. 
Ralla  Ram,  witness  of  the  neighbouring  villnge  of  Ranghanwala, 
cites  two  instances  which  are  directly  in  point,  where  daughters 
were  excluded  by  collaterals  who  were  separate  from  the  de- 
ceased. Thei-e  is  also  one  instance  Ifrom  the  pai-ties'  own 
family  where  the  daughter's  son  of  Dittu  -Mai  was  excluded 
from  Dittu  Mai's  property.  \  Thus^there  are  certainly  several  in- 
stances in  support  of  the  parties  .being  governed  by  custom, 
whereas  the  appellants  have  failed]  to  adduce  a"""  single  in- 
stance, either  from  this  or  fr-om  the  other  villages  of  Sohti 
Khotris,\ja  which]  a  daughter  has  succeeded  to"  the  e.Kclusion 
of  collaterals. 

We  shall  now  refer  briefly  to  certain  'authorities  cited  by 
Counsel  for  each  side.  Pandit  Sheo  Narain  [_on  behalf  of  the 
appellants  referred  to  the  following  : — 

84  P.  B.  of  1909  (1).  This  was  a]  case  in  which  parties 
were  Khatris  of  Satgharra  in   the   Montgomery  District   and    it 

(1)    34  P.  R.  1909  {Ganpat  Rai  v.  Kesho  Ravi). 
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was  held  that  the  plaintiffs,  upon  whom  the  onvs  lay,  had  failed 
to  establish  that  in  matteis  of  succession  the  Khatns  of 
Satghaira  were  governed  by  custom  and  not  by  Hindu  law. 
In  cur  opinion  that  case  is  clearlj'  distinguished  fi-om  the 
present  one,  firstly  because  Satgharra  is  really  a  town  and 
secondly  because  it  was  foimd  on  the  evidence  that  none 
of  the  parties  were  in  any  sense  agriculturists.  i 

The  next  case  icferred  to  by  him  was  59  P.  i?.  1908  (I). 
That  was  a  case  of  Brahmins  of  Gopalpur  in  the  Amritsar 
District  and  it  was  held  that  in  matters  of  alienation  they 
were  governed  by  Hindu  law  and  not  by  agricultmal 
custom.  The  weight  of  evidence  appears  to  have  been  that  the 
parties  were  not  wholly  dependent  on  agriculture,  but  follow- 
ed other  professions,  such  as  trade,  money-lending  and 
service,  and  it  was  held  that  the  evidence  was  insufficient  to 
affirmatively  establish  the  contention  of  the  plaintiff  that  his 
family  was  governed  by  agricultural  custom. 

■12  P.  S.  '906  (2),  also  referred  to  by  Payidit  Sheo  Narain, 
was  a  case  decided  by  a  single  Judge  and  related  to  Khatris 
of  a  village  in  the  Chakwal  Tahsil  of  the  Jhelum  District. 
It  was  held  on  the  evidence  that  the  family  of  the  parties 
had  been  engaged  in  money-lending  and  other  business,  and 
that  thex'efore  they  were  governed  by  Hindu  law. 

For  the  respondents  Mr.  Shaft  has  referred  us  to  XI,  Indian 
Cases,  page  406,  (S)  whei'ein  it  was  held  that  the  parties  who 
were  Khatris  of  a  village  in  the  Ambala  District  being  in  the 
main  agriculturists  must  be  presumed  to  be  governed  hy  agri- 
cultural custom,  but  the  fact  that  they  indulged  in  money- 
lending  would  not  be  of  any  significance. 

.^fi  P.  E.  1909  (4)  was  also  cited  by  him  and  is  clearly  in 
point.  In  that  case  it  was  held  that  the  parties  who  were 
Brahmins  of  Rawal  in  the  Rawalpindi  District  were  governed 
by  the  general  rules  of  agricnltur<al  custom  and  not  by  Hindu 
law,  and  consequently  daughters  were  excluded  by  near 
agnates  of  the  last  male  proprietor.  This  case  is,  in  our  ' 
opinion,  nearly  on  all-fours  with  the  pi'esent  one,  for  the  village 
Av.as  owned  by  Brahmin  aginculturists,  though  some  of   the  pro- 


(1)  59  P.  R.  1908  {Lachhman  Das  v.  Pahla  Mai). 

(2)  12  P.  R.  1906  (Atar  Singh  v.  Prem  Siiigh). 

(.1)  (lOllj  II  Indinn  Coi>cs  lOG  {Bhag  Simjii  v.  Nnrn in  Singh). 

(4)  56  P.  R.  1909  (Devi  Ditta  Singh  v.  Dmpti) 
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pi'ietors  eked  on t  their  living  by  taking  service.  In  the  pre- 
sent case  tlie  patti  of  Alimgarh  is  owned  by  Khatri  agriculturists 
tliough  a  few  of  them  eke  out  their  living  by  money-lending 
or  by  service. 

Mr.  Shf.fi  also  refers  us  to  87  P.  B.  1909  (1),  which  was  n 
case  of  Brahmins  of  the  Kangra  District  who,  it  was  held,  were 
governed  by  custoiii,  chiefly  on  the  ground  that  the  parties  were 
agriculturists  who  had  owned  land  for  six  generations.  21  P.  B 
1896  (2),  a  case  of  Bedis  of  the  Hoshiarpur  THstrict,  was  de- 
cided on  the  same  general  principles.  It  was  held  that  the 
parties  were  governed  by  custom  because  the  \vhole  village 
belonged  to  a  community  of  Bedis  whose  ancestors  founded  it 
some  generations  previously.  They  formed  a  compact  body 
and  their  main  profession  \\as  that  of  agriculture,  though, 
as  in  the  present  case,  some  of  them  had  adopted  professions 
and  supplemented  their  income  by  trading. 

So  far,  then,  as  the  authorities  go,  we  consider  that  they 
are  distinctly  in  favour  of  the  view  that  the  parties  to  the  pre- 
sent case  are  governed  in  matters  of  succession  by  the  cus- 
toms prevailing  amongst  agriculturists. 

Mr.  Shafi  hat*  also  pointed  out  three  matters  in  which  he 
urges  that  these  parties  have  adopted  the  customs  of  agricul- 
turists.    These  are  : — 

(1)  they  have  adopted  Chadar  andazi  marriages  ; 

(2)  they  recognize  customary  divorce  ; 

{?>)     they  allow  the  adoption  of  a  daughter's  son. 

There  is  no  doubt  that  according  to  the  strict  Hindu  law 
Chadar  andazi  marriages  and  divorce  in  any  form  are  not 
allowed  and  we  think  that  his  argument  has  force  as  I'egards 
these  two  points.  As  regards  the  third  point  the  validity  of  the 
adoption  of  a  daughter's  son  is  a  moot  point.  It  is  allowed 
in   some  parts  of  India  and  is  not  allowed  in  others. 

Mr.  Shafi  lays  great  stress  on  the  fact   that  the  appellants 

■    have  not  been   able   to   cite  a  single   instance   of  exclusion   of 

the  agnates   of   a   deceased   proprietor   by  his   daughter.     We 

agree   with    him  that  the  appellants'    inability  to  cite  any  such 

instanee   is   a   strong   point  against   them.     We    also   think  it 


(1)  87  P.  R.  1909  {Dalo  v.  MoMu). 

(2)  21  P.  R.  1896  {Uttam  Singh  v.  Jhanda  Singh). 
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is  important  that  the  two  Coux^ts,  who  have  concurred  in  hold- 
ing tliat  these  Rlmtris  are  governed  by  agricultural  custom, 
were  presided  over  by  Hindu  Judges  who  were  not  likely  to 
hold  lightly  that  the  parties  did  not  follow  their  personal 
law. 

"We  have  carefully  considered  the  case  and,  having  regard 
to  the  evidence  on  the  record  and  the  authorities  referred  to 
by  us,  we  have  no  hesitation  in  upholding  the  concurrent  finding 
of  the  Courts  below,  and  we  therefore  dismiss  the  appeal  with 
costs. 

Appeal  (lismisspd. 


No.  6. 


Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Shadi  Lai. 

BULLA,— (Plaintiff)— APPELLANT, 

Versus 

HARIKTSHEN  DAS  AND  OTHERS,- (nEPEXDANTs)— 
RESPONDENTS. 

Civil  Appeal  No.  2000  of  1912. 

Punjab  Pre-empion  Act,  II  of  1905,  section  11  ■proviso  —constniclion  of— 
Agnate    divisibility  of  a  sale  for  jntrposes  of  -pre-emption. 

Held,  that  the  proviso  to  section  11  of  the  Punjab  Pre-emption  Act  must 
bo  interpreted  according  to  its  plain  grammatical  meaning  and  the  word 
"  agnate  "  cannot  be  limited  to  a  deceased  agnate  to  whom  the  vendee  has 
succeeded  by  inheritance. 

Held  also,  that  where  a  sale,  in  respect  of  which  a  suit  of  pre-emption  has 
been  brought,  is  bj' two  vendors  and  indivisible  from  certain  points  of  view 
inasmuch  as  it  does  not  state  the  amount  of  purchase  money  paid  to  each 
vendor,  the  vendee  is  notwithstanding  entitled  to  retain  that  part  of  the 
property  sold  in  respect  of  which  his  i;ights  are  equal  to  that  of  the 
pre-emptor. 

I.  L.  R.  19  All.  148  (1),  94  P.  R.  1895  [2^,  66  P.  R.  1896  (.3^  48  P,  R. 
1907  (4),  6  P.  R.  1909  (5),  and  6  P.  R.  1914  (6),  referred  to. 


(1)  (1896)  I.  L.  R.  19  All.  U8  (Ram  Nath  v.  Bodri  Narain.) 

(2)  94  P.  R.  1895  {Mttrad  v.  Mine  Khan). 

(3)  66  P.R.  1896  {Kasar  Singh  v.  Punjab  Hingh). 

(4)  48  P.  R.  1907  {Achhru  v.  Labhu). 

(5)  6  P.  R.  1909  (Brij  Lai  v.  Massan). 

(6)  6  P,  R.  1914  {Macjhiv.  Narain), 
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Also  107  r.  R.  1882  (F.  B  )  (1),  87  P.  R.  18!)5  (2j,  44  P.  R.  1900  (3),  16 
P.  R.  1905  (4),  89  P.  R.  1905  (5),  112  P.  R.  1907  (6),  and  90  /'.  R.  1909 
(F.  B.)  (7). 

Second    appeal   from    thel  decree    of"t  L,  Jl.  Leslie   Jones,  Esquire, 
Divisional  Judge,  Julhmdnr,  dated  the  Slst  October  1912. 

Uniar  Bakhsh,  for  appellant. 

Tek  Chanel,  for  respondents. 

The  referring  order  was  delivered  by — 

Shadi  Lal,  J. — This    appeal    which'    arises    out    of    ii    pre-     '^oth  May  1914. 
umption    suit    involves     points    of   law    the    decision    of    which 
depends  upon    the   construction   to   be  placed  upon  the  proviso 
to  section  11  of  the  Pre-emption  Act  of  1905. 

The  relevant  facts  ar?,  that  Ram  Lal,  a  Khatri^  and  Puran 
Chand,  a  Sud,  together  sold  the  land  in  dispute  to  Hari  Kisheii, 
a  Kltatri,  who  is  the  brother  of  Sawan  Mai.  Sawan  Mai  has  been 
recorded  as  an  owner  in  the  estate  since  1885  and  the  name  of 
his  brother  Hari  Kishen  was  added  in  1906  and  is  still  recorded. 
The  suit  of  the  plaintiff,  who  is  a  member  of  an  agricultural 
tribe,  has  been  decreed  as  to  half  the  land  which  belonged  to 
Puran  Chand  and  dismissed  as  to  the  other  half  which  belonged 
to  Ram  Lal.  The  plaintiff  has  preferred  this  appeal  against  the 
finding  dismissing  the  suit  as  to  Ram  Lai's  half. 

It  is  quite  clear  that  the  vendee  as  a  co-sharer  has  a  jire- 
ferential  right  under  section  12 ;  and  the  sole  question  is, 
whether  he  comj^lies  with  the  requirements  of  the  proviso  to 
section  11.  In  the  first  place,  can  it  be  said  that  the  vendee 
is  a  member  of  the  same  tribe  as  the  vendor  ?  If  the  sale  be 
considered  as  a  divisible  transaction,  then  the  vendee,  Avhois  a 
Khatri,  is  a  member  of  the  same  tribe  Avith  Ram  Lal,  who 
is  also  a  Khatri,  and  is  entitled  to  pr^-empt  the  latter's  half 
share. 

The  sale-deed  states  that  eacli  of  the  two  vendors  was 
equally  entitled  to  the  land  sold,  but  it  does  not  expressly 
mention  the  price  which  was  to  be  paid  to  each  vendor.  iL 
may  perhaps  be  urged  that  there  is  a  specification  of  the  shares 
of  land  sold  by  each  vendor,  but  it  is  clear  that  there  is  no 
specification  of  the  shares  of  the  price  paid  "to  each.    Now,  if  the 

(Ij  107  P.  R.  1882  {F.  B.)  [Sardar  Lal  Singh  v.  Deica  Singh). 

(2)  87  P.  R.  1895  'Ilahi  BakJuh  v.  Kaki). 

(3)  44  P.  R.  1900  (-^/la/mv.  Haltu). 
(4j  IC  P.  R.  1905  {Gauhra  v.  llarbha}}. 

(5)  89  P.  R.  1905  {Ram  Rakha  Mai  v.  Devi  Du>>). 

(Q)  112  P.  R.  1907  {Uttam  Chand  v.  Lahori  Mai). 

il)  90  P.  R.  1909  (F.  B.)  {Samcal  Das  v.  Uurparskadj. 
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principle  of  the  judgments  of  this  Court  dealing  with  tlie 
converse  case  of  a  sale  in  favour  of  more  than  one  vendee  be 
applied  to  this  ti'ansaction  then  it  cannot,  in  my  opinion,  be  re- 
garded as  a  divisible  one  {vide,  inter  alia,  6  P.  B,-  ]914)(1).  And, 
if  the  sale  is  an  indivisible  transaction,  then  the  vendee,  wlio  is  a 
Khatri,  cannot  be  said  to  be  a  member  of  the  same  tribe  as  the 
vendors,  who  are  Khatri  and  Sud. 

The  second  point  which  requires  determination  is,  whether 
the  vendee  can  rely  upon  the  entry  in  favour  of  Sawau  Mai 
prior  to  1906  for  the  pui'pose  of  satisfying  the  20  years'  rule 
laid  down  by  the  proviso.  In  other  words,  can  Sawau  Mai  be 
regarded  as  "  Hari  Kishen's  agnate  who  has  previously  held  his 
"  agricultural  land  "? 

Both  these  points  are  not  free  from  difficulty  and  should,  in 
my  opinion,  be  authoritatively  decided  by  a  Division  IJeiich.  I 
therefore  refer  tlie  appeal  for  decision  to  a  Division  Beucli  mid 
direct  that  an  early  date  be  fi.ved  for  its  healing. 


The  order  of  the  Division  Bench  was  delivered  by — 

'2'3rd  Oct.  I'Jll:.  JoHNSTONB,  J. — This  appeal  lifis  been   referred  to  a  Divihiou 

Bench  because  in  it  arise  two  questions  which  are  not  free  fx-oni 
difficulty  and  which,  in  the  opinion  of  the  leferring  Judge,  aie 
such  as  call  for  an  authoritative  decision.  The  leferiing  order 
states  the  two  questions,  of  which  it  is  convenient  to  take  the 
second  first,  namely — Can  the  vendee,  relying  for  his  rights  on 
the  pj'oiiA'o  to  section  11,  Pje-emption  Act,  1905,  invoke  the 
entry  in  favour  of  his  brother  Sawan  Mai  prior  to  1906  for  the 
purpose  of  satisfying  the  20  years'  rule,  i.e.,  can  Sawa  Mai  be 
rightly  regarded  as  Hai*i  Kishen's  "  agnate  who  has  previously 
'*  held  his  agTicultui-al  land  K' 

Hari  Kisheu  was  not  recorded  before  1906  as  holding  the 
land,  but  Sawan  Mai  was  so  recorded  in  1885  and  continued  to 
be  so  recorded  until  19(.'6.  A  biother  is  an  agnate,  of  course  j 
and  Sawan  Mai  had  held  since  1885  and  had  been  recoided  as 
holding  the  land,  the  present  holding  of  which  Hari  Kishen 
puts  forward  as  the  basis  of  his  pre-emptive  right. 

On  the  face  of  it,  therefore,  he  has  proved  his  point,  and 
the  only  contention  against  him  worth  noticing  is,  that  the 
pi'oviso  contemplates  possession  by  the  alleged  pre'cmptor 
preceded  by  possession  of  a  deceased  agnate  to  wlioni  he  iia.-) 
succeeded  by   inheritance.     There  is  no   authority,  however,  for 


(I)  QF.  R.  iyi4  {Maglii  v.  Narain). 
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introduoing  this'soi'fc  of  limitation  [into  the  proviso,  whinh  must 
l)e  interpreted  according  to  its  plain  grammatical  meaning.  IP 
the  Legislature  had  intended  any  suoli  limitation,  nothing 
would  have  been  ea.sier  than  for  it  to  have  manifested  that  inten- 
tion by  the  addition  of  a  few  words.  Wo  therefore  answer  the 
lirst  question  in  the  affirmative. 

The  other  question  is  more  difficult.  A  Kliatri  and  a  Sud, 
joint  owners  of  a  piece  of  agricultural  land  appai^ently  in  equal 
shares,  jointly  sell  it  to  a  Khatri,  Hari  Kishen  aforesaid,  for  a 
single  sum  of  money,  with  no  specification  of  how  much  is  to  go 
to  the  Khatri  vendor  and  how  much  to  Sttd  vendor.  (There 
was  in  the  first  Court  a  question  whether  the  purchase  was  by 
Hari  Kishen  alone  or  by  him  and  Sawan  Mai  together,  but  in 
tlie  lower  Appellate  Court  the  former  proposition  was  admitted 
as  representing  the  real  fact).  Plaintiff,  a  member  of  an  agri- 
cultural tribe,  comes  in  no  higher  up  in  section  12  of  the  Act 
than  "  (c)  thirdly."  It  is  clear,  therefore,  that,  if  the  proviso 
to  section  11  is  fully  satisfied  by  the  aforesaid  vendee, 
plaintiff  has  no  case.  We  have  seen  that  the  vendee 
satisfies  the  20  years'  rule,  but  does  he  satisfy  the  words 
"  member  of  the  same  tribe  as  the  vendor  "  in  the  proviso,  seeing 
that  one  vendor  is  a  Khatri  and  the  other  a  Sitd,  Ehatris  and 
Suds  being  wholly  distinct  tribes  ? 

The  first  Court  ruled  that  Hari  Kishen  did  not  satisfy  the 
20  years'  rule  and  so  had  no  pre-emptive  rights  as  against 
plaintiff.  As  we  have  shown  above,  we  do  not  agree  with  this 
way  of  looking  at  the  matter.  That  Court  then  went  on  to  hold 
that,  inasmuch  as  one  of  the  two  vendors  was  not  of  the  same 
tribe  as  the  vendee  and  the  transaction  of  sale  is  an  indivisible 
one,  the  proviso  to  section  1 1  could  not  be  availed  of  by  the 
vendee  ;  and  on  these  findings  it  decreed  the  claim  in  full.  The 
lower  Appellate  Court,  on  the  other  hand,  holds  that  the  20 
years'  rule  is  satisfied  in  this  case,  and  that  l;he  vendee  is,  at  all 
events,  entitled  to  retain  the  half  sold  by  his  fellow- tribesman, 
the  Khatri  vendor.  Against  this  decision  plaintiff  has  appealed, 
and  it  is  fairly  clear  that  the  crux  of  the  whole  matter  is,  whether 
the  sale  is,  for  the  purposes  of  this  case,  divisible  or  not. 

I  have  examined  several  rulings  of  this  Court.  As  pointed 
out  in  6  P.  E.  1914  (]),  the  Allahabad  ruling— 72a-«  Nath  v. 
Radri  Narain  (L  L.  E.  19  All,  148)  (2)— had  been  already 
considered  by  this  Court  and  dissented  from,  and  again  in  that 
very  ruling  this  Court  refused  to   follow  it.     I  thei^ef ore  confine 


(1)  6  P.  R.  1914  (Maghi  v.  Narain). 

(2)  (1896;  I.  L.  R.  19  Ml.  UH{Ram[Nath  v.  Badri  Narain). 
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myself   to   the   rases   decided   here.     In^:6   P.  7?.  1914  (1)  the 
.Indsfes  remarked  :— 

"  The  principle  hitherto  accepted  by  this  Court  is  that  a 
"  sale  traiiBartion  is  to  be  regarded  as  indivisible  in  those  cases  3 
"  where  the  pnr-chase-money  is  paid  in  a  lump  sum  without 
"  specification  of  the  amounts  paid  by  the  various  vendees, 
"and  that  the  mere  fact  that  the  shares  to  be  taken  by  the 
"  vendees  respectively  are  specified  in  the  sale-deed,  does  not 
"  alter  the  nature  of  the  transaction  and  is  at  most  an  arrange- 
"  raent  among  the  purchasers  mter  ae  which   does  not  affect    the 

"vendor The  case,   however,  is  diffei'ent  where  there  is  a 

"  specification  not  only  of  the  shares  to  be  taken  by  the  vendees 
"but   also    of   the   amounts    to   be    respectively    paid    by    the 
"  latter." 

The' distinction  made  is  clear  and  need  not  be  stated   again. 

01    /'    R    18%  r'>)  •  66     ^^'    ^^^'"^    based,    so   far   as    the   Punjab 
P.  R.  1896   (3;  ;  18  P.  R.     T^ecojv/  goes,  upon  the  rulings  noted   in 

1907  (4);  6  7'. /?.  1909(5).      ,,  '     .  q    p  •  ,  ,     +i 

^  the    margin    and   rairly   repi'esents  the 

view  therein  contained.  In  66  P.  7?.  1896  (3)  the  reason  why 
such  sales  as  these  were  held  not  divisible,  is  stated  to  be  that 
neither  of  the  vendees  could  have  sued  to  enforce  the  contract 
of  sale  for  his  share  alone  on  payment  of  a  proportionate  share 
of  the  purchase -money,  and  that  the  vendor  could  have  success- 
fully resisted  any  such  claim  on  the  ground  that  he  was  not 
bound  to  take  anything  less  than  the  whole  amount. 

In  all  these  cases  the  question  was  whether  the  sale  could 
be  divided  up  into  separate  sales  of  so  much  to  one  vendee  and 
the  rest  to  the  other.  In  none  of  them  did  the  question  arise 
whether  the  sale  by  two  vendors  could  be  treated  as  a  sale  of 
so  much  by  one  vendor  and  so  much  hj  the  other.  I  accept, 
for  the  sake  of  argument,  as  settled,  in  relation  to  the  former 
question,  the  views  stated  in  6  P.  R.  1914  (1)  :  the  difficulty  is 
whether  the  latter  question  should  be  answered  on  the  same 
lines. 

For  instance,  as  a  criterion  in  relation  to  the  latter  question, 
is  it  right  to  say  that  the  answer  to  it  depends  on  whether  the 
vendee,  if  the  vendors  had  refused  to  hand  over  possession, 
could  have  sued  one  vendor  separately  on  his  part  of  the  sale  ? 
I    think    perhaps   he    could    not  ;    though,    if   one    vendor-  had 


fl)  6  P.  R.  1914  (Maghi  v.  Narain). 

(?)  94  P:R.  189.5  iMurnd  v.  MineKhnv). 

(^)  66  /'.  R.  1896  ^Kasar  Singh  v.  Punjnh  Singh). 

(4)  48  P.  R.  1907  (Arhhrv  v.  TMbhir.    . 

(51  6  /',  R.  1909  {Brij  Lai  v.  Massun). 
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liauded  ovei-  half,  and  the  othex'  had  refused  to  hand  over  the 
other  half,  I  think  the  vendee  could  have  sued  the  recu.saiit 
vendor.  On  both  these  alternatives  opiniou.s  niij^ht  differ  ;  but 
Avhatever  the  correct  views  may  be,  it  seems  to  uiu  a  little 
doubtful  whether  the  principles  laid  down  in  the  rulings  noted 
above  have  any  bearing  on  the  somewhat  different  facts  of  the 
present  case. 

The  law  of  pre-emption  as  now  existing  in  the  Punjab  i.s  a 
purely  artificial  law.  It  draws  a  sharp  distinction  between 
this  tribe  and  that ;  and  the  absence  of  specific  provision  foi' 
dealing  with  the  present  difiiculty  seems  to  me  some  reason  for 
supposing  that  the  Legislatui'e  never  contemplated  the  possibi- 
lity of  two  persons  of  different  tribes  making  a  joint  sale.  TIic 
immediate  aim  of  the  proviso  to  section  11  apparently  was  to 
facilitate  the  acquisition  by  members  of  a  tribe  of  laud  coming 
on  the  market  held  by  other  meaibers  of  the  same  tribe,  or  in 
other  words  to  ensure,  so  far  as  such  an  Act  could  do  it,  the 
retention  by  a  tribe,  as  such,  of  the  land  or  shares  in  land  it  was 
holding  when  the  Act  came  into  force.  This  aim,  at  all  eveut."^, 
Avould  clearly  be  forwarded  by  letting  the  vendee  keep  tlic 
lialf  bought  from  the  Khatri  vendor. 

This  is,  no  doubt,  no  sutticieut  ground  in  itself,  for  finding 
in  favour  of  the  vendee  ;  but  where  the  Act  does  not  help  at  all, 
and  wliere  there  is  reason  Lo  doubt  the  applicability  of  the 
jirinciples  laid  down  in  G  P.  U.  1914  (1),  I  think  we  should  sec 
whether  in  the  rulings  of  tlii.'s  Court  other  principles  mure  in 
point  cannot  be  found.  1  find  in  a  large  number  of  cases  it  lui.'i 
been  i-uled  that  a  pre-emptor  need  not  sue  for  the  whole  bargain 
— t;.  ^.  107  P.  ii.  1882  {F.B.)  (2),  87  P.  it;.  1895  (3),  4-1  P.  i,;. 
1900  (4),  16  P.  R,  1900  (5),  89  P.  R.  1905  (b;,  1 .2  P.  R.  1907 
(7),  90  P.  R.  1909  (8),  and  so  forth.  The  point  taken  in  these 
Was  that,  where  a  pre- emptor  has  superior  rights  a.s  to  part  of 
the  property  sold,  ))ut  not  as  to  the  rest,  he  should  sue  only  hjr 
the  former  part.  Thus,  a  pi-e-emptor  is  authorized,  in  certain 
circumstances,  to  treat  a  sale  as  divisible  which  might  well  for 
other  purposes  be  by  law  indivisible,  e.  y.  as  between  tha  veiulur 
and  vendee.  But  a  pre-emptor  and  a  contesting  vendue  have 
certain  mutual  resemblances — each  has  claimed  the  rig^ht  to  buv 

,lj  G  P.  R.  1914  (Maghiv.  Narain). 

{•J)  1U7  r.  R.  1882  {F.  B.)  iSurdar  Lai  Siwjli  v.  Dcica  Sin-jIt). 

{o)  87  P.  R.  1895  (HalnBakhsh  v  Aofcij. 

i-l;  4-i  P.  R.  1900  iShalm  v.  Baku). 

!5'   m  F.  R.  1905  iikiuhra  v.  llurbhaj). 

,G)  -Si)  P.  R.  1905  {Ram  Ruklia  Mai  v.  Deci  Duii). 

yl)  112  /'.  R.  1907  iUUuia  Chandv.  Luhon  ilalj. 

>,8J  90  P.  R.  1909  {F.  B.)  (Su/uuui  Dai  v.  Guryankadj, 
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and  the  vendee  has  exercised   liis  right,  while  the  pre-emptor  is 
a  would-be  purchaser  who  has  to  invoke  the  aid  of  the  Court. 

Thoug-h  a  pre-emptor's  claim  has  been  pronounced  to  be 
one  for  substitution  of  himself  for  the  vendee  and  not  for  re-sale, 
to  himself,  a  theory  apparently  favouring  the  doctrine  of  indivi 
sibility  of  such  sales  as  the  present,  we  have  seen  that  the 
pre-emptor  may  nevertheless,  under  the  last  named  rulings  of 
this  Court,  divide  up  a  sale,  for  all  other  pui'poses  indivisible, 
in  order  to  take  over  only  those  things  in  respect  of  which  he 
has  a  superior  right  of  pre-emption;  and,  this  being  so,  why 
should  not  the  analogy  hold  that  a  vendee,  who  is  a  pre-emptor 
who  has  actually  made  a  purchase,  should  be  allowed  to  say, 
when  attacked  by  another  pre-emptor, — "  Let  me  keep  that 
"  which  under  the  j-ules  I  have  as  good  a  right  to  as  the 
"  plaintiff  't  "  Why  should  he,  any  more  than  the  aforesaid  pre- 
emptor,  be  defeated  wholly  by  the  doctrine  of  indivisibility  'r* 
No  doubt  it  will  be  said  that  in  the  rulings  just  quoted  the 
dividing  up  was  of  separate  parcels  of  property  and  not  of  shares 
in  one  property  ;  but  if  the  extent  of  the  shares  is  clear,  I  fail  to 
see  how  this  affects  the  argument. 

1  am,  therefore,  disposed  to  answer  the  question  by  saying™ 
without  specitically  endorsing  or  rejecting  the  dicta  in  6  P.  R. 
lyii  (1),  that  I  am  of  opinion  that  the  principles  therein  laid 
down  should  not  be  extended  beyond  the  facts  of  that  case ; 
that  rulings  of  this  Court  shew  that  sale  transactions,  indivisible 
from  certain  points  of  view  and  at  the  instance  of  certain  parties,  || 
may  (even  must)  in  certain  circumstances  be  divided  up  at  the 
instance  of  pre-emptors  ;  that  a  vendee  is  in  a  position  somewhat 
analogous  to  that  of  a  pre-emptor  and  should  certainly  not  be 
Bubject  to  disabilities  to  which  a  pre-emptor  is  not  subject  ; 
and  that,  thex*efore,  when  a  vendee  buys  from  two  vendors 
A  and  B  jointly,  each  owning  ^,  he  should,  when  attacked 
by  a  pre-emptor,  be  permitted  to  retain  the  half  sold  to  him  by 
A,  if  he  can  shew  that,  though  the  plaintift"'s  rights  aie  superior 
as  to  U's  half,  his  (vendee's)  rights  are  equal  to  the  plaintiff's  in 
A's  half. 

The  third  ground  of  appeal  not  having  been  argued  before 
US,  it  is  convenient  to  refer  the  case  back  to  a  Single  Bench  for 
final  adjudication. 


(1)  i;  p.  R.  1911  {Mncihi  V.  Narain). 


t-BBBUAKY,  1915.]  '   CIVIL  JUDGMENTS-Nu.  7.  &^ 


No.  7. 

Before  Hun.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

8hadi  Lai. 

KANJI  M  AL  -  (Defendant)— APPELLANT, 

Versus 
PANNA  LAL  AND  OTHERS— (Pluntiffk)— 
RESPONDENTS. 

Civil  Appeal  No.  205  of  1914. 

Court  Fees  Act,  VII  of  1870,  section  7 ,  IV  {/)— Court-fees  on  appeal 
front  preliminary  decree  m  suit  for  dissolution  of  partnership  and  rendition 
of  account. 

Held,  that  under  section  7,  IV  (/)  of  the  Court  Fees  Act  an  appeal  from 
a  preliminary  decree  in  a  suit  for  dissolution  of  partnership  and  rendition  of 
accounts  must  bear  Court-fees  ad  valorem  on  the  amount  at  which  the  relief 
is  valued  in  the  plaint. 

150  P.  R.  1908  (Ij,  I.  L.  R.  18  Bom.  209  (2).  13  P.  R.  1901  (3j,  /.  L.  li.  G 
Bom.  143  (4)  and  13  Cal.  W.  N.  815  (819)  {5),  refeiTed  to. 

Second  appeal  from  the  decree  of  S.  GUjford,    Esquire,    Additional 
Divisional  Judge,  Delhi,   dated  the  1st  December  1913. 

Santauam,  for  appellant. 

Suraj  Narain  and  Balwant  Rai,  for  respondents.  , 

The  judgment  of  the  Court  was  delivei-ed  by-- 

Johnstone,  J. — The  question  of  Court-fee  in  this  case  wa.s  27^/t  Oct.  1914. 
reserved  for  decision  by  the  Bench  hearing  the  case.  We  have 
heard  it  argued  now  and  have  arrived  at  the  opinion  that  the 
defeudant-appellant  must  pay  an  ad  valorem,  fee  on  the  sum  of 
Rs.  2,000,  which  was  the  value  put  by  plaintiff  on  his  suit  iu 
his  plaint,  and  that  the  stamp  of  Rs.  10  on  which  the  appeal 
has  been  filed  is  insufficient.  Mr.  Santanam  undertakes  to  pay 
iu  the  necessary  stamps  as  soon  as  they  can  be  procured,  and 
so  we  have  heard  the  appeal  ai-gued  on  the  merits.  It  is  un- 
necessary to  discuss  the  question  of  Court-fee  at  length.  We 
need  only  point  to  such  authoritie.s  as  150  P.  B.  1908  (!) 
(an  analogous  case,  though  not  entirely  in  point),  I.  L  li.  lb 
Bum.  209  (2),  la  P.  R.  1901  (3)  and  I-  L.  R.  6  Bom.  143  (4), 
and  to  say  that  we  are  disposed  to  agree  with  Mr.  Suraj  Narain 
that  on  the  plain  wording  of  section  7  (w)  (/),  Court  Fees  Act, 

(Ij  150  P.  R.  1908  {Bhagat'Ram  v.  Gokal  Ghand). 

(2)  (1893)  I.  L  R.  18  Bom.  209  (Balwant  Ganesk  v.  Nana  Chintamon). 

(3)  n  P.  R.  1901  (Kaka  Ram  v.  Ram  Saran). 

(4)  (1881)   /.  L.  R.   6  Bo7n.   143   {Ladubhai  Premchand  v.  Revicliand 

V  cTiichoTid)  * 

(5)  (1909)  13  Cal.  W.  N.  815  (819)  {Buntcari  Lai  v.  Daya  Sunker). 
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and  ai'ticle  17  of  the  second  schedule  of  the  same  Act,  the 
present  case  appears  to  fall  under  the  former  law  rather  than 
the  latter.  It  seems  to  us  that  it  can  hardly  be  said  that  the 
value  of  such  a  suit  as  this  cannot  be  "  estimated  ''  or  that  it  is 
not  covered  by  any  other  provision  of  the  Act :  cf.  13  C.  \V.  N. 
819  (1).  m 

[The  remainder  of  the    judgment  is   not    required    for    the 
purposes  of  this  report.] 


No.  8. 

Mejorc  Lion.  Mr.  Justice.  Jolnistoiir   and   lli»i.    Mr.  Jn><ti(:e\ 

Sliadi  Lai. 

MUSSAMMAT  MALAP  KAUR— (Defendant)— APPELLANT; 

Versus 
HAKIM  SINGH  AND    ANQTHER-(Pr,.uNTih'i.'s)  — 
RESPON^  DENTS. 

Civil  Appeal  No.  1720  of  1912. 

Colonization  nf  Govennncnt  Lands  (Punjab)  Act,  I' of  ldl2,  section  21— 
wlwrc  tenant  died  before  commencement  of  Act— acquisition  of  yui>rietury 
ritjhts  —  Cail  Procedure  Code,  1908,  order  43,  rule  1  (u)— appeal  from  order  of 
remand -laic  point. 

One  J.  S.  lirst  ubtained  the  lenaucy  of  the  laud  in  dispute  Iruiii 
iJovernnicul  in  1890.  He  died  in  1891  when  the  tenancj'  Avas  mutated  in 
favour  of  defendants,  the  widows  of  J.  S.'s  son  and  son's  son — 8  or  U  ycai's 
before  suit  I  lie  defcndunls  paid  lo  CJovernraent  the  necessary  sums  for 
acquisition  of  proprietary  rights.  Plaintiffs,  the  descendants  of  G  S.,  the 
father  of  .1.  S.,  through  a  son  AI.  S.,  now  claimed  the  property  as  next 
reversionei's,  on  the  plea  that  defendants  had  lost  their  ri.i^hls  on  account 
of  their  bad  conduct.  The  hrst  Court  held  that  the  plaintill's  had  no  slalus 
lo  sue  as  defendants  had  acquired  proprietary  lights,  the  Divisional  Judge 
t)n  appeal  held  that  the  case  was  governed  by  section  21  of  Punjab  Act  V  of 
1912,  and  remanded  the  ca.se  under  Order  41,  rule  23  of  the  Code  of  Civil 
Procedure  for  decision  of  the  remaining  issues. 

Held,  that  an  appeal  lo  the  Chief  Court  against  the  order  of  remand  was 
competent  under  Order  43,  rule   1  (u)  as  there  was  a  law  point  involved. 

23  Indian  Cases  817  =  85  P.  li.  1914  (2)  distinguished. 

Held  also,  that  section  21  of  Punjab  Act  \"  of  1912  had  no  aijplication  to 
the  suit,  as  J.S.  died  before  the  commencement  of  the  Act. 

Held  further,  that  the  defendants  when  they  paid  the  necessary  sums  to 
Uovcrnmeut  became  ipso  facto  owners  of  the  land  in  their  own  riglits  and 
plaintili's  had  thej'efore  no  status  to  dispossess  them. 


{V.   (1909)  13  C«/.  VV.  N.  815  (8l9j  (Banwari  Lul  v.  Daija  Sunkcr). 
{-2}  (1914;  23  Indian  Cases  817:^85  V.  R.  1914  {Sawan  Sinyh  v.  Molliu). 
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fipcnml  appeal  from  the  order  of  P.  L.  Barker,  Esgnire,  Divi- 
sional Judge,  Gnjranwala  Division,  dated  the  27th  Avrjnst 
1912. 

Roshan  I.al,  for  appellant, 

Sheo  Narain  and  Kharak  Singh,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by  — 

Johnstone,  J. — Tn  this  case  Mr.  Sheo  Narain  on   behalf   of     28fh  Oct.  1914. 

•,he   respondents    has   raised    the   prelimiuary  objection  that  no 

ippeal  lies       Hi.s  point  is  that  the  issue,    after  deciding    which 

he  lower  Appellate  Court  remanded  for  fresh  decision,  is  either 

I  question  of  fact  or  one  of  custom  ;  that,  if  it  is   a   question    of 

act,    no    second    appeal    lies,    and    if  it  is  a  question  of  custom, 

ppellants  should  have  obtained  a   certiticate  for   appeal   from 

he   lower   Appellate  Court,  which  they  have  not  done  ;  and  he 

efers    us    to   23,    Indian    Cases,   817   (1).       We    are    unable   tn 

I  ssent   to    this   way    of    dealing   with    the    matter.     The   first 

I  uestion  for  decision    is,    whether  section  21,    Punjab    Act  V  of 

912,  governs  the  case,  and  this  is  a  pure  question  of  law.     We 

herefore  overrule  the  objection. 

On  the  merits  also  we  have  heard  arguments  and  have 
xamined  the  recoi'd  and  the  law  aforesaid,  and  we  find  it  clear 
3yond  all  doubt  that  the^decision  of  the  lower  Appellate  Court 
incorrect  and  that  its  order  must  be  recalled  and  the  suits 
ismissed.  [Civil  Appeal  No.  1720  and  Civil  Appeal  No.  1721 
re  intimately  connected  and  can  conveniently  be  disposed  of 
)gether.] 

Jawala  Singh  iirst  obtained  the  tenancy  of  this  land  from 
(overnment  in  1890.  He  died,  and  8  or  9  years  before  suit 
le  two  widows  (defendants  in  these  two  cases),     one   of   whom 

Jawala  Singh's  son's  widow  and  the  other  his  son's  son's 
idow,  admittedly  paid  to  Government  the  necessary  sums  for 
■quisition  of   pi'oprietary   rights.     Plaintiifs  are    the    descen- 

nts  of  Gulab  Singh,  father  of  Jawala  Singh,  through  a  son 
ewa  Singh ;  and  the  lower  Appellate  Court,  applying  section 
I  aforesaid  of  the  Colony  Act,  finds  that  the  land  must  be 
oated  as  ancestral  qua  plaintiffs.  But  Jawala  Singh  died 
ng  before  the  Act  came  into  force,  and  the  lower  Appellate 
ourt  has  overlooked  the  words  in  section  21  "  when  after  the 
commencement  of  this  Act  any  tenant  dies,"  and  Mr  Sheo 
arain  very  rightly  admits  that  the  section  21  cannot  be 
^htly  applied  in  this  case,  even    if   defendants   could   be    said 

ill  to  be  tenants. 

(1)  (1914)  23  Indian  Cases  817=85  P.  R.  1914  {Satoan  Singh  v.  Mothu), 
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Further  we  incline  to  the  opinion  that  defendants,  when 
they  had  paid  in  full  the  necessary'  sums  to  Government, 
lieoame  ip5o/ar/o  owners  in  their  own  right  of  the  lands  in 
snit ;  and  thus,  whichever  view  is  taken  of  their  present  statnn, 
plaintiff's  suit  must  fail.  We  are  unable  to  see  any  force  in 
'  Mr.  Shoo  Narain's  contention  that  even  in   these   circumstances 

there  remains  a  possible  case  for  plaintiffs  on  the  score  of 
"  custom.''  We  cannot  imagine  any  possible  custom  under 
wliicli  plaintiffs  can  oust  defendants  in  either  of  the  two 
alternatives  stated  above.  In  neither  case  have  they  any 
possible  locus  standi. 

For  these  reasons  we  accept  these  appeals  and  dismiss  the 
plaintiffs'  suits  with  costs  throughout,  the  remand  orders  being 
set  aside. 

Appeal  accepted. 


No  9. 

Before  Hon.  Mr.  Justice  Johnstcme  and  Hon.  Mr.  Justice  Shadi  Lai. 

GOBIND  RAM  AND  GURCHARN  DAS— (Platntifps)— 

APPELLANTS, 

Versus 

BASHESHAR  DAS  AND  OTHERS— (Dkfexdants)— 

RESPONDENTS. 

Civil  Appeal  No.  1814  ©f  1912. 

Custom— Pre-emption  -  Lahore  City— Kucha,  Bala. 

Held,  that  the  custom  of  pre-emption  prevails  in  the  region  of  the  Lahore 
city  of  which  Kucha  Dalo  forms  part,  whether  it  be  called  Warhhowali  or 
Kanjar  Phala. 

2  P.  R.  1903  (1)  and  68  P.  R.  1906  (2),  referred  to. 

Second  appeal  from  the  decree  of  Major  A.  A.  Inline,  T)ivisinnnl 
Judge,  Lihore,  dated  the  Ibth  of  August  191 4. 

Jai  Gopal  Sethi,  for  appellants. 

Sheo  Narain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
29/^  Oct.  1914,  Johnstone,  J. — A  house  has  been  sold  in  Kucha  Dalo  in  the 

city  of  Lahore  and  the  sole  question  for  us  is  whether  the  sale 
can  by  law  be  made  the  subject  of  a  pre-emption  suit.  The 
first  Court  answered  this  question  in  the  affirmative  and  gave 
a  decree ;  but  the  lower  Appellate  Court  took  a  different  view, 
and,  holding  (o)  that  the  house  is  situate  in  the  sub-division  of 
the  city  called  Kanjar  Phala,  (6)  that  Wachhowali  is  a  distinct 

(1)  2  P.  R.  1903  (Kishcn  Singh  v.  Jai  Kixhen  Das). 
{2)  68  P,  R.  1906  i^Ilahi  Bakhsh  v.  iliran  Bakhsh). 
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sub-division  from  Kanjar  Phala,  and  (c)  that  there  is  uo  sufli- 
cieut  pi  oof  of  the  existence  of  a  custom  of  pre-emption  in  Kanjar 
Phala,  dismissed  the  suit.  Plaiutiif  appeals  upon  a  certificate 
obtained  from  the  lower  Appellate  Court. 

We  have  heard  arguments,  and  have  uuhesitatinj^ly  arrived 
at  the  conclusion  that  the  decision  of  the  first  Court  is  the  correct 
one.  The  record  and  the  discussion  of  the  matter  by  the  first 
Court  shew  that  here,  as  in  other  parts  of  Lahore  city,  it  is 
impossible  to  define  with  precision  the  boundarits  of  so-called 
guzars  and  mohallas. 

We  have  examined  the  uaaps  on  the  record  and  we  find 
that  the  following  sketch  roughly  but  with  sufficient  accuracy 
shews  the  relative  positions  of  the  house  in  suit  and  the  houses, 
pre-emption  suits  in  connection  with  which  are  relied  upon  by 
plaintiffs  as  shewing  the  existrncu  of  the  custom  in  the  sub- 
division. 

N 


.<^  e 


4^4 


#* 


\90l  CASE 


^  [In  the  i90i  case  there  was  a  somewhat  ambiguous  finding) 
but  the  claim  was  rejected  really  because  it  was  held  that  no 
sale  took  place  at  all.  There  are  really  no  precedents,  on  the 
other  side.] 
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The  long  street  running  N.  W,-S.  E.  is  Kanjar  Phala  street, 
iLougb  a  good  deal  of  it  towards  the  N.  W.  is  apparently  treated 
now  as  in  Waclihowali,  a  region  to  the  north.  In  all  the  above 
cases,  with  the  doubtful  exception  of  the  1901  case,  it  was  found 
that  a  custom  of  pre-emption  prevailed.  The  arrows  in  the 
above  sketch  shew  that  all  the  instances  not  actually  on  Kanjar 
Phala  street  are  at  least  on  offshoots  of  that  main  street,  and  iu 
these  circumstances  it  seems  to  us  that  we  must  find  in  favour 
of  the  plaintiff.  The  instances  are  sufficiently  numerous  and 
are  clear  enough  ;  and  it  is  admitted  that  iu  Wachhowali  the 
custom  of  pi'e-emption  does  prevail.  Whether  Wachhowali  is  a 
pait  of  Kanjar  I'hala  or  vice  versa,  or  whether  they  are  distinct, 
we  think  that  in  a  case  like  this,  in  which  it  is  impossible  to  say 
where  Wachhowali  and  Kanjar  Phala  begin  and  end,  the  fact 
of  tlie  existence  of  the  custom  in  the  former  is  a  strong  point  iu 
plaintiffs'  favoui'. 

Mr.  Sheo  Narain,  when  asked  by  us  which  of  the  cases 
shewn  in  the  above  sketch  are  inside  and  which  outside  of  the 
sub-division  containing  the  house  in  suit,  was  unable  to  make 
any  definite  allegation.  Mr.  Jai  Gopal,  on  the  other  hand  stoutly 
maintains  that  all  are  inside  that  sub-division,  and  in  the  absence 
of  all  indication  as  to  where  we  are  to  draw  the  line  of  demar- 
cation, we  are  disposed  to  agree  with  him. 

Mr.  iSheo  Narain  refers  us  to  rulings  such  as  2  P.  B.  1903  (1) 
and  68  F.  E.  1906  (2),  but  we  think  it  is  better  to  decide 
each  case  on  its  own  merits.  The  above  seems  to  us  the  common- 
sense  way  of  dealing  with  the  case.  We  are  unable  to  give  a 
definite  name  to  the  sub-division  in  which  the  house  in  suit  is 
situate,  but  we  find  that  in  that  region  of  the  city,  whether  it 
be  called  Wachhowali  or  Kanjar  Phala  the  custom  of  preemp- 
tiou  undoubtedly  prevails. 

For  these  reasons  we  accept  the  appeal,  set  aside  the  judg- 
ment and  decree  of  the  lower  Appellate  Court,  restore  the  decree 
of  the  first  Court  and  direct  that  the  contesting  defendants  do 
pay  plaintiffs'  costs  throughout.  The  plaintiff  must  pay  the 
price  and  the  cost  of  improvement,  minus  tlie  costs  of  suit,  with- 
in sixty  days  from  the  dale  of  this  decree.  If  the  sum  specified 
above  is  not  so  paid,  the  suit  shall  stand  dismissed  with  costs, 

Appeal  accepted. 


(i)  2  /'.  A'.  11)03  {Kishai  Singh  v.  Jai  Kishcn  Dat;)» 
{^2}  68  P.  li.  1906  (llahi  Baklish  v.  Miran  Baklisli). 
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No.  10. 

Before  Hon.  Mr.  Justice  Rat  tig  an. 

JOT  SINGH  AND  OTHERS— (Platntiff^O  — 

APPELLANTS, 

Versu.i 

AMTR  OHAND  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1420  of  1913. 

Tranxfei- of  Property  Act,  IV  of  1882,  section  10— Contract  of  hypothe- 
cation of  animals -Whether  enforceable  in  India  against  third  parties  and 
whether  it  extends  to  the  offspring  of  the  animals — Accession, 

Where  A  purchased  a  number  of  goats,  sheep,  and  camels  on  behalf  of 
liimself  and  B,  and  it  was  agreed  that  these  animals  were  to  be  the  joint 
property  of  A  and  B  in  equal  shares  and  that  the  animals  belonging  to  the  latter 
were  to  be  deemed  to  be  hypothecated  to  A  as  security  for  the  repayment  of 
the  money  advanced  by  A  for  their  purchase,  and  further  that  the  offspring 
of  the  animals  would  be  the  joint  property  of  the  parties,  but  no  provision 
was  made  for  the  hypothecation  of  such  offspring  as  might  fall  to  share  of  B.— 

Held  that  as  the  Indian  Contract  Act  only  deals  with  "  pledges  "  and 
not  with  "  hypothecs  "  it  was  doubtful  whether  a  contract  of  hypothecation 
could  be  recognised  at  all  under  our  system  of  law,  as  valid  against  the 
claims  of  a  third  party  who  had  no  knowledge  of  that  contract  or  whose 
claim  was  anterior  in  point  of  time  to  the  contract. 

/.  L.  R.  30  Cal  539  (548)  (P.O.)  (1),  referred  to,  andGhose  on  Mortgages, 
3rd  edition,  pp.  147—149. 

Held  also,  that  in  any  case  the  hjrpothec  could  not  be  extended  to  include 
the  offspring  of  the  animals  as  an  accession  to  the  hypothecated  property. 

Second  appeal  from  the  decree  of  Rai  Bahadur  Bhagat  Narayan 
Das,  Ahltcivalia,  Divisional  Judge,  Shahpur,  dated  the  Sth 
Apil  1913. 

Bhagat  Ram  Puri,  for  appellants. 

Nand  Lai,  for^respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Rattigan,  J.— On  the  29th  July  1898  a  decree  for  R.';.  210, 
with  costs,  was  obtained  by-  Chimna  Ram  against  Mian  and 
Muhammad,  and  on  the  16th  August  1910  (after  several  previous 
applications  for  execution  of  the  said  decree  which  proved 
infructuous)  the  sons  of  Chimna  Ram  (present  defendants 
Noa.  1 — 3)  succeeded  in  having  two  camels,  said  to  be  worth 
Rs.  200,  attached  Thereupon  the  pi-esent  plaintiffs  ohjected 
that  the   camels   were   the    joint   property   of   themselves    and 


19/^  Nor.  1914. 


(1)  (1902)  7.  L.  R.  30  Cnl,  539  (548)  (P.  C.)  Qlokori  PAhee  v.  Dharmodas 
Ghose). 
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the  judgment-debtors  (defendants  Nos.  4  and  5),  and  had, 
moreover,  been  hypothecated  to  the  objectors  by  agreement, 
dated  6th  October  1902,  and  could  not,  therefore,  be  attached 
and  sold,  except  subject  to  their  riglits.  These  objections 
having  been  disallowed,  the  objectors  brought  tlie  present 
suit  and  claim  therein  a  declaratory  decree  that  the  animals 
in  question  are  not  liable  to  be  attached  and  sold. 

From  the  facts,  as  found  by  the  lower  Courts,  it  appears 
that  the  plaintiffs  pnrchased  a  number  of  goats,  sheep  and 
camels  on  behalf  of  themselves  and  the  judgment-debtors  and 
that  it  was  agreed  in  October  1902  that  these  animals  were 
to  be  the  joint  property  of  plaintiffs  and  judgment-debtors 
in  equal  shares,  and  that  the  animals  belonging  to  the  latter  wei^e 
to  be  deemed  to  be  hypothecated  to  plaintiffs  as  security  for 
the  repayment  of  the  money  advanced  by  plaintiffs  for  their 
purchase.  The  agreement  further  provided  that  the  parties 
wei'e  to  be  joint  owners  of  the  offspring  of  the  said  animals, 
but  no  provision  was  made  for  the  hypothecation  of  such  off- 
spring as  might  fall  to  the  share  of  the  judgment-debtors. 

The  two  camels  that  have  been  attached  are  the  offspring 
of  the  camels  which  were  originally  pui-chased  and  hypothecated 
as  aforesaid. 

The  Divisional  Judge  has  held  that  these  two  camels  belong, 
under  the  terms  of  the  agreement,  to  the  parties  jointly  in 
eqnal  shares  ;  that  one  camel  must,  thei'efore,  be  regarded 
as  the  property  of  the  plaintiffs  and  as  .such  I'eleased  from 
attachment ;  but  that  the  other  camel  belongs  to  the  judgment 
debtors  and  is  liable  to  be  attached,  inasmuch  as  the  agree- 
ment of  October  1902  made  no  provision  for  the  hypothecation 
of  the  judgment-debtoi's'  share  in  the  offspring  of  the  hypothe- 
cated animals.  He  has,  accordingly,  granted  plaintiffs  the 
decree  prayed  for  as  regards  the  one  camel,  but  dismissed  it 
as  regards  the  other. 

I  am  now  asked  to  set  aside  this  order  on  the  ground  that 
the  Divisional  Judge  erred  in  law  in  holding  that  the  camel 
l)elonging  to  the  judgment-debtors  was  n'ot  subject  to  the  hypo- 
thecation in  favour  of  plaintiffs,  the  agreement  being  that  the 
young  of  the  animals  hypothecated  must  be  considei'ed  as 
mere  accessions  to  the  former  and  as  such  subject  to  the 
terms  of  the  agx^eement. 

1  cannot  accept  this  contention. 

Hypothecation  is  a  mode  of  creating  a  security  whereby 
not  merely  the    ownership,    but  also  the  possession  of  the  thing 
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x'emains  with  the  owner.  To  that  extent  it  has  many  advan- 
tages over  a  pledge  which  necessarily  implies  the  transfer  of 
])ossession  of  the  thing  to  the  pledfjee,  or  pawnee,  but  it  has 
the  very  great  disadvantage  of  lending  itself  to  fraud  and  of 
depriving  creditors  of  their  just  rights,  as  it  may  be  effected 
merely  by  agreement  of  parties  without  the  knowledge  of  others. 
The  Indian  Contract  Act  makes  no  pi^ovision  for  hypothecs 
and  it  may  be  open  to  doubt  whether  they  can  be  said  to  be 
recognised  by  the  law  of  this  country  (see  as  to  this  Ghoae 
on  Mortgages,  8rd  edition,  pages  147 — 149). 

Tl\e  law  of  England  recognises  the  contract  but  only  in 
the  form  prescribed  by  the  Bills  of  Sale  Act  and  in  the  excep- 
tional case  of  hypothecs  of  ships,  by  the  Merchant  Shipping 
Acts. 

Assuming,  however,  fchat  the  contract  is  valid  as  against 
a  creditor  of  the  owner  of  the  chattel,  I  have  no  doubt  whatever 
that  the  rights  of  the  person  in  whose  favour  the  hypothec  is 
made  are  limited  strictly  to  the  actual  chattel  hypothecated, 
and  do  not  extend,  in  a  case  such  as  that  before  me,  to  the 
offspring  of  the  hypothecated  animal. 

Mr.  Bhagat  Ram  Puri  argues  that  the  young  of  such 
animals  are  "accessions"  and  as  such  subject  to  the  terms  of  the 
hypothec. 

But  here  again  I  cannot  agree  with  him.  No  doubt,  upon 
the  principle  recognised  in  section  70  of  the  Transfer  of  Pro- 
perty Act,  acce.'^sions  to  property  mortgaged  enure  for  the 
benefit  of  the  mortgagee,  and  consequently  (to  quote  from  one 
of  the  illustrations  to  that  section)  if  "  A  moi^tgages  a  certain  {dot 
of  building  land  to  B,  and  afterwards  erects  a  house  on  the  plot, 
for  the  purposes  of  his  security,  B  is  entitled  to  the  house  as 
well  as  the  plot."  But  the  young  of  animals  are  not  mere  acces  • 
sions  to  the  latter,  but  are  fruchts,  and  there  appears  to  be  no 
principle  or  justification  for  holding  that  the  p'uctits  of  a  thing, 
which,  thouoh  made  security  for  the  payment  of  a  debt,  still 
remains  in  the  ownership  anfl  possession  of  the  owner,  is  to  bo 
regarded  as  an  inseparable  addition  to  the  hypothecated  chattel. 

In  so  holding  I  am  aware  that  T  am  deciding  contrary  to 
the  rule  recognised  by  the  Roman  Law  whereby  "  whatever 
acceded  to  an}  thing  hypothecated  fell  under  the  hypothec 
and  was  added  to  the. security  of  the  creditor  who  had  thus, 
e.g-,  the  same  rights  over  the  childrerr  of  a  female  slave  as  ho 
had  over  the  slave  herself,"  (see  Hunter's  Roman  Law,  page 
445).     But   the  Roman  Law  recognised  the  contract  of  hypothec 


66 


CIVIL  JUDGMENTS- No.  11.  !  Record, 


to  an  extent  which  has  not  been  accepted  by  any  modern  State 
except  Spain  (see  Holland's  Jurisprudence,  4th  edition,  pages 
191_192),  and  speaking  with  the  utmost  diffidence,  I  cannot 
find  any  justification  for  holding  that  the  offspi-ing  of  an  animal 
which  has  been  hypothecated  should  be  made  subject  to  the 
hypothec.  At  its  birth  it  becomes  a  separate  entity  and  is 
in   no  sense  a  mere  accessory  to  the  animal  which  gave  it  birth. 

I  know  of  no  authointy,  nor  was  any  cited  before  me,  for 
the  proposition  for  which  Mr.  Bhagat  Ram  Puri  contends, 
while  on  the  other  hand,  I  am  not  without  doubt  whether  a 
contract  of  hypothecation  can  be  reoogaised  at  all  under  our 
system  of  law  as  valid  against  the  claims  of  a  third  party  who 
has  no  knowledge  of  that  contract  or  whose  claim  was  anterior 
in  point  of  time  to  the  contract.  The  Contract  Act  expressly 
deals  with  the  subject  of  "Pledges,"  but  is  silent  as  regai^ls 
hypothecs,  and  their  Lordships  of  the  Privy  Council  have 
expressly  stated  that  the  Act,  so  far  as  it  goes,  is  exhaustive  and 
imperative  (/.  L.  li.  30  Calcutta  at  page  548)  (1). 

For  the  reasons  given  I  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  11. 

Before  Eon.  Mr.  Justice  Shah  Din  and  Hon.  Mr. 
Justice  Scott-Smith. 

MADANGOPAL  AND  ANOTHER— (Petitignrks), 

Yfirsus 
MtJSSAMMAT   NARBAD A— (Respondent). 

Civil  Revision  No.  241  of  1913.. 

Act  XIX  0/1841,  sections  3,  4  and  5 —■protection  of  property  of  deceaseil 
person  —  necessary  procedure  by  Court  before  curator  is  appointed. 

Held  following  T.  L.  R.  12  Mad.  341  (345)  (2)  that  the  necessarj'  conditions 
subject  to  whicli  a  curator  is  to  be  appoiated  under  section  5  of  Act  XIX 
of  1841  are  :  — 

(1)  There  must  be  an  application  and  an  examination  as  directed  in 
section  3  ; 

(2)  The  Judge  must  be  in  a  position  to  say  upon  such  application  and 
examination  that  danger  is  to  be  apprehended  of  misappropriation  or  waste  of 
tlie  property  before  the  siunmary  suit  can  be  determined  ;  and 


(1)  (1902)  I.  L.  R.  m  Cal.  539  (548)  (/'.  C.)  {Mohori  Bibee  v.  Dliarmodas 

(ilwse). 

(2)  (1689J  LL.  R.  \2  Mad.  341  (345)  {Papamma  v.  Collector  of  Qodavari) 
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(3)  The  delay  in  obtaining  security  from  llic  party  in  possessiun  or  its 
insufficiency  must  be  likely  to  expose  the  party  out  of  possession  to  consider- 
able risk. 

15  Indian  Cases  504  (Ij,  (36  P.  R.  1882  (F.  B.)  (2),  7  P.  R.  1904,  (3) 
referred  to.  ^ 

Revision  fro, n  the  order  of  Mirza  Zafar  Ali,  District  Judge,  B'eroze- 
pore,  dated  the  Sth  February  1913. 

C.  13evaii  Petman  and  Manohar  Lai,  for  petitioners. 

Sewa  Ram  Singh,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Scott-Smith,  J. — This  is  an  application  for  revision  of  au  order  2l«/  May  1914. 
of  the  District  .ludge  of  Ferozepore  purporting  to  be  passed  under 
the  provisions  of  Act  XIX  of  1841.  The  property  in  dispute 
in  the  case  is  that  of  Ram  Narain  who  died  on  the  2ud  of 
December  1911,  and  there  is  a  dispute  as  to  succession  between 
the  petitioners  Seth  Madan  Gopal  and  Seth  Sheopat  Rai,  first 
cousins  of  the  deceased,  on  the  one  side,  and  Mussammat  Narbada, 
respondent,  the  posthumous  daughter  of  Seth  Ram  Naraiu  on 
the  other.  After  the  death  of  Ram  Nai-ain  the  petitioners 
obtained  possession  of  all  the  property,  moveable  and  immoveable, 
of  the  deceased.  They  obtained  the  moveable  property  in 
consequence  of  an'  order  of  the  Deputy  Commissioner  of  tlie  12th 
of  June  1932,  and  after  a  list  thereof  had  been  prepared  by  Rai 
Bahadur  Tilok  Chand,  Sub-Divisional  Officer,  Fazilka. 

The  present  application  was  made  on  behalf  of  Mussammat 
Narbada  under  Section  1  of  Act  XIX  of  1841  on  the]  4th  of 
November  1912.  The  District  Judge  after  i*ecording  evidence 
ex  parte  issued  a  citation  to  petitioners  under  section  4  of  the 
Act.  They  attended  on  the  3rd  of  February  1913  and  put  in 
written  statements  on  that  date  and  again  on  7i\i  of  February. 
On  the  Sth  of  February  the  order  of  which  revision  is 
sought  was  passed  by  the  District  Judge.  By  this  order  the 
District  Judge  directed  that  a  curator  should  be  appointed  under 
section  5  of  the  Act  but  he  deferred  making  a  specitic  appoiut- 
nnnt  until  some  subsequent  date. 

Mr.  Petman   on   behalf   of  the  petitioners  referred  us  to  15 
Indian  Cases,  page  5'J4  (1),  6Q  P.  B.  of  1882  (4),  7  P.  li.  19U1  (3), 
and  Indian  Law  Reports  12   Madras  311    (4),    as    authority    for 
the  proposition   that   the   provisions  of  section  3  of   Act  XIX  of 
1841  must  be  strictly  complied  with. 

(1)  (1912j  15  Indian  Cases  5U4  {Turuk  Chandra  Gosicami  v.  Satya  Charan)  . 

(2)  m  P.  R.  1882  (F.  B.)  {Gorakli  Natliv.  BishemberNatli). 
{o)  7  P.  R.  1904  (Muasavimat  Jagoji  v.  ilanmokan  Nath). 

(4J  (1889j  1.  L.  H.  12  Mad.  341  (345;  {Papasnma  v.  Collector  o/Godavari), 
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We  liave  carefully  examined  the  leeord  and  we  tiud  that 
the  District  Judge  has  complied  with  the  piovisious  of  section 
3.  He  made  the  enquiry  contemplated  by  that  section  and  held 
iu  a  detailed  order  that  there  were  strong-  reasons  for  believing 
that  the  party  iu  possession,  i.e.,  the  petitioners  had  no  lawful 
title,  and  that  the  respondent  was  really  entitled  and  wa^:; 
likely  to    be   prejudiced   if    left   to    the   ordinary   remedy    of  a 

regular  suit. 

We  theiefore  hold  that  there  is  no  ground  for  interference 
on  the  o-round  that  the  provisions  of  section  3  of  the  Act  have 
not  been  complied  with. 

In  IndiiDi,  Law  lie^urh  iL'  SLudras  341  at  page  345  (1)  the 
conditions  subject  to  which  a  curator  is  to  be  appointed  are 
clearly  laid  down.     They  are  as  follows : — 

"  (1)  There  must  be  an  application  and  an  examination  as 
"  directed  in  section  3  "  ; 

"  (2)  The  Judge  must  be  in  a  position  to  say  upon  such 
"application  and  examination  that  danger  is  to  be  apprehended 
"  of  misappropriation  or  waste  of  the  property  before  the  sum- 
"  mary  suit  can  be  determined  ;  and 

"  (3)  The  delay  in  obtaining  security  from  the  party  in 
"possession  or  its  insuflficiency  must  be  "likely  to  expose  the 
"  party  out  of  possession  to  considerable  risk." 

Now  as  already  stated  the  tiist  condition  has  been  complied 
with.  As  regards  the  second,  the  District  Judge  in  his  order 
says  :  — 

"  I  tiud  tliat  misappropriation  of  income  and  other  property 
"  by  the  respondents  can  very  reasonably  be  apprehended." 

This  can  hardly  be  said  to  be  a  clear  finding  that  danger  of 
misappropiiation  is  really  to  be  apprehended,  and  a  reference 
to  the  i-ecord  shows  that  there  is  not  an  iota  of  evidence  to  the 
effect  that  the  petitioners  are  likely  to  misappropriate  or  waste 
any  property.  It  is  therefore  difficult  to  see  how  the  District 
J  udge  came  to  his  conclusion  in  this  respect. 

The  third  condition  is  altogether  absent.  The  ques- 
tion of  secui'ity  has  been  absolutely  ignored  by  the 
District  Judge.  The  petitioners,  it  appears,  were  never 
asked  to  give  security.  Mr.  Petman  says  that  they  are  ready 
to  give  security  to  any  amount  whenever  it  is  demanded  from 
them.  The  District  Judge  should  certainly  have  asked  them 
to  give  security  and  should  not  have  passed  an  order  for  the 
appointment  of  a  curator  unless  they  made  a  delny  in  furnishing 
the  secui-ity  or  unless  it  were  insufficient. 


(1)  (188U)  /.  L  R.  12  Mad.  34i  (3-15j  {Papavma  v.  Collector  of  Godavari). 
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"We  therefore  hold  that  the  District  Judge  acted  with 
material  irregularity  in  passin;^  his  order  of  the  8th  of  February 
and  we  set  it  aside  accordingly.  The  record  will  be  returned 
to  the  Lower  Court  in  order  that  it  may  proceed  according  to 
law.     There  will  be  no  order  as  to  costs  of  this  Court. 

Revision  allowed. 


No.  12. 

Before  Hon.  Mr.  Justice  Johnstone  and  Bon.  Mr. 
Justice  Cheris, 

G  OBIN  D  LAL— (Plaintiff)— APPELLANT, 

Versus 

BALDEO  SINGH— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  211  of  1910. 

Civil  Procedure  Code,  1908,  section  11,  explanation  IF— res  judicata— 
matters  lohich  might  and  ought  to  have  been  made  ground  of  defence  or  attack 
in  the  former  suit. 

On  the  4th  April  1903  the  defendant  executed  a  bond  in  favour  of 
plaintiff  for  Rs.  3,539  for  3  years  bearing  interest  at  Rs.  15  per  cent,  per 
annum  to  be  paid  yearly  and  in  case  of  default  compound  interest.  On  20th 
June  1904  plaintiff  sued  for  Rs.  547-9-0  interest  and  compound  interest  due 
up  to  date  of  institution  of  suit.  The  defendant  appeared  in  Court  and  asked 
for  10  days  time  to  settle  up  with  plaintiff.  This  request  was  granted,  but 
defendant  neither  settled  up  nor  appeared  again  in  Court  and  an  ex  parte 
decree  was  passed  in  favour  of  plaintiff  for  Rs.  530  and  costs,  the  claim  to 
compound  interest  being  disallowed,  neither  party  appealed  from  this  decree. 
The  plaintiff  has  now  filed  a  suit  for  recovery  of  the  principal  and  interest 
and  compound  interest  for  the  period  beginning  from  institution  of  the  previous 
suit.  Defendant  admits  execution  of  the  bond  but  pleads  undue  influence, 
weakness  of  intellect  and  want  of  consideration,  he  also  urges  that  the  interest 
is  extortionate. 

Held  by  the  Chief  Court,  that  under  section  11,  explanation  IV  the  pleas 
now  set  up  by  defendant  and  not  raised  in  the  previous  suit  were  rts  judicata 
and  could  not  be  gone  into. 

Held  also,  that  the  decision  in  the  previous  suit  on  the  question  of  com- 
pound interest  adverse  to  plaintiff  was  res  judicata  and  no  such  claim  could 
consequently  be  entertained  in  the  present  suit. 

I.  L.  R.  24  Cal.  83  (1),  distinguished. 

I.  L.  R.  24  Cal.  711  (2),  and  I.  L.  R.  28  Cal.  17  (3),  dissented  from. 

First  appeal   from    the   decree    of    G.  F-  Usborne,  Esquire,  District 
Judge,  Ambala,  dated  the  iSth  January  1910. 

Rambhaj  Datta,  for  appellant. 
Gokal  rhand  Narang,  for  respondent. 


(li   (1896  I.  L.  R.  24  Cal.  83  {Snrkum  Abu  Torabw.  Rnhaman  Bukah). 

(2)  (18y7)  i.L.R.   24  CaL  711    yKailash  Mondul  v.  Baroda  Sundari 

(3)  (leOO)  /.  L.  R.  28  Cal.  17  ^Woomesh  Chandra  v.  Barada  Dai), 
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The  judgment  of  the  Court  was  delivered  by — 
Mh  July  1914:.  Chevis,    J. — In    this    case    the  plaintiff  sued  for    a   sum  of 

Rs.  6,99) -13-0  and  costs  and  interest  from   date  of  institution  of 
suit  to  date  of  payment. 

The  learned  District  Judge  has  passed  a  decree  for  Rs-  4,084 
and  costs  payable  by  certain  instalments. 

The  plaintiff  appeals,  claiming  the  full  sum  of  Rs.  6,991-13 

and  interest  till  date  of   payment,  and  asking    that  the  order  as 

to  instalments    may   be   set  aside.     He  h^s  paid  stamp  only  on 

the    difference   between    Rs.  6,991   and   Rs.  4,084.     Mr.    Grokal 

Chand  objects    that   plaintiff  should   pay    further   stamp.     We 

consider  this  correct  as  regards  the  instalments.     The  diffeience 

to  plaintiff  between  getting  his  money  on  the  date  of  the  District 

Judge's  decree   and  getting   it  by  instalments   as  ordered  (t.  e  , 

the    discount   on  the   deferred    instalments),    coaies    to   about 

Note.— This  stamp   Rg.  300,  so  we   have    directed  that    a  fui^ther  stamp  of  Rs.  22-8 
has  now  been  put  in. 
(Sd.)  W.  CHEVIS,      should  be  put  in.     We  ai^e  not  prepared   to  call  tor   any  further 

Judge,  stamp  on  the  prayer  for  future  interest. 

We  here  note  that  the  balance  of  printing  fee  and  also  the 
sum  of  Rs.  16  cost  of  adjournment  mentioned  in  the  order  of 
this  Court,  dated  22nd  January  1913,  have  been  paid. 

The  claim  is  based  on  a  bond  for  Rs.  3,539,  executed  by  the 
defendant  on  4th  April  1903.  This  bond  provides  for  interest 
at  Rs  1-4  per  cent,  per  mensem  (=Rs.  15  per  cent,  per  annum) 
to  be  paid  yearly  ;  in  case  of  default  compound  interest  is  to 
be  charged.  The  bond  also  provides  that  plaintiff  may  recover 
interest  by  suit.  The  principal  sum  was  to  be  recoverable  after 
three  years. 

On  20th  June  1904,  plaintiff  sued  for  Rs.  547-9,  interest 
and  compound  interest  calculated  from  the  date  of  the  bond  to 
date  of  institution.  The  defendant  appeared  in  Court  and 
simply  asked  for  ten  days  time  to  settle  up  with  plaintiff.  This 
request  was  granted,  but  defendant  neither  settled  up  nor 
appealed  again  in  Court.  So  plaintiff  produced  some  evidence, 
and  then  on  2nd  August  1904  an  ex-parte  decree  was  passed  in 
his  favour  for  Rs.  530  and  Rs.  56,  costs  of  suit.  The  claim  whs 
disallowed  so  far  as  compound  interest  was  concerned.  From 
this  decree  no  appeal  was  lodged  by  either  party. 

The  present  claim  is  for  the  principal  and  for  interest  and 
compound  interest  for  the  period  beginning  from  institution  of 
the  former  suit. 

The  defendant  admitted  execution  of  tlie  bond,  but  pleaded 
undue  influence,  weakness  of  intellect,  and  want  of  consideration  j 
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he  also  urged  that  the  interest  daimed  is  extortionat<3.  For 
the  plaiutifE  it  was  urged  in  reply  that  the  decision  in  the 
former  suit  rendered  the  matter  res  jtidicata,  a,nd  that  pleas  of 
undue  influence,  and  want  of  consideration,  &c.,  could  not  now 
be  entertained. 

The  learned  District  Judge  held  that  the  former  decision 
was  no  bar  to  these  pleas,  and  decided  the  case  on  the  merits- 
The  pleas  of  undue  influence  and  weakness  of  intellect  were 
overruled.  It  was  held  that  the  bond  was  only  partly  for 
consideration,  and  compound  interest  was  disallowed  on  the 
ground  that  it  was  not  pi-ovided  for  in  the  bond  (though  here 
the  District  Judge  is  clearly  in  error),  and  the  decree  now  under 
appeal  was  passed. 

For  the  plaintiff  it  is  strongly  urged  before  us  that  the 
decision  in  the  former  suit  bars  the  pleas  of  undue  influence, 
want  of  consideration,  and  weakness  of  intellect,  &c.,  now  put  in 
by  the  defendant.  Explanation  IV  of  section  11,  Civil  Procedure 
Code,  is  relied  on. 

The  former  suit  was  ti'ied  by  a  Subordinate  Judge  of  the 
1st  class,  so  the  case  was  decided  by  a  Court  competent  to  try 
the  present  suit.  Had  the  issues,  now  raised,  been  raised  in  that 
Court  and  heard  and  decided  by  that  Court,  then  section  11 
would  be  a  clear  bar  to  their  being  tried  again  in  the  present 
suit.  These  issues  undoubtedly  could  and  should  have  been 
raised  in  the  former  suit,  and  so  under  explanation  IV  the 
matters  in  issue  must  be  deemed  to  have  been  matters  directly 
and  substantially  in  issue  in  that  suit.  But  on  behalf  of  the 
defendant  it  is  urged  that,  whatever  may  be  said  as  to  explana- 
tion IV,  the  fact  remains  that  the  pleas  now  raised  on  behalf  of 
the  defendant,  though  they  may  be  looked  upon  as  "  matter 
"  directly  and  substantially  in  issue  "  in  the  former  suit,  were 
"  not  heard  and  finally  decided"  in  that  suit. 

Explanation  IV  clearly  refers  to  pleas  which  might  and 
ought  to  have  been  raised  in  the  former  suit  and  were  not  8o 
raised.  Such  pleas  may  be  pleas  which  might  and  ought  to 
have  been  raised  either  by  the  defendant  as  ground  of  defence 
or  by  the  plaintiff  as  ground  of  attack.  The  ordinaiy  course  is 
that  pleas  not  raised  bj  either  party  are  not  heard  and  decided 
by  the  Court.  Excepting  certain  legal  points,  e.  g.,  the  fact  of 
a  suit  being  obviously  time-barred,  a  Court  does  not  ordinarily 
raise  questions  siio  motu ;  it  is  for  the  parties  to  specify  in 
their  pleadings  the  grounds  of  attack  and  defence.  So  that, 
if  we  are  to  hold   that,   because  a  plea    which  might  and  ought 
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to  have  been  raised  in  a  former  suit  has  not  been  heard  and 
decided  in  that  suit,  it  can  be  raised  again  in  a  subsequent 
suit  between  the  same  parties,  it  appea'^s  to  us  that  explana- 
tion IV  is  very  much  of  a  dead  letter,  and  might  as  well  be 
i-epealed. 

We  have  stated  that  the  present  pleas  could  and  should  have 
been  raised  by  the  defendant  in  the  former  suit.  That  they 
could  have  been  raised  appears  unquestionable  and  since  we 
consider  it  the  clear  duty  of  e\ery  litigant  to  bring  forward  all 
his  pleas  at  the  earliest  stage  and  not  to  litigate  by  instalments 
we  consider  that  these  pleas  not  only  might,  bat  also  ought  to 
have  been  raised  in  the  former  suit.  No  doubt  in  certain  cases 
a  defendant  might  urge  that  at  the  time  of  the  former  suit  he 
was  not  aware  of  certain  pleas  open  to  him,  and  if  he  could 
shew  that  even  with  due  care  and  diligence  he  was  not  so  aware, 
no  doubt  it  might  be  said  that  the  phrase  "  ought  to  have  been 
laised"  was  not  applicable.  But  the  present  is  not  one  of  those 
cases.  The  defendant  is  not  alleged  to  be  of  stronger  intellect 
now  than  at  the  time  of  the  former  suit.  He  certainly  is  not 
an  uttei-  lunatic,  nor  was  he  at  the  time  of  the  former  suit. 
And  in  no  way  is  it  shewn  that  he  was  not  in  just  as  good  a 
position  at  the  time  of  the  former  suit  to  raise  the  pleas  now 
advanced  as  he  is  now. 

For  the  defendant  reliance  is  placed  on  two  rulings,  24  Cal. 
711  (1)  and  28  Cal.  17  (2).  The  earlier  of  these  two  rulings 
is  a  ca-e  in  which  the  plaintiff,  having  sued  for  rent  and  got  a 
decree,  later  on  brought  a  second  suit  for  rent  not  due  at  the 
time  of  the  first  suit.  In  the  later  suit  the  defendant  pleaded 
that  the  plaintiff  was  not  his  landlord,  but  merely  a  benamidar. 
It  was  held  that  section  13,  Civil  Procedure  Code  (now  section 
11),  was  no  bar  to  such  a  plea.  The  learned  Chief  Justice 
gave  as  one  of  his  reasons  that  thei'e  were  no  materials  on  the 
record  to  enable  the  Court  to  say  that  "  the  matter  which  the 
"defendant  now  desires  to  set  up  might  or  ought  to  have  been 
"  ground  for  defence  "  in  the  former  suit  "The  mattei's  he 
"  now  desires  to  set  up  may  not  have  been  within  the  knowledge 
"of  the  defendant  in  1878."  But  the  decision  of  Banerji,  J., 
is  based  on  the  ground  that  section  13,  explanation  2  (now 
section  11,  explanation  4),  though  it  says  "  shall  be  deemed  to 
"  have  been  a  matter  directly  and  substantially  in  issue  in  such 
•'  suit  "  does  not  go  on  to  say  "  and  shall  be  deemed  to  have  been 

(1)  (1897;   I.  L.  R.  24   Cal   711    {Kailash  Mondul  v.  Baroda   Sundari 

Dasi). 

(2)  (1900)  /.  L.  R.  28  Cal.  17  (Woomesh  Chandra  v.  Barada  Das). 


February,  1915.  ]  CIVIL  JUDGMENTS— No.   12  73 

"  heard  aud  finally  decided  in  such  suit."  The  learned  Judge 
goes  on  to  say,  quoting  an  earlier  Calcutta  ruling,  24  Gal.  83,  (I) 
that  it  is  only  where  the  subject-matter  of  the  two  suits 
is  the  same  that  the  matter  can  be  said  to  have  been  heard 
and  finally  decided,  notwithstanding  that  the  matter  was  never 
raised  in  issue. 

Turning  to  24  Gal.  83,  (1)  we  find  that  it  was  held  that  the 
right  claimed  by  the  plaintiffs  in  the  second  suit  was  a  different 
right  to  that  claimed  by  them  in  the  first  suit,  so  it  was  held 
that  the  first  suit  was  no  bar  to  the  second.  This  decision 
seems  obviously  unimpeachable.  But  there  is  a  paragraph  at 
the  foot  of  page  88  of  the  report  which  we  must  here  quote. 

"  The  subject-matter  of  the  present  and  the  previous  suit 
"  being  thus  distinct,  the  2nd  explanation  to  section  13  has,  in 
"  our  opinion,  no  application  to  the  case.  It  is  not  a  case  in 
"  which  the  plaintiff,  having  on  a  former  occasion  sued  for  a 
"  certain  relief  on  the  strength  of  one  title,  afterwards  claims 
"  the  same  relief  on  the  ground  of  another  title  of  which  on 
"  the  former  occasion  he  might  have  availed  himself,  and  it  is 
"  to  cases  of  that  nature  that  the  application  of  the  explanation 
"is  confined." 

No  doubt  this  is  correct  so /ar  a*  reliefs  sought  in  the  plaint 
are  concerned,  and  we  conceive  that  that  is  all  that  the  learned 
Judges  intended  to  lay  down,  but  the  explanation  may  obviously 
be  a  bar  to  pleas  set  up  for  the  defence  just  as  much  as  pleas 
set  up  by  the  plaintiff.  When  a  defendant  pleads  "  the  plaintiff 
'•  is  barred  from  the  relief  which  he  now  claims  because  he  has 
"  already  sued  me  unsuccessf ullj^  for  that  relief,"  the  question 
for  decision  obviously  is,  is  the  subject-matter  of  the  two  suits  the 
same,  and  if  the  answer  to  this  question  is  in  the  aflirmative,  the 
second  suit  must  be  held  as  barred. 

But  apart  from  this  particular  case  we  are  utterly  unable 
after  cai-efully  reading  the  whole  of  section  U,  to  discover  any 
indication  therein  that  it  is  applicable  only  to  cases  in  which 
the  subject-matter  is  the  same  as  the  subject-matter  of  a  former 
suit,  that  is,  assuming  that  by  the  term  "  subject-matter  "  is 
meant  the  relief  claimed  by  the  plaintiff.  With  all  due  respect 
therefore  we  feel  constrained  to  dissent  from  the  decision  of 
Banerjee  J.,  in  24  Cal.  71],  and  from  the  later  ruling  28  Cal.  17, 
which  approves  of   that    decision.     Section  1 1  bars  the  trial  not 


(1)  (1896)  J.  L.  R.  24  Cal.  83  [Sarkum  Abu  Torah  v.Rahaman  Buk$h)> 
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only  of  salts  but  of  issues  and  no  issae  can  be  tried  in  which 
the  matter  in  issue  has  been  in  issue  in  a  former  suit  between 
the  same  p  u'ties  and  heard  and  decided.  There  is,  so  far  as  we 
can  see,  nothing  in  the  section  which  limits  the  bar  to  cases  in 
which  the  subject-matter  of  the  suit  is  the  same  as  in  the 
former  suit  and  when  we  apply  explanation  -i,  and  deem  the 
matter  to  have  been  "  directly  and  substantially  in  issue " 
in  the  former  suit,  we  think  that  the  only  logical  result  is 
to  hold  that  the  decision  in  the  former  suit  must  be  re- 
garded as  an  adjudication,  either  express  or  by  implication, 
of  all  matter  directly  and  substantially  in  issue  in  that  suit. 

We  hold,  therefore,  that  the  pleas  now  raised  by  the  defen- 
dant are  barred  by  the  decision  in  the  former  suit,  excepting  the 
plea  as  to  compound  interest  not  being  claimable.  Here 
the  decision  in  the  former  suit  is  in  favour  of  the  defendant, 
and  must  be  adhered  to,  right  or  wrong.  In  this  respect 
section  11  acts  as  a  bar,  not  to  the  defendant,  but  to  the 
plaintiff. 

As  to  instalments,  it  is  always  in  the  discretion  of  the  Courts 
to  allow  such  a  plea,  but  we  do  not  think  that  this  is  at  all  a  fit 
case  for  instalments.  The  defendant  is  not  a  hard-working  man 
overcome  by  unavoidable  misfortunes,  his  troubles  are  due  to  his 
own  vices. 

As  to  interest,  we  think  the  plaintiff  is  entitled  to  interest 
at  a  moderate  rate  from  date  of  institution  of  suit  till  date  of 
payment.  "We  shall  allow  such  interest  at  the  rate  of  6  per  cent, 
per  annum.  Up  to  date  of  institution  of  suit  simple  intex*est  will 
be  allowed  at  15  per  cent,  per  annum,  the  I'ate  laid  down  iu  the 
bond.  Interest  has  already  been  sued  for  and  decreed  in  the 
former  suit  up  to  20th  June  1904:.  The  interest  on  Rs.  3,539  at 
15  per  cent,  per  annum  from  2')th  June  1904  to  23rd  June  1909 
(say  five  years)  comes  to  Rs.  2,654.     Total  Rs.  6,193. 

We  understand  that  the  defendant  has  already  made  certain 
payments  into  Court  towai'ds  this  decree  through  the  Court  of 
Wards.  Such  payments  will  of  course  be  credited  towards  the 
decree  which  will  now  be  passed. 

We  so  far  accept  the  appeal  as  to  raise  the  decree  to  one  for 
Rs.  6,193,  with  interest  from  date  of  institution  till  date  of 
payment,  such  interest  lo  be  calculated  at  6  per  cent  per  annum 
on  the  above  sum  decreed  or  on  the  balance  remaining  due  at 
any  time. 

As  to  costs,  we  note  that  the  plaintiff  has  succeeded  in 
f  vadiug  a  decision  on   the   merits   by   appeal  to  the  principle  of 
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res  judicata.  We  lave  allowed  this  question  of  res  judicata  to  be 
argued  before  us,  though  it  was  not  specifically  pleaded  in  the 
memorandum  of  appeal.  In  these  circumstances  we  leave  the 
parties  to  bear  their  own  costs  in  this  Court,  but  the  plaintifE 
will  recover  from  the  defendant  costs  incurred  in  the  first  Court 
to  the  extent  allowed  by  that  Court. 

Appeal  accepted. 


No.  13. 


Before  Hon.  Sir  Alfred  Kensington,  Chief  Judge,  and 
Hon.  Mr.  Justice  Shah  Din. 

SHANKA.RLAL— (Dependant)— APPELLANT, 

Versus 

DALLU— (Plaintiff)— SK:INNE.{—(  Vendor)— 

RESPONDENTS. 

Civil  appeal  No  328  of  1911. 

Punjab  Pre-emption  Act,  11  of  1905,  section  3  (1) — right  to  collect  arrears 
of  rent — ichether  agricultural  land—Punjab  Alienation  of  Land  Act,  XIII  of 
1900,  section  2  (3)  (d). 

PlaintilT  sued  for  pre-emption  in  respect  of  a  sale  which  included,  inter 
alia,  the  right  to  realize  arrears  of  rent  from  the  tenants  of  the  land  sold. 
In  his  original  plaint  no  mention  was  made  of  this  right  and  it  was 
urged  b}'  defendant  that  the  suit  must  fail,  as  the  plaintiff  had  omitted  to 
claim  part  of  the  property   sold  to  which  his  right  of  pre-emption  extended. 

Held,  that  the  right  to  collect  arrears  of  rent  was  not  "  a  right  to  receive 
rent"  within  the  meaning  of  section  2  (3j  (d)  of  the  Punjab  Alienation  of  Land 
Act  and  was  consequently  not  "  agricultural  land  "  within  the  meaning  of 
section  3  of  the  Punjab  Pre-emption  Act,  and  therefore  its  omission  from  the 
plaint  was  not  fatal  to  the  suit. 

First  appeal  from  the  decree  of  Lata  Bitcan    Chand,  District  Judge 
of  Hissar,  dated  the  25th  day  of  January  1911. 

Pestonjee  Dadabhai  and  Bahadur  Chand,  for  appellant. 
Lakhshmi  Narain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — By  a  registered  deed,  dated  the  6th  December  6th  July  1914. 
1908,  Mr.  Robert  Hercules  Skinner,  a  member  of  the  well- 
known  Skinner  family  of  Hansi,  sold  to  B.  Shankar  Lai,  a 
Pleader  of  Hissar,  the  eiitire  agricultural  estate  comprised  in 
village  Dhansu,  situate  in  tahsil  Hissar,  together  with  certain 
arrears   of  lent   said   to   be   due   to  the  vendor  by  his  tenants 
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in  village  Dhansa,  for  Rs.  70,745.     The  consideration  was  made 
up  as  follows  : — 

Rs. 
No.  1. — Value  of  the  entire  village  ...     70,380 

No.  2. — Paid  on  account  of  arrears  of  rent 
due  by  defaulting  tenants  for  the 
years  1905,  1906  and  1907  ...  365 


Total  ...     70,745 


Rs.   a.  p. 

...      852   S  0 

Rs. 

a.  p. 

500 

0    0 

352 

8    0 

the 

Sub- 

...  69,892   8   0 

In  the  sale-deed   the   whole  consideration  is  stated  to  have 
been  received  by  the  vendor  as  per  detail  below  : — 

(a)   Received  previously 
as  under — 

Received  on  27th  August  1903 

Received    on    2nd    December 
1908 
(/')  Received     by   cheque    before 
Registrar 

On  the  14th  January    1909    the  plaintfE-respondent,   Dallu, 
an    occupancy   tenant   in    the   village,    brought   a   suit  for  pre- 
emption in  respect  of  the   entire   village  urea  sold,  alleging  that 
the   piuce   of   the    village,     as   entered    in    the    sale-deed,    t.  e. 
Rs.  70,380,  had  not  been    fixed   and  paid  in  good  faith,  that  the 
arrears  of  rent,  though   entered  in    the    sale-deed  as   amounting 
to  Rs.  365,  really    amounted  to   about   Rs.  20,000  ;  and  that  the 
market   value    of    the   village    was    Rs.   50,000.     Upon    these 
allegations  the   plaintiff   prayed   for   a   decree  for  possession  of 
the  village   by   pre-emption  on    payment    of  Rs   50,000  or  such 
other  sum   as   the   Court   might   see  fit   to  fix   as  the  value   of 
the   property   sold.     On  the  27th  January  1909    the  defendant- 
vendee,  Shankar  Lai,    filed   his   written    statement  (page  23  of 
the    paper-book)    in    which    he    pleaded,     inter   alia,    that   the 
plaintiff  had  not  included   the  whole  of  the  property  sold  in  his 
claim   and   his   suit   must   therefore    be   dismissed  ;    that    the 
plaintiff,  along   with   the   other   tenants   of   the  village,  having 
refused  to  purchase   the    vilhige   before  the   sale  in  dispute,  his 
inght  of  pre-emption,   if    any,   had   been  extinguished  ;  that  the 
plaintiff  was  a  benami    pre-emptor,   that   is   to  say,  that  he  had 
brought  the  suit  at  the   instigation   and  for    the  benefit  of  other 
persons  and   not   solely   for   himself ;    and  that  the  price  of  the 
village  Rs.  70,380,   as  entered    in  the   sale-deed,   had  been  fixed 
in  good  faith  and  its   market  value  was  not  less  than   that  sum. 
On  the   same  date   on  which   the   written   pleas   were  filed  the 
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vendee's  pleader   made   an  oral   statement   in  Court  (page  "24  of 
the  paper  book)  and  in  the  course  of  it  he  said  : — 

" The  present  snit  cannot  lie  because  the  plaintiff  has 

"  failed  to  include  houses  and   residential   site  in  the  claim  and 
"  to  file  the  Court-fee  on  their  value." 

This  part  of  the  statement  clearly  refers  to  written  plea 
N'o.  (-i)  in  which  the  vendee  had  urged  that  the  plaintiff's  suit 
must  fail  because  he  had  not  included  the  whole  of  the  property 
sold  in  the  claim  ;  and  we  have  noticed  this  circumstance  here 
because,  as  we  shall  see  later  on,  it  bears  materially  upon  one 
part  of  the  vendee's  defence  to  the  plaintiff's  claim.  Proceeding 
further  with  the  statement  the  vendee's  pleader  said  : — 

"  The  value  of  mauza  Dhansu,  viz.,  Rs-  70,380,  was  fixed  and 
"paid  in  good  faith.  The  market  value  thei-eof  is  not  less  than 
"  that.  The  balance  of  rent  was  fixed  separately  and  paid  off. 
*'  The  balance'of  rent,  viz.,  Rs.  730,  is  very  small.  Tlie  consider- 
"  ation  therefore,  viz.,  Rs.  365,  at  annas  8  per  rupee  was  paid  in 
"  addition,  as  is  shown  in  the  sale  deed  too.  The  plaintiff  has 
"  no  right  of  pre-emption." 

On  the  same  date  the  plaintiff's  pleader  made  a  statement 
by  way  of  replication,  in  the  course  of  which  he  said  : — 

''  He  (plaintiff)  has  brought  a  suit  for  pre-emption  in 
"  respect  of  the  entire  property  sold  to  the  defendant  vendee 
"  under  a  registered  deed  of  sale  dated  the  22nd  December  1908. 
"  In  the  sale  deed  the  values  of  houses,  ahadi  or  other  rights 
"  are  not  shown  separately.  On  the  contrary,  the  entire  village 
"together  with  all  rights  and  houses,  abadi,  &c.,  &c.,  was  sold. 
"  Hence  there  is  no  necessity  to  fix   separately   the  value  of  any 

"house  or  right  and  to  file  Court-fee  therefor The  market 

"  value  of  the  property  is  not  more  than  Rs.  50,000.  The 
"  balance  of  lent  still  due  from  the  tenants  is  Rs.  20,000  nearly, 
"  The  consideration  in  the  sale  deed  is  shown  as  Rs.  70,380  for 
"mattza  Dhansu  and  the  right  to  receive  the  said  balance  of 
"  rent.  By  this  calculation  also  the  value  of  mauza  Dhansu  is 
"  not  more  than  Rs   50,000. 

Upon  the  pleadings  of  the  parties  the  District  Judge 
framed  eleven  issues  which,  with  slight  verbal  alterations,  are 
reproduced  in  his  judgment  ;  of  these  issues  the  fjllowiug  are 
material  to  this  appeal. 

«<  *  *  *  #  *  " 

"  (4)  Was  the  suit  not  for  the    whole  property  sold  ?     Had 
not  full  Court-fee  been  paid  ?  " 

<»  »  *  *  #  #  »» 
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"  (10)  Was  plaintiff  estopped  froiB  bringing  tbe  pre- 
*'  emption  siiit  from  his  conduct,  act,  silence  or  waiver  ?" 

"  (11)  Was  the  plaintiff  unable  to  buy  the  property  ? 
"  Had  he  brought  suit  fictitiously  for  benefit  of  persons  having 
"  no  right  ?  What  was  the  effect  of  such  a  conduct  on  his  part 
"  on  the  suit  ?" 

The  record  shows  that  after  the  evidence  of  both  parties 
had  been  recorded  and  the  case  closed  on  both  sides,  the  23rd 
January  191 1  was  fixed  for  hearing  arguments.  On  that  date 
it  was  argued  on  behalf  of  the  defendant  vendee  that  the  right 
to  Idealize  arrears  of  rent,  whicli  was  transferred  by  the  vendor 
to  the  vendee  for  Rs.  365  by  the  sale  deed  of  the  6th  December 
1908,  was  part  of  the  property  sold,  and  that  since  the  plaintiff 
had  not  included  in  the  suit  the  said  right  to  realize  arrears  of 
rent,  the  suit  must  fail  upon  tliat  ground  alone.  The  District 
Judge  I'ecorded  two  orders  on  the  23rd  January,  in  which  he 
observes  that  the  vendee's  objection  in  his  written  pleas  as  to 
pai-t  of  the  property  sold  being  excluded  fi^om  the  claim  had  been 
couched  in  ambiguous  language,  that  the  plaintiff  was  never 
given  to  understand  that  the  right  to  realize  arrears  of  rent  was 
part  of  the  property  sold  and  should  have  been  included  in  the 
claim,  and  that  the  plaintiff  had  all  along  stated  that  he  had  sued 
for  pre-emption  of  the  entire  property  that  had  been  sold  by  the 
vendor  to  the  vendee.  In  these  circumstances,  the  District 
Judge  thought  that  no  amendment  of  the  plaint  was  necessary 
to  enable  the  plaintiff  to  pre-empt  the  entire  village  sold,  but  he 
allowed  the  plaintiff  to  amend  it  in  order  to  remove  all  possibility 
of  an  objection  in  future  on  the  ground  of  the  right  to  realize 
arrears  of  rent  being  omitted  from  the  claim. 


'n 


The  plaintiff  accordingly  amended  hfs  plaint  by  including 
in  his  claim  (a)  the  right  to  recover  arrears  of  rent  as  entered 
in  the  sale  deed  ;  (b)  all  houses,  abadi  land,  &c.,  and  all  other 
accessory  rights  Both  reliefs  (a)  and  (b)  were  valued  for  pur- 
poses of  Court-fee  a.t  Rs.  1,365,  and  additional  Court-fee  was 
paid  on  the  plaint  accordingly.  The  plaintiff's  pleader  further 
stated  that  his  client  was  willing  to  pay  to  the  vendee  the 
whole  amount  mentioned  in  the  sale  deed  as  consideration  for 
the  sale,  i.  e.,  Rs.  70,745.  The  District  Judge  delivei^ed 
judgment  on  the  25th  January  and  gave  the  plaintiff  a 
decree  for  possession  of  the  whole  village,  together  with  all 
the  rights  set  forth  in  the  sale  deed  on  payment  of  the  full 
price,  Rs.  70,745. 
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From  ihat  decree  the  defendant  vendee  has  appealed  to  this 
Court.  The  questions  which  we  have  to  decide  in  this  appeal 
are  comparatively  simple,  and  these  are — 

(1)  whether  the  plaintiff's  suit  must  fail  on  the  ground 
that  he  has  omitted  to  include  part  of  the  property  sold  in  his 
claim ; 

(2)  whether  an  offer  of  the  village  was  made  by  the  vendor 
to  the  plaintiff  and  refused  by  him  before  the  sale  was  made 
in  favour  of  the  present  vendee,  and  whethsr  by  z'eason  of  that 
refusal  he  was  prechided  from  bringing  the  present  suit ;  and 

(8)  whether  the  plaintiff  is  a  benami  pre-emptor,  he  having 
brought  the  suit,  not  in  good  faith  on  his  own  behalf  for  his  own 
benefit,  but  at  the  instigation  and  for  the  benefit  of  other  per- 
sons who  have  no  right  of  pre-emption,  and  whether  the  suit 
must  fail  on  tliis  ground. 

Upon  the  first  question  the  argument  of  the  appellant's 
learned  counsel  is  this.  Under  sections  4  and  12  of  the  Punjab 
Pre-emption  Act,  II  of  1905,  the  plaintiff  respondent  liad  a  right 
of  pre-emption  in  respect  of  the  whole  of  the  agricultural  land 
covered  by  the  sale  deed  of  the  6th  December  I9'"8;  under 
section  3  of  the  Pre-emption  Act  "  Agricultural  land  "  for  the 
purposes  of  the  Act  means  "  land  as  defined  in  section  2,  sub- 
section (3),  of  the  Punjab  Alienation  of  Land  Act,  1900;"  "  land  " 
as  defined  in  the  last  mentioned  Act  includes  "  a  right  to  receive 
rent,"  and  it  follows  that  the  right  to  receive  arrears  of  rent, 
which  was  transferred  by  the  vendor  to  the  vendee  under  the 
sale  deed  of  the  6th  December  1908  was  "  agricultural  land  " 
and  as  such  subject  to  pre  emption.  The  plaintiff  did  not 
include  in  his  original  claim,  as  contained  in  the  unamended 
plaint,  the  aforesaid  right  to  receive  arrears  of  rent ;  in  other 
words,  he  deliberately  omitted  to  claim  part  of  the  property  sold 
to  which  his  right  of  pre-emption  extended;  and  on  the  well 
known  principle  that  a  pre-emptor  is  bound  to  include  the 
whole  bargain  of  sale  in  his  claim,  otherwise  his  suit  must  fail, 
the  plaintiff's  suit  as  originally  laid  must  be  dismissed. 

The  answer  to  this  argument  is  two-fold.  In  the  first  place, 
in  his  written  statement  dated  the  27th  January  1909  the 
vendee  did  not,  as  we  have  seen,  specifically  plead  that  the 
plaintiff  had  a  right  of  pre-emption  in  respect  of  "  the  right 
to  realize  arrears  of  rent  "  which  had  been  transferred  to  the 
vendee  by  the  sale  in  dispute,  such  right  being  agricultural 
land  for  purposes  of  pre-emption,  and  that  since  the  plaintiff 
had   omitted   to  include  this   right  in  the   claim   his   suit   was 
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liable  to  be   dismissed.     All   that   the    vendee  pleaded  was  that 
the  plaintiff  had  not  included  the  whole    "  property  "  sold  in  the 
claim ;  and  his  pleader   in  his   oral   statement  of  the  same  date 
explained  this  plea  by  saying  that  the  plaintiii  had  not  included 
"  houses  and  residential  site  "    in  the   suit  and   had  not  paid  the 
necessary    Court-fee    on    their    value.     In   answer  to   this    the 
plaintiff's  pleader  stated  that   the  entire  property  sold,  together 
with  all  the    rights  and    the    houses    and   abadi,   etc.,  had  been 
included  in  the  suit ;  and   it  was  not  even  remotely  suggested  to 
him  that  his  client  was    bound  to   include  in  the  claim  the  right 
to  receive  arrears  of  rent  referred  to  in  the  sale  deed.  It  was  not 
until  the  23rd  January  1911,    when   the  case  was  argued  by  the 
vendee's  pleader,  that  he  tor   the  first  time  urged  that  the  right 
to  collect  rent  was   "  agricultural   land  "    within  the  meaning  of 
the  Punjab  Pi'e-emption    Act,    and    that  the  plaintiff's  omission 
to  include   in   his    claim    the    right    to    realize    arrears  of  rent, 
which   had   been   transferred   to   the  vendee   under   the  sale  in 
dispute  was  fatal  to  his  claim. 

In  our  opinion,  this  objection  by  the  vendee's  pleader  was 
raised  at  too  late  a  stage  of  the  case  and  it  should  not  have 
been  entertained  by  the  District  Judge.  But,  assuming  that 
the  objection  could  be  raised  at  that  stage  of  the  proceedings  by 
the  vendee's  pleader,  we  think  that  the  District  Judge  was 
perfectly  right  in  allowing  the  amendment  of  the  plaint  so  as 
to  enable  the  plaintiff  to  include  in  his  claim  the  right  to 
collect  aiTcars  of  rent  mentioned  in  the  deed  of  8th  Decem- 
ber 1906.  Upon  this  view  of  the  matter,  then,  the  plaintiff's 
suit  was  not  liable  to  be  dismissed  on  the  ground  urged  by  the 
vendee's  counsel. 

But  in   the    second   place,    assuming   that   the   vendee  had 
pleaded,  and  had  intended   to  plead,    at  the  very  outset  that  the 
plaintiff's   omission  to   include  in  his  claim   the  right  to  idealize 
arrears  of  rent  was  fatal  to    the   suit,  we  are  clearly  of  opinion 
that  the  kind  of  right   transferred  by  the   vendor  to  the  vendee 
under  the  sale   deed   of  the    6th    December    1908   does   not  fall 
within  section  2,  sub-section  (3),  clause  (d)  of  the  Alienation  of 
Land  Act  and  is   not   agricultural   land   within   the  meaning  of 
section   3   of   the    Pre-emption    Act.     As    we    understand    the 
expression,   "  a  right  to  receive  rent,"    which  is  included  in  the 
definition  of  "  land  "   as   given   in   the   Alienation  of  Land  Act 
means  a  right  to   receive  rent   which  would    become  payable  in 
future ;  it  does  not  mean  a  right  to  realize  arrears  of  rent  which 
have  already   accrued    due   and   are  recoverable  as  a  liquidated 
sum.     The  i-ight  to  realize   arrears  of  rent  of  agricultural   land 
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may  well  be  transferred  bj  sale  to  a  pei son  apart  fiom,  and 
independently  of,  tbe  agricultural  laud  concerned,  and  it  would 
be  repugnant  to  common  sense  and  to  all  legal  notions  under- 
lying the  law  of  pre-emption  to  hold  that  a  right  of  pre-emption 
arises  and  can  be  exercised  in  respect  of  the  sale  of  such  a  right 
to  realize  the  rent  already  fallen  due  which  ex  hypothesi  would 
be  unconnected  with  the  land. 

We  have  no  hesitation  therefore  in  holding  that  the  tight 
to  realize  arrears  of  lent,  which  was  sold  by  tlie  vendor  to  the 
vendee  in  this  case  under  the  sale  in  dispute,  was  not  agricul- 
tural land  within  the  meaning  of  the  Punjab  Pre-emption  Act  ; 
and  it  follows  that  the  plaintiff's  omission  to  include  that  right 
in  his  original  claim,  as  embodied  in  the  unamended  plaint,  was 
not  fatal  to  the  suit 

[The  remainder  of  the  judgment  is  not  required  for  the  pur- 
poses of  this  report.] 

Appeal  dismissed. 


No.  14. 

Before  Eon.  Mr.  Justice  Johnstone  and  Eon.  Mr. 
Justice  Scott- Smith. 

BAHADUR  CH AND— (Defendant)     APPELLANT, 

Versus 
NAINA  MAL  AND  OTHERS— (Platntiffs)— 
RESPONDENTS. 

Uivil  Appeal  No.  1100  of  1911. 

Indian  Limitation  Act,  IX  of  1908,  articles  126  and  Ui -limitation  of 
suit  by  son  for  possession  of  property  alienated  by  father- -parties  governed 
by  Hindu  Law— possession  of  waste  land. 

Held,  that  to  obtam  possession  of  waste  land  it  is  not  necessary  that  the 
purchaser  should  step  on  to  the  land  or  get  into  corporal  contact  with  it  ;  all 
that  is  necessary  is  the  physical  possibility  of  the  buyer  dealing  with  thi 
land  exclusively  as  his  own. 

49  P.  R.  1884  (1),  105  P.  R.  1901  (2)  and  53  P.  R.  1907  (3)  and  7.  L.  R. 
21  Mad.  53  (4),  referred  to  ;  also  Markby's  Elements  of  Law,  sixth  edition, 
articles  354  and  356. 

Held  also  that,  where  the  parties  are  governed  by  Hindu  Law,  possession 
which  is  adverse  against  the  vendor  is  also  adverse  to  the  vendor's  son  and 
the  latter's   suit  brought  more  than   12  years  after  the  vendae  had  taken 


(1)  49  P.  R.  1884  {Muhammad  Yar  v.  Ghulam). 

(2)  105  P.  R.  1901  ^Ramzan  AH  v.  Basharat  AH). 

(3)  53  P.  R.  1907  {Slmhabal  Shah  v.  Gaiiesh  Das). 

(4)  (1897)  7.  L.  72.  21  Mad.  53  {Chok  Kalinga  Naicken  v.   Muthu  Sami 

Naicken). 
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-  possession,  was  consequently  barred  by  limitation  under   article  144  of  the 
Limitation  Act. 

Quaere —whether  article  126  was  applicable  to  the  suit  ? 
I.  L.  R.  9  Bom.  198  {F.  B.)  (I)  and  23  W.  R.  419  (2),  referred  to. 
18  P.  R.  1895  (F.  B.)  ^3),  distinguished. 
First  appeal  from  the  decree  of  l.ala  Sri  Ram  Toplai,  District  Judge, 
Lyallptir,  dated  the  '.list  August  1911. 

Muhammad    Shafi,    Sheo    Narain    aud     Sangam    Lai,    for 
appellant. 

Oertel,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — ■ 

I6th  July  1914.  Scott-Smith,  J. — This  was  a  suit   by  the  plaintiffs  respoii- 

dents  for  possession  of  certain  land  sold  by  their  father,  Jhanda 
Mai,  to  Bahadur  Chand,  defendant-appellant,  by  a  registered 
deed  on  the  3rd  of  August  It 93.  The  deed  recitt  s  that  the  full 
consideration,  Rs  400,  has  been  [aid  and  that  possession  has 
been  given  to  the  vendee.  A  number  of  issues  were  framed  by 
the  first  Court  but  the  important  ones  dealt  with  the  questions 
of  limitation  and  necessity  for  the  sale.  The  finding  of 
the  Court  was  that  the  suit  was  within  time  having  been 
brought  within  12  years  from  the  time  when  the  vendee 
obtained  possession  of  the  land  sold.  The  Court  further  found 
that  necessity  for  the  sale  was  not  proved  and  gave  the 
plaintiffs    a  decree   for   possession^ 

The  defendant  has  appealed  and  the  only  point  argued 
before  us  is  whether  the  suit  is  barred  by  limitation  It 
is  admitted  now  that  the  parties  are  governed  by  Hindu 
Law  and  that  the  land  sold  was  the  ancestral  property  of 
the  plaintiffs'  father. 

The  first  question  which  we  bave  to  decide  is,  when 
did  the  vendee  obtain  possession  of  the  land  sold  ?  The 
sale,  as  already  stated,  took  place  on  3rd  of  August  1833. 
On  the  13th  of  August  1893  an  entry  was  made  in  the 
mutation  register  to  the  effect  that  Jhanda  had  sold  the 
land  to  Bahadur  Chand.  At  first  mutation  was  refused 
on  the  ground  that  the  land  was  unculturable  and  the 
vendee  had  not  taken  physical  possession  of  it.  Subsequently 
however,  on  the  1st  of  May  1894,  mutation  was  sanctioned 
on    the    ground  that    the    vendor  had     admitted  the    transfer 


(1)  (1885)  I.  L.  R.  9  Bom.  198  (F.  B.)  (Radhabai  v.  Anantrav  Bhaqvant). 

(2)  (1875)  23  W.  R.  419  (Miissammat  Poonheet  Kooer  v.  Baboo  Kishen 

Kishore  Narain  Singh). 

(3)  18  P.  R.  1895  (F.  B.)  {Roda  v.  Earnam). 
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of  possession  and  tlie  sale  had  been  completed.  No  cultiva- 
tion of  the  land  took  plare  until  the  year  l90i  and  the 
lower  Court  is  of  opinion  that  possession  of  it  was  not 
taken  until  then. 

Ml'.  Shafi  argues  that,  as  the  land  was  waste,  the 
execution  of  the  deed  aiad  the  admission  therein  that  pos- 
session had  been  given  to  the  vendee  were  quite  sufficient  to 
transfer  possession,  and  that  it  was  not  necessary  for  the 
vendee  to  do  anything  further.  He  urges  that  in  the  case 
of  waste  land  possession  goes  with  the  title  and  in  support 
of  his  contention  he  has  referred  us  to  the  following  rulings  : — 
49  P.  E.  1884  (1),  105  P.  7?..  1901,  r2^  and  53  P.  E.  1907 
(3).  These  rulings,  however,  do  not  help  him  very  much. 
They  were  cases  in  which  it  was  held  that  a  mere  failure 
to  cultivate  wasta  land  did  not  of  itself  constitute  abandon- 
ment. Similarly  I.  L.  B.  21  Mad.,  page  53  (4)  quoted  by 
him  does  not  appear  to  be  in  point. 

Mr.  Oertel  for  the  r-espon dents  urges  that  it  was  necessary 
for  the  vendee  to  go  to  the  village  where  the  land  is  situated 
and  to  signify  in  some  way,  which  he  does  not  clearly 
specify,  that  he  had  taken  possession  of  it.  He  does  not,  how- 
ever, refer  us  to  any  authority  and  we  can  see  no  good 
reason  for  holding  that  in  the  case  of  waste  land  it  is 
necessary  for  the  vendee  to  go  to  the  place  where  the  land 
is  situated.  No  doubt,  in  order  to  take  physical  possession 
of  the  land,  it  is  necessary  for  a  transferee  to  do  something 
more  than  to  merely  obtain  a  deed  in  his  favour,  but  we  have 
only  to  consider  when  the  purchaser  took  possession,  not  physical 
possession,  of  the  land. 

In  Markby's  Elements  of  Law,  sixth  edition,  in  article 
354  we  find  tlie  following : — "  Corporal  contact,  therefore, 
"  is  not  the  physical  element  which  is  involved  in  the 
•'  conception  of  possession.  It  is  rather  the  possibil  ty  of 
"  dealing  with  a  thing  as  we  like,  and  of  excluding  others." 
Again  in  article  356  we  find  the  following: — "  It  is  not 
"necessary,   in  order   to  obtain    possessior,    that  the  pmcliaser 

"should    step     on    to   the     land     at     all The 

"  physical  possibility  of  the  buyer  dealing  with  the  thing 
"  exclusively  as  his  own  is  all  that  is  necessary."  Hassan, 
Lamhardar,   a  witness  for  the  defendant,  stated    that  he  realised 


ri)  49  p.  K.  1884  (Muhammad  Yar  v.  Ghulam). 

(2)  105  P.  R.  1901  (Ramzan  Ali  v.  Basharat  AH). 

(3)  53  P.  R.  1907  {Shahabal  Shah  v.  Gancsh  Das). 

(4)  (1897)  I.  L.  R.  21  Mad.  53  (fihok  Kalinga   Naicken   v.   Muthu   Sand 

Naicken), 
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the  Kharif  revenue  for  1893  from  Bahadur  Chand  (see  p. 
65  of  tl.e  paper-book).  We  see  no  reason  to  doubt  this, 
and,  applying  the  principles  set  forth  above,  we  hold  that 
the  vendee  took  possession  of  the  property  sold  on  the  date 
of  the  sale. 

The  next  (question  is,  what  article  of  the  Limitation  Act 
applies  to  this  suit  ?  Mr.  Shafi  argues  that  article  126  of 
the  first  schedule  applies.  That  article  deals  with  suits  by 
a  Hindu  governed  by  the  law  of  the  Mitakshara  to  set 
aside  his  father's  alienation  of  an(!estial  property,  and  the 
limitation  prescribed  is  12  years  from  the  date  when  the 
alienee  takes  possession  of  the  property.  Mr.  Oertel,  on  the 
other  hand,  urges  that  article  1-iO  or  article  144  applies. 
Now  we  may  say  at  once  that  article  140  does  not  apply, 
for  the  plaintiffs  in  this  case  do  not  come  within  the 
meanino-  of  the  words  "  a  ren-.ainderraan  or  a  i-eversioner." 
Being  members  with  their  father  of  a  joint  Hindu  family 
they  were  co  parceners  in  the  property  sold.  Article  126 
does  not  in  terms  applyj  because  the  present  suit  is  not 
one  to  set  aside  an  alienation  but  is  one  for  possession  of 
the  property  alienated. 

"We  do  not  think  it  necessary  to  decide  definitely 
whether  article  12d  applies  or  not,  for,  in  our  opinion,  ev^en 
if  article  14 i  appl'es  the  plaintifEs'  claim  is  barred  by  time. 
We  have  already  held  that  Bahadur  Chand  obtained  possession 
of  the  land  sold  on  the  3rd  of  August  1893.  This  possession 
was  undoubtedly  adverse  to  the  vendor.  In  /.  L.  B.  9  Bom. 
198,  at  page  224  (1),  it  was  held  that  in  the  ordinary 
case  of  property,  whether  self-acquired  or  ancestral,  held 
by  a  Hindu  father  as  ostensible  owner,  adverse  possession 
against  th.e  fathei"  bars  also  the  son.  In  XXIII,  Weekly 
Beporter,  page  419  (2),  it  was  held  that  in  a  suit  under  the 
Mittkshara  Law  for  possession  of  land  by  annulment  of 
illegal  sales  by  his  father  the  plaintiff's  only  cause  of  action 
is  the  taking  possession  by  the  defendant  of  what  was 
the  soil's  joint  share  of  the  family  property  and  his  suit 
ought  to  be  brought  within  12  years  of  such  adverse  possession. 

Mr.    Oertel  referred   us    to    18    P.    R.    1895    (F.  B.)  (3),\\ 
whei-ein   it    was  held   that    the    plaintiff's    suit     for  recovery  j 
of  ancestral   land   alienated   by     the     last      male    owner     wa.s  // 


(1)  (18S5)  I.  L.  R.  9  Rom.  198  (F.  B.)  (Radhabaiv.  Anantrat  Bhagvant). 

(2)  (1875)  23  U'.  R.  119  (Mussammat  Poonheet   Kooer  V.  Baboo  Kishen 

Kishorr  Narain  Singh). 

(3)  18  P.  R.  1895  {F.  6.)  {Roda  v.  Ilarnam). 


March,  1915.  J  CIVIL  JUDGMENTS -No.   15.  85 

within  time  inasmuch  as  it  was  brought  within  ]2  years 
of  the  date  when  the  defendant's  possession  became  adverse 
to  the  plaintiff,  such  date  being  the  date  of  the  death  of  the 
last  owner  and  no  earlier.  In  that  case  however  the  parties 
were  governed  by  Customary  Law  and  the  authority  therefore 
is  of  no    use  to  the  present  plaintiffs. 

We  therefore  hold  that  the  plaintiffs'  claim  is  time- 
barred  having  been  brought  more  than  12  years  after  the 
date  on  which  the  defendant  obtained  possession  of  the  land 
sold,  such  possession  having  been  obtained  on  the  date  of 
the  sale  and  having  been  since  then  adverse  to  them. 

We  accept  the  appeal  and,  setting  aside  the  order  of  the 
lower  Court,  dismiss  the  plaintiffs'  claim  with  costs  in  both 
the   courts. 

Appeal  accepted- 


No.  15- 

Before  Hon.  Sir  Alfred  Kensington,  Chief  Judge,  and  Hon. 
Mr.  Justice  Rattigan. 

HASSU  KHAN"  AND  OTHERS— (Plaintiits)— 

APPELLANTS, 

Versus 

MUSSAMMAT  BANG  AND  OTHERS— (Defendants)— 

RESPONDENTS. 
Civil  Appeal  No-  913  of  1910. 

Custom -succession— widow  of  lower  caste— coUaterals—Bhakral  Rajputs 
— Tahsil  GiLJar  Khan — District  Rawalpindi, 

Held  that  it  had  not  been  proved  that  by  custom  among  Bhakral 
Rajputs  of  Tahsil  Gujar  Khan,  District  Rawalpindi,  a  widow  of  an 
inferior  caste,  after  the  death  of  her  co-widow  of  superior  caste,  has 
not  the  right  to  hold  her  husband's  estate  for  life  like  any  other  widow 
under  customary  law. 

Further  appeal  from  the  decree  of  C.  L.  Dundas,  Esquire,  Divisional 
Judge,  Baioalpindi  Division,  dated  the  15th  Jtdy  1930. 
Fazl-i-Hussain  and  Taj-ud-Din,  for  appellants. 
Muhammad  Shafi,  for  respondent. 
The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J.— The  facts  of  this  rather  peculiar  case  are  set     27th  Oct.  1914, 
out  in  the    judgment    of   the    Divisional    Judge,    and    it  is   not 
necessary    to   repeat    them.     The   parties    are    Bhakral  Rajputs 
of  Maiiza   Devi,  Gujar   Khan    Tahsil,  Rawalpindi  District  j  the 
plaintiffs  are   collaterals  of   the   last  male  owner  of  the  estate 
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(Pir  Baklisli)  and  related  bo  the  deceased  in  the  7th 
degree,  while  defendants  Nos.  1 — 3  ai'e  the  sister's  sons  of 
deceased,  and  defendants  Nos,  4  an  t  5  are  his  widow  and 
daughter,  Mussammats  Bano  and  Fatiiria.  The  remaining 
defendants  are  collaterals  who  have  not  joined  in  the  suit 
but  are,  according  to  plaintiffs,  entitled  to  i^ths  of  the 
property.         - 

In  answer  to  the  plaintiffs'  claim,  defendants  Nos.  1 — 'ii 
relied  upon  a  written  will  which  they  alleged  had  been 
executed  in  their  favour  by  Pir  Bakhsh  prior  to  his  death 
in  May  1893,  and  defendants  Nos.  4  and  5  (the  widow  and 
danghter)  pleaded  that  in  their  presence  and  while  they 
were  alive,  plaintiffs  had  no  right  to  claim  possession. 

The  Subordinate  Judge,  for  reasons  which  are  not  set 
forth  ia  his  record,  ignored  the  pleas  of  the  widow  and 
daughter,  and  finding  that  the  alleged  written  will  set  up  by 
defendants  Nos.  1 — 3  was  not  proved,  proceeded  to  give 
plaintiffs  a  decree  for  f^ths  of  the  property  in  accordance 
with   their  prayer. 

Defendants  Nos.  1 — '5  thereupon  preferred  an  appeal  to 
the  Divisional  Judge  and  in  grounds  (2)  and  (3)  of  their 
grounds  of  appeal,  took  exception  to  the  omission  on  the 
Subordinate  Judge's  part  to  consider  the  pleas  in  bar  of 
plaintiffs'  claim  urged  by  the  widow  and  daughter  of 
Pir  Bakhsh.  They  also  urged  in  those  grounds  that  the 
suit  as  framed  would  not  lie  ;  that  the  alleged  will  had 
been  established  and  was  valid  ;  that  plaintiffs  were  estopped 
by  their  conduct  from  questioning  it,  and  that  in  any  event 
plaintiffs  could  not  be  given  the  property  unless  and  until 
they  compensated  the  appellants  for  the  money  spent  by 
the  latter  upon  the   funeral  expenses  of  Pir  Bakhsh. 

The  learned  Divisional  Judge  accepted  the  appeal  and 
dismissed  plaintiffs'  suit,  and  from  his  decree  (dated  15th 
July  1910)  plaintiffs  have  preferred  a  further  appeal  to 
this  Court. 

After  hearing  Mr.  Fazl-i-Hussain,  for  appellants,  we  have 
no  hesitation  in  holding  that  plaintiffs'  suit  for  immediate 
possession  of  the  property  was  rightly  dismissed,  but  not 
on  the  ground  upon  which  the  judgment  of  the  Divisional 
Judge  would  seem  to  be  based. 

In  our  opinion  the  plea  urged  by  Mussammat  Bano  was 
a  complete  aud  effective  answer  to  plaintiffs'  claim.  She  is 
admittedly  the   widow   of   Pir  Bakhsh   and  as  such  presumably 
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entitled  to  hold  lier  deceased  husband's  property  for 
her  life,  and  so  long  as  she  lives,  no  collateral  can  claim 
possession  of  that  property'.  It  is  true  that  she  is  a 
woman  of  comparatively  low  caste,  and  it  was  presumably  on 
this  ground  that  she  did  not  succeed  to  half  the  property 
jointly  with  her  co-widow,  Mussammat  Rani,  who,  being 
of  the  same  caste  as  Pir  Bakhsh,  obtained  possession  of 
the  greater  part  of  the  property,  Mussammat  Bano  (and 
subsequently  Mussammat  Patima,  Pir  Bakhsh's  daughter  by 
Mussammat  Bano)  getting  a  small  share  of  the  property 
by  way  of  maintenance-  But  on  Mussammat  Rani's  death, 
Mussammat  Bano,  as  the  sole  surviving  widow  of  Pir  Bakhsh, 
would,  in  the  ordinary  course  and  apart  from  any  special 
custom  applicable  to  the  parties,  succeed  to  the  whole  estate 
for  life.  Mr.  Pazl-i-Hussain  was  unable  to  refer  us  to  any 
peculiar     customaiw    rule     prevailing     in     the     pai  ties'    tribe 

^  which  would  debar  Mussammat  Bano  from  claiming  the 
usual    vidow's     life-estate     as     against     her    late     husband's 

.  collaterals.  '\(^ 

The  Divisional  Judge  has  very  summarily  disposed  of 
this  part  of  the  case.  He  remarks  that  if  the  widow  of 
superior  caste  excluded  Mussammat  Bano,  the  collaterals  of 
Pir  Bakhsh  can  equally  exclude,  and  that  in  any  event 
Mussammat  Bano's  claim  did  not  appear  to  have  been  urged 
'^  with   persistence  "  in  the  first  Court. 

We  are  unable  to  agree  with  the  leaimed  Judge.  It 
may    well   be    (though    we    do    not     so    decide)     that  when   a 

.  Bhakral  Rajput  dies,  leaving  two  widows,  one  a  /Sa/iw  and 
the  other  of  inferior  caste,  the  widow  of  superior  caste 
has  a  preferential  rlg^ht  to  possession  of  the  estate  for 
life,  the  other  widow  being  entitled,  as  against  her,  merely 
to     claim     maintenance.     But     even     if    such    is   the    rule,    it 

.by  no  means  follows  that,  as  against  collaterals,  the  latter 
has  no  stronger  position.  If,  for  example,  Mussammat  Rani 
had  died  in  Pir  Bakhsh's  life-time  and  Mussammat  Bano 
had    alono    survived    him,   plaintiffs    would,    as    we  understand 

,  the  customary  law  of  this  Province,  have  had  to  prove 
that  she  was  not  entiled  to  the  estate  for  life  which  in  the 
ordinary  course  and  as  a  general  rule,  devolves  upon  a 
widow  of  a  sonless  proprietor  (see  para.  11  of  the  Digest 
of  Customary  Law). 

Mr.  Fazl-i-Hussain  admitted  that  there  was  nothing  on 
the  record  or  in  Robertson's  Customary  Law  of  the 
Rawalpindi    District  to'  support   such   a    proposition,   and  we 
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must  assume,  therefore,  that  the  general  rule  obtaius 
among  the  parties'  cribe.  The  Divisional  Judge's  remark 
that  her  claim  was  not  urged  "  with  persistence"  in  the 
first  Court  appears  to  be  a  mere  saroiise  based  probably 
on  the  fact  that  her  plea  was  not  put  in  issue.  But 
Mussammat  Bano,  who  appears  to  have  been  the  principal 
appellant  in  his  Court,  expressly  and  emphatically  in  her 
grounds  of  appeal  took  exception  to  the  action  of  the  Sub- 
ordinate Judge  in  ignoring  her  claim  and  her  plea  in  bar 
of  plaintiffs'  suit,  and  it  is  haidly  fair  to  her  to  say  that 
she  did  not  press  her  plea,  when,  in  point  of  fact,  she 
took  the  earliest  opportunity  in  the  Appellate  Court  of 
drawing  attention  to  the  fact  that  her  plea  had  been  ignored 
by  the  Court  of  first  instance,  and  had  not  been  put  in 
issue  as  it  should  have  been. 

In  our  opinion  the  Divisional  Judge  should  have  dis- 
missed the  suit  on  this  preliminary  objection  and  have 
held  that  so  long  as  Mussammat  Bano  lives,  the  collaterals 
of  Pir  Bakhsh  have  no  right  to  demand  immediate  possession 
of  his  estate. 

As  a  matter  of  fact  the  learned  Judge  has  dismissed 
their  suit,  but  for  reasons  which  we  are  not  able  to  under- 
stand. He  rules  out  Mussammat  Bano's  and  Mussammat 
Fatima's  pleas  in  bar,  and  apparently  holds  that  the  pleas 
of  defendants  ISTos.  1 — 3  (the  sons  of  Pir  Bakhsb's  sisters) 
must  prevail.  Bat  it  is  not  easy  to  follow  his  reasoning. 
Defendants  Nos.  1 — 3  expressly  relied  upon  a  written  will 
in  their  favour  which,  however,  they  alleged  they  were  un- 
able to  produce  as  it  had  been  made  over  to  one  Lachhman 
Singh,  an  ex-patwari,  who  had  colluded  with  plaintiffs  and 
refused  to  produce  the  document.  The  learned  Judge  does 
not  decide  that  such  a  will  was  ever  executed,  but  finds 
that  "  the  balance  of  probability  seems  to  be  in  favour  of 
"the  fact  of  a  will  verbal,  if  not  written.'"  In  other  words, 
he  holds  that  there  must  have  been  some  such  will,  but 
that  there  is  no  definite  proof  that  it  was  either  written 
or  oral ;  it  must  have  been  one  or  the  other.  He  also  finds 
"  great  difficulty  "  in  rejecting  the  evidence  of  eight  witnesses 
who  depose  to  the  existence  of  the  alleged  written  will 
and  is  reluctant  to  accuse  them  of  flagrant  perjury.  And 
yet  in  conclusion  he  finds  it  impossible  to  hold  definitely 
that  there  was  a  written  will,  a  conclusion  which  appears  to 
us  to  ignore  the  difficulty  he  felt  in  the  earlier  portion  of 
his  judgment  in  rejecting  the  evidence  of  the   eight  witnesses.        \ 
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Having,  however,  arrived  at  the  very  inconclusive  result 
that  there  must  have  been  an  oral,  if  not  a  written,  will,  the 
learned  Judge  concludes  with  the  remark  "  On  the  whole 
"I  would  dismiss  the  suit.  The  appeal  is,  therefore,  accept- 
"  ed  and  the  suit  dismissed  with  costs  throughout." 

Such  vacillating  and  colourless  conclusions  are  valueless 
and  affoi-d  no  assistance  to  this  Court  when  it  has  to  deal 
with  the  case  on  further  appeal.  We  need  not  however 
discuss  them  further,  as  the  sole  ground  upon  which  we 
dismiss  this  appeal  is  that  plaintiffs'  suit  for  possession  is 
premature  and  cannot  be  entertained  so  long  as  Mussammat 
Bano  lives.  Upon  all  other  questions  raised  in  the  case 
we  must  decline  to  express  any  opinion,  as  any  such  ex- 
pression would  amount,  at  most  to  obiter  dictum.  The  appeal 
is  accordingly  dismissed  with  costs. 

Appeal  dismissed. 


No.  16. 

Before  Hon.  Mr,  Justice  Chevis  and  Hon.  Mr. 
Justice  ShadiLal. 

HIRA  AND  OTHERS-(Pla]Ntiffs)— APPELLANTS, 

Vejsus 
MUHAMADI  AND  OTHERS— (DEFENDANTa)  — 
RESPONDENTS. 

Civil  appeal  No.  131  of  19ll. 

Punjab  Tenancy  Act,  XVI  of  1887,  sections  HI,  112— siiccession  to 
occupancy  rights  under  agreement  between  landlord  and  tenant— proof  of  the 
agreement. 

Held,  that  a  person  basing  his  claim  of  succession  to  occupancy  rights 
upon  an  agreement  must,  under  sections  111  and  112  of  the  Punjab  Tenancy 
Act,  prove  it  in  one  of  3  ways,  viz : — 

■  (1)    He  may  produce  a  document  Avhich  contains  the  terms  agreed  upon  ; 

(2)  He  may  put  forward  an  entry  in  the  record  of  rights  made  before  the 
18th  November  1871  and  attested  by  the  proper  officer  in  the  record  of  a 
regular  settlement  sanctioned  by  the  Local  Government  ;  or 

(3)  He  may  rely  on  an  entry  in  a  record  of  rights  made  after  the  above 
mentioned  date  or  on  an  entry  in  an  annual  record  prepared  under  the  provi- 
sions of  the  Punjab  Land  Revenue  Act,  1887 — 

And  that  there  is  this  difference  between  (2)  and  (3)  that  an  entiy  which 
comes  under  (2)  is  by  law  deemed  to  be  an  agreement  and  nothing  beyond 
its  mere  production  is  required,  while  the  entry  coming  under  (3)  does 
not  proprio  vigore  amount  to  an  agreement  and  it  has  to  be  proved 
that  the  entry  embodies  the  terms  of  an  agreement  arrived  at  between  the 
parties. 
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Held  also,  that  the  entry  in  the  wajib-ul-arz  of  the  settlement  of  1852, 
relied  on  in  this  case,  was  intended  only  to  remain  in  force  dm-ing  the 
term  of  that  settlement  and  became  inoperative  when  the  settlement  of  1884 
came  into  force. 

97  P.  R.  1909  (1)  and  22  P.  R.  1914  (2),  referred  to. 

Held  further  as  regards  the  entry  in  the  icajib-ul-arz  of  1884  relating  to 
succession  to  occupancy  rights  that  it  had  not  been  proved  that  the  entry  gave 
expression  to  an  agi-eement  actually  entered  into  by  the  landlords  and  the 
tenants  and  that  a  mere  repetition  of  an  entry  of  the  old  settlement  record  did 
not  constitute  an  agreement  under  section  111, 

3  P.  R.  {Rev.)  1889  (3)  and  185  P.  W.  R.  1913  (4),  referred  to. 

Further  appeal  from  the  decree  of  J.  P.  Thompson,  Esquire,    Divi' 
sional  Judge,  Hoshiarpur,  dated  the  Ibth  day  of  November  1910. 

Sheo  Narain,  Madan  Gopal  and  Balwant  K/ai,  for  appellants. 

Muliamraad  Shafi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

llth  Nov.  191-1-  Shadi  Lal,  J. — Narain,  the  last  occupancy  tenant  of  the  land 

in  suit,  d  ed  in  April  1903  without  leaving  any  male  lineal 
descendants  or  a  widow,  and  the  point  for  decision  in  this 
appeal  is,  whether  the  plaintiffs,  who  are  admittedly  his  colla- 
terals, are  entitled  to  succeed  to  the  occupancy  rights  as  against 
the  landlords. 

We  may  clear  the  ground  by  stating  at  the  outset  that  there 
is  absolutely  no  evidence  on  the  record  to  prove  the  allegation 
that  the  common  ancastor  of  the  plaintiffs  and  Narain  ever 
occupied  the  land,  and  that  the  plaintiffs  have,  therefore,  no 
light  of  inheritance  under  section  59  of  the  Punjab  Tenancy 
Act.  The  statutory  rules  of  succession  which  are  enumerated 
in  that  section  do  not,  therefore,  help  the  plaintiffs. 

But  the  law  allows  landlords  and  tenants  to  contract 
themselves  out  of  the  statute  by  an  agreement,  and  if  a  valid 
agreement  containing  rules  with  respect  to  succession  is  estab- 
lished, the  Court  is  bound  to  give  effect  to  it. 


V 
)t 


f^  The  question  then  arises  whether  the  plaintiffs  have  suc- 
ceeded in  proving  an  agreement  by  which  collaterals  of  an 
occupancy  tenant  are  entitled  to  succeed  to  his  tenancy  even 
though  the  common  ancestor  did  not  occupy  the  land.  Tn  this 
connection,  we  have  considered  the  provisions  of  sections  111  and 
112  of  the  Tenancy  Act,  and  are  of  opinion  that  a  person  basing 

(1)  97  P.  R.  1909  {Fateh  Bakhsh  v.  Lehna). 

(2)  22  P.  U.  1914  (Mussanimat  Narain  Devi  v.  Ilira). 

(3)  3  P.  R.  (Rev.)  1889  (Mamrajy.  Rampat). 

(4)  185  P.  W.  R.  1913  {Labhu  v.  Ganda  Singh). 
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his  claim  upon  an  agreement  must  prove  it  in  one  of  the  follow- 
ing three  ways  : — 

(1)  He  may  produce  a  document  (other  than  an  entry  in 
a  record  of  tights  or  in  an  annual  record)  which  contains  the 
terms  agreed  to  between  the  parties.  [It  is  clear  that  there  is 
no  SDch  document  in  the  present  case.] 

(2)  He  may  put  forward,  in  support  of  his  contention,  an 
entry  made  before  the  18th  November  1871  and  attested  by  the 
proper  officer  in  the  record  of  a  regular  settlement  sanctioned  by 
the  Local  Government  ;  or 

(3)  He  may  rely  on  an  entry  in  a  record  of  rights  made 
after  the  above  mentioned  date  or  on  an  entry  in  an  annual 
record  prepared  under  the  provisions  of  the  Punjab  Land  Reve- 
nue Act,  1887. 

There  is,  however,  this  difference  between  (2)  and  (3), 
that  an  entry  which  comes  under  (2)  is,  by  law,  deemed  to  be 
an  agreement  and  nothing  beyond  its  mere  production  is  re- 
quired. On  the  other  hand,  the  entry  coming  under  (3)  does 
not  proprio  vigore  amount  to  an  agreement,  but  the  party  relying 
upon  it  has  to  prove  that  it  embodies  the  terms  of  an  agreement 
arrived  at  between  the  parties.  In  one  case  the  consent  of  the 
parties  is  presumed  ;  in  the  other  it  is  to  be  proved  by  the  party 
relying  on  the  entry. 

With  these  propositions  of  law  before  us,  we  now  proceed 
to  consider  whether  the  plaintiffs  have  complied  with  the 
requirements  of  (2)  or  (3).  As  regards  (2),  reliance  has  been 
placed  upon  an  entry  in  the  ivajib-nl  arz  of  the  Settlement  of 
1852.  But  the  obvious  answer  to  it  is  that  the  agreement 
contained  therein  was  clearly  intended  to  remain  in  force  during 
the  term  of  that  settlement  and  that  it  exhausted  itself  upon  the 
expiration  of  that  term.  The  internal  evidence  afforded  by  the 
document  itself  conclusively  proves  this  point.  The  learned 
Divisional  Judge  has  quoted  extracts  from  the  statements  of 
the  landlords  and  tenants  recorded  in  the  wajib-ul-arz,  and  a 
perusal  thereof  leaves  not  the  slightest  doubt  in  our  minds  that 
the  agreement  was  expressly  restricted  to  the  term  of  the  settle- 
ment and  ceased  to  be  opei^ative  when  the  Settlement  of  1884 
came  into  force,  and  that  it  cannot  now  be  invoked  by  the  plain- 
tiffs in  the  present  case. 

Moreover,  it  appears  that  in  the  absence  of  an  express 
intention  to  the  contrary,  agreements  recorded  in  a  settlement 
record  are  not  intended   to   take   effect  after  the  expiry  of  the 
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period  of  the  settlement ;  vide  97  P.  E.  1909  (1)  and  22  P.  B. 
1914  (2).  The  plaintiffs'  contention  must,  therefore,  fail  so  far 
as  the  entrv  of  1S52  is  concerned. 

Cominf  now  to  the  proof  required  by  rule  (3)  stated  above, 
we  find  that  thare  is  an  entry  in  the  wajih-xd-arz  of  1884  relating 
to  succession  to  occupancy  rights,  and  the  first  question  for 
determination  in  this  connection  is,  whether  the  plaintiffs  have 
proved  that  the  entry  gives  expression  to  an  agreement  actually 
entered  into  by  the  landlords  and  the  tenants.  If  the  entry 
were  a  mere  repetition  of  the  previous  entry  and  the  persons 
concerned  were  not  questioned  as  to  whether  they  consented  to 
accept  it  as  a  binding  agreement,  it  could  not  obviously  satisfy 
the  requirements  of  section  111  of  the  Tenancy  Act. 

Now,  there  is  no  evidence  on  the  record  that  the  landlords 
ever  agreed  to  it,  beyond  the  mere  fact  that  the  wajih-ul-arz  is 
sio-ned  at  the  end  by  both  the  landlords  and  the  tenants.  But  the 
mere  signature  at  the  end  of  a  document  containing  many  clauses 
with  respect  to  various  matters  relating  to  rural  economy  can 
not  'per  se  bo  regarded  as  sufficient  evidence  to  prove  the  fact 
that  the  attention  of  the  parties  was  directed  to  the  rules  of 
succession,  at  variance  with  the  statutory  rules,  contained,  with 
other  matters,  in  one  of  its  clauses,  and  that  those  rules  were  the 
result  of  their  mutual  consent. 

This  observation   applies    with    greater  force  when  we  find 
that  the  document   itself   states    that,  at  the  time  of  the  settle- 
ment, koi  tankih  hiquq  muzarian  nahin  kiyo,  gaya.       It  is  impor- 
tant   to  remember    in  this   connection    the  procedure  which  was 
followed  in  the    preparation  of    the  loojih-ul-arz   of  1884.     That 
procedure   was    prescribed    in   the    old   revenue   rule  35    {vide 
pages  203  and  209,  Spitta's   Manual  of  Law,    third  edition)  and 
the  Superintendent  of  the  Settlement  has  certified  at   the  end  of 
the  wajih-ul-arz  under  consideration    that  he  acted  in  conformity 
with  that  rule.     The  judgment   of  the  Financial   Commissioner 
in  3  P.  R.  1889    (Revenue)    (3)    throws  a  flood    of   light  on  the 
manner  in  which  the  rule  was    worked  in  a    settlement  which  is 
roughly  contemporaneous  with  that  of    Hoshiarpur,  and  he  held 
therein   that   a  new   entry    which  was  merely    a   repetition  of 
the  entry  in  the  old    s^-ttlement   record   did  not    constitute    an 
agreement  under  section  111  of  the  Act. 

We  also  observe    that   in   Civil   Appeal   N"o.  1165  of  1911 
(185  Punjab  Weekly  Reporter,  1913)  (4),  an  entrjrin  the  Wajih- 

(1)  97  P  R  1909  {Fateh  Bahhsh  v.  Lehna). 

(2)  22  P.  R.  1914  {Muasammnt  Narain  Devi  v.  Hira). 

(3)  3  P.  R.  (Rev.)  1889  (Mamraj  v.  Ravipat). 

(4)  185  P.  W.  R.  1913  {Labhu  v.  Ganda  Smgh), 
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ul-arz  of  J  884)  relating  to  another  village  in  this  very  district, 
which  was  in  totide<n  verbis  as  the  entry  in  question  came  for 
consideration  before  a  Division  Bench  of  this  Court  and  it  was 
decided  that  the  entry  did  not  constitute  an  agreement  within 
the  purview  of  section  111.  The  view  taken  in  that  case  coin- 
cides with  the  result  at  which  we  have  an-ived  after  an  indepen- 
dent examination  of  the  entire  material  before  us  and 
we  entertain  no  doubt  as  to  the  correctness  of  the  law  laid  down 
therein. 

In  the  view  of  the  case  which  we  take,  we  consider  it 
unnecessary  to  determine  the  further  question  as  to  whether, 
even  under  the  terms  of  the  Wajib-ul-arz,  the  agnates  can 
succeed  without  proving  that  the  common  ancestor  occupied 
the  land. 

For  the  reasons  stated  above,  we  are  of  opinion  that  the 
plaintiffs  have  failed  to  establish  a  rule  of  succession  at  vari- 
ance with  the  provisions  of  section  59  and  that  the  judgment 
and  decree  appealed  against  are  correct.  We,  therefoi-e,  main- 
tain the  decree  of  the   lower  Appellate  Court    and    dismiss  the 

appeal  with  costs. 

Appeal  dismissed. 


No.  17. 

Before  Bon.  Mr.  Justice  Chevis  and  Ron  Mr.  Justice 

Shadi  Lai. 

HARI  RAM  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

ALLAH  DITTA  AND  OTHERS— (Defendants)  — 

RESPONDENTS. 

Civil  Appeal  No.  1282  of  1912. 

Punjab  Pre-emption  Act,  section  11,  proviso — pre-emptor  of  same  tribe  but 
living  in  another  tillage— recorded  in  mutation  register  as  owner — limitation 
in  regard  to  a  subsequent  vendee. 

Held,  that  the  period  of  limitation  in  regard  to  a  subsequent  vendee  im- 
pleaded in  a  suit  of  pre-emption  is  G  years. 
31  P.  R.  1913  {F.B.)  (1),  referred  to. 

Held  also,  that  a  member  of  the  same  tribe  as  the  vendor  claiming  a 
right  of  pre-emption  under  the  proviso  to  section  11  of  the  Punjab  Pre- 
emption Act  is  not  disqualified  by  reason  of  his  not  residing  in  the  village  of 
the  vendor. 

62  P.  R.  1909  (2),  distinguished. 

Held  further,  that  a  mutation  register  is  a  record  within  the  meaning  of 
the  proviso. 

(1)  31  P.  R.  1913  (F.B.)  {Karam  Dad  v.  Ali  Muhammad).    _ 

(2)  62  P.  R.  1909  {Mangha  Ram  v.  Mengha  Ram). 
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Second  appeal  from  the  decree  of  A.  TI.  Parlcer,  Esquire,  Divisional 
Judge,  Multan,  dated  the  iSth  of  April  1912. 

Sheo  Narain,  for  appellants. 
Fazal  Ilahi,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

12^^  ^cw.  1914.  Shad[  Lal,  J. — The   facts   of   this   case  are   that  one  Atma 

Ram  sold,  on  the  23rd  November  1909,  the  land  in  dispute  to 
defendants  1  to  3  who  in  turn  sold  one-third  of  it  to  Muhammad 
Yar,  Ilahi  Bakhsh  and  Allab  Diwaya,  by  a  deed  executed  on 
the  11th  April  19 iO  and  registered  on  the  22nd  July  19 iO. 
The  plaintiffs  brought  the  present  suit  for  pre-emption  on  the 
26th  July  1910,  but  did  not  implead  the  second  vendees  until 
the  20th  January  1911. 

On  these  facts,  the  learned  Divisional  Judge  has  held  that 
the  plaintiffs'  suit  was  barred  by  limitation  against  the  subse- 
quent vendees  and,  as  the  transaction  was  an  indivisible  one, 
it  was  also  barred  against  the  original  vendees.  He  has  also 
found  that  the  plaintiffs  did  not  fulfil  the  requirement  of  the 
second  part  of  the  proviso  to  section  11  of  the  Pre-emption  Act. 
These  are  the  only  two  points  which  require  determination  in 
the  appeal,  and  after  hearing  arguments  on  both  sides  we  are  of 
opinion  that  the  view  taken  by  the  Divisional  Judge  is  incorrect 
and  that  this  appeal  must  succeed. 

The  question  of  limitation  is  concluded  by  a  Full  Bench 
judgment  of  this  Court  reported  as  31  P.  JB.  191 3  (1),  which 
lays  down  that  the  period  of  limitation  in  a  suit  against  the 
subsequent  vendees  is  six  years  from  the  date  of  the  sale 
in  their  favour.  The  present  suit  is,  therefore,  clearly 
within  time  and  in  this  view  of  the  case,  the  question  as  to 
the  applicability  of  the  rule  against  the  spliting  up  of  a  bargain 
does  not  arise. 

The  second  point  which  we  have  to  decide  is,  whether  the 
plaintiffs  have  fulfilled  the  two  conditions  prescribed  by  the 
proviso  to  section  11.  It  is  clear  that  they  and  the  vendor  are 
both  Aroras  and  are  consequently  members  of  the  same  tribe. 
It  is  true  that  the  plaintiffs  do  not  reside  in  the  village  of  the 
vendor,  but  the  law  does  not  make  residence  in  the  same  village 
a  sine  qua  non  for  success  in  a  pre-emption  suit.  The  observation 
in  62  P.  B.  1909  (2)  relied  upon  by  counsel  for  the  respondents 
do  not,  in  our   opinion,   lay  down   the  rule  that,  in  the  case  of  a 


(1)  31  P.  R.  1913  (F.  B.)  {Karam  Dad  v.  AH  Muhammad), 

(2)  62  P.  R.  1909  {Mangha  Ram  v.  iUngha  Ram), 
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sale  by  one  Arora,  another  Arora  residing  in  a  different  village 
cannot  be  regarded  a  member  of  the  same  tribe  witli  the  vendor. 
The  language  of  the  section  is  perfectly  plain  and  unambiguous, 
and  we  cannot  import  into  it  words  which  are  not  to  be 
found  there.  We  must,  therefore,  agree  with  the  Divisional 
Judge  that  the  pre-emptors  and  the  vendor  are  members  of  the 
same  tribe. 

As  I'egards  the  second  part  of  the  proviso,  the  learned 
Divisional  Judge  has  decided  that  the  plaintiflfs  have  failed  to 
satisfy  the  twenty  years'  rule  contained  in  that  proviso.  "We 
think  this  finding  is  entirely  erroneous. 

It  is  clear  that  the  plaintiffs'  father  Wasu  Ram  purchased 
a  plot  of  land  in  this  village  and  that  mutation  in  his  favour 
was  attested  on  the  9th  September  1889,  more  than  twenty 
years  prior  to  the  'date  of  the  sale.  A  Mutation  register  is 
certainly  a  record  within  the  meaning  of  the  proviso  and  the 
plaintiffs' father  was,  therefore,  recorded  as  an  owner  in  ]  889, 
The  javiabandis  of  18S9-90  have  been  destroyed,  but  we  have 
no  hesitation  in  presuming,  under  section  114  of  the  Indian 
Evidence  Act,  that  proper  entries  in  pursuance  of  the  mutation 
order  must  have  been  made  in  the  jamabandi.  The  sole  reason 
why  the  learned  Divisional  Judge  has  decided  against  the 
plaintiffs  is  that  they  have  not  proved  the  allegation  that  the 
jamabandi  of  1889-90  has  been  destroyed.  We,  however,  see 
no  diflBculty  in  believing  the  statement  of  the  plaintiffs  on  this 
point.  There  is  no  motive  on  their  part  for  withholding  the 
document  if  it  was  in  existence,  and  the  defendants  have  not 
shown  that  it  does  exist  and  that  there  is  no  entry  therein  in 
favour  of  Wasu  Ram. 

We  must,  therefore,  hold  that  the  plaintiffs  had,  in  the 
name  of  their  father,  been  recorded  as  owners  for  twenty  years 
prior  to  the  sale  and  that  they  have  satisfied  the  requii-emants 
of  the  proviso.  It  is  not  disputed  that  they  have  been  recorded 
as  owners  since  the  date  of  the  sale. 

The  result  is  that  we  accept  the  appeal,  set  aside  the 
decrees  of  the  Court  below,  and  remand  the  case  under 
Order  XLI,  rule  23,  for  decision  on  other  issues  which  have 
not  been  disposed  of  by  both  the  Courts.  The  Court-fee  on  the 
memorandum  of  appeal  in  this  Court  shall  be  refunded,  and 
other  costs  shall  be  costs  in  the  cause. 

Appeal  accepted. 
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-  No.  18. 

Before  Hon.  Sir  Alfred  Kensington,  Et.,  Chief  Judge,  Ron. 
Mr.  Justice  Rattigan  and  Hon.  Mr.  Justice  Shadi  Lai. 

IN"  THE  MATTER  OF  A  FIRST  GRADE  PLEA.DER. 

Case  No.  17  of  1914. 

Legal    Practitioners  Act,   XVIIT  of   1879,  section  13   (/)   and  (6),  as 
amended  by  Act  XI  of  1896 — any  other  reasonable  cause — whether    confined 
to  professional  conduct — Indian  Evidence  Act,  I  of  1872,  section  i7— evidence 
of  handwriting  by  non-experts. 

Held,  that  clause  (/)  of  section  13  of  the  Legal  Practitioners  Act 
(as  amended  by  Act  XI  of  1896)  is  not  confined  to  misconduct  of  a  Legal 
Practitioner  in  his  professional  capacity, 

/.  L.  R.  29  Cal.  890  (F.B.)  (1),  I.  L.  R.  34  Mad.  29  (F.B.)  (2),  and  9  P.  R. 
1902  (3),  referred  to. 

Held,  that  the  evidence  of  witnesses  acquainted  with  the  handwriting 
of  a  person  by  whom  a  document  is  supposed  to  be  written  is  admissible 
under  ^section  47  of  the  Evidence  Act  as  a  relevant  fact,  although  the 
witnesses  are  not  experts  in  handwriting. 

Governtaent  Advocate,  for  Crovirn. 
Oertel,  for  Chanda  Singh. 

The  order  of  the  Court  was  delivered  by  — 
8th  Dec.  1914:.  Sir  Alfred  Kensington,  C.  J. — This  is    an  enquiry   under 

clauses  (f)  and  (6)  of  section  13,  Legal  Practitioners  Act, 
XVIII  of  1879,  into  the  conduct  of  Mr.  Chanda  Singh, 
Pleader,  first  grade,  with  reference  to  matters  which  occurred 
while  he  was  engaged  in  practice  at  Ferozepore.  Mr.  Chanda 
Singh  is  aged  54  and  has  been  blind  from  early  infancy,  so 
that  he  has  never  learnt  to  write.  He  has  nevertheless  shewn 
remarkable  ability  in  contending  with  this  affliction,  and 
has  been  a  prominent  Pleader  since  1889.  His  blindness 
compels  him  to  trust  to  agents  or  clerks  for  those  details 
of  his  work  which  require  writing,  bat  his  very  retentive 
memory  enables  him  to  keep  in  mind  the  intricate  details 
of  cases  which  he  undertakes,  and  to  dictate  applications  or 
other  documents  which  require  to  be  presented  in  Court. 

2.  This  is  not  the  first  occasion  upon  which  disciplinary 
action  has  been  taken  against  Mr.  Chanda  Singh.  On  the 
16th  of  March  1908  a  Division  Bench  of  the  Chief  Court 
found  him  guilty  of  grave  misconduct  "  during  which  he  did 
not   hesitate   to   attain   his  ends   by  false   swearing,"   and  he  . 

(1)  (1902)  I.  L.  R.  29  Cal.  890  {F.B.)  {LeMesurier  v.  Wajid  Hossain). 

(2)  (1910)  I.  L.  R.  34  Mad.  29  (F.B.)  {In  the  matter  of  the  second  grade 

(3)  9  P.  R.  1902  {In  the  matter  of  a  Mukhtar). 
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was  at  first  dismissed.  On  an  application  for  review 
the  Court  on  the  5th  of  February  1909  reduced  the  sentence 
to  one  of  suspension  from  practice  for  three  years  with 
effect  from  the  16th  of  March  1908.  In  this  final  order 
the  learned  Judges  stated  that  it  was -only  because  Chanda 
Singh  was  a  blind  man,  and,  therefore,  incapacitated  altoge- 
ther from  earning  his  livelihood  otherwise,  that  they  were 
piepared  to  take  a  more  lenient  view,  after  he  had  ex- 
pressed "sincere  contrition  for  past  lapses  and  a  determina- 
tion to  act  in  future  with  probity  and  uprightness  in  the 
exercise  of  his  profession,"  Mr.  Chanda  Singh  then  appealed 
unsuccessfully  to  their  Lordships  of  the  Privy  Council  whose 
final  order  was  passed  on  the  22nd  of  February  1910.  As 
a  result  he  remained  under  suspension  for  the  three  years 
from  March  1908  to  March  1911,  though  in  his  evidence 
he  has  apparently  through  error,  given  the  period  as  running 
from  June  to  June. 

3.  During  1912  and  1913  there  was  considerable 
friction  between  Mr.  Chanda  Singh  and  the  civil  authorities 
at  Ferozepore  over  matters  with  which  we  are  not  directly 
concerned.  We  understand  that  allegations  of  impropriety 
were  made  by  the  Deputy  Commissioner,  Mr.  Bosworth 
Smith,  against  Mr.  Chanda  Singh,  to  both  the  District  and 
Divisional  Judges,  but  without  any  definite  result.  Mr.  Chanda 
Singh  on  the  other  hand  considei'ed  himself  aggrieved  at 
the  mention  of  his  name  by  Lala  Damodar  Das,  a  highly 
placed  Officer  in  the  Provincial  Civil  Service,  in  the  course 
of  his  report  made  in  connection  with  the  conduct  of  Sardar 
Bhagat  Singh,  a  Sub- Registrar  of  the  District.  Bhagat  Singh 
had  figured  somewhat  prominently  in  the  previous  case 
through  which  Mr.  Chanda  Singh  got  into  trouble  before, 
and  be  is  also  a  prominent  witness  in  the  present  inquiry. 
We  consider  it  unnecessary  to  go  into  any  detail  about  Mr. 
Chanda  Singh's  grievances,  and  we  could  not  pi'operly  do 
so  as  the  matter  is  still  sub  juclice-  The  upshot  has  been 
that  Mr.  Chanda  Singh  on  the  22nd  of  April  1914  filed 
a  civil  suit  for  damages  claiming  Rs-  10,500  against  Mr. 
Bosworth  Smith  and  Lala  Damodor  Das.  This  suit  is  still 
pending  at  Ferozepore  and  the  rights  or  wrongs  of  the  affair 
cannot  now  be  discussed.  All  vpe  need  say  is  that  feelings 
were  undoubtedly  strained  on  both  sides  for  the  period  of 
about  a  year  ending  with  April  1914. 

4.     It   is    represented    by   Mr.    Chanda   Singh    that    the 
service   on  Mr.   Bosworth    Smith   as    a    defendant  in  the  civil 
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suit  was  efeected  on  the  llth  of  May  1914.  On  the  25tli  of 
May  19 ]4  lie  admittedly  addressed  Mr.  Bosworth  Smith 
in  what  he  has  himself  described  as  the  "  open  letter  "  printed 
at  pages  1  to  4  of  the  paper-book.*  On  the  2Gth  of 
May  Mr.  Bosworth  Smith  forwarded  a  copy  of  this  letter 
to  the  Chief  Court  complaining  that  it  had  been  publicly 
circulated  in  the  Ferozepore  Bar-room,  and  that  copies  had 
been  distributed  to  many  persons,  naming  among  others  his 
Head  Clerk  Mr.  Keelan,  Lala  Mool  Chand,  Additional  District 
Magistiate,  Munshi  Niaz-ud-din,  Distinct  Judge,  Lala  Raja 
Ram,  Subordinate  Jud^'e,  and  Mr.  Connor,  Extra  Assistant 
Commissioner.  Mr.  Bosworth  Smith's  complaint  was  that  the 
publication  of  this  letter  containing  gross  untruths,  particu- 
larly as  a  copy  had  been  sent  to  the  District  Judge  before 
whom  the  civil  suit  against  him  was  pending,  amounted  to 
grave  professional  misconduct  and  constituted  a  reasonable 
cause  under  clause  (/")  of  section  13,  Legal  Practitioners 
Act,    for    taking  action  against  the  writer. 

5.  The  Chief  Court  considered  an  inquiry  necessary 
and  took  action  appointing  the  Government  Advocate  to  prefer 
charges  under  lule  21,  at  page  69.  Rules  and  Orders  of  the 
Chief  Court,  Volume  III,  Edition  1911.  The  charges  in 
this  respect  are  covered  by  Nos.  1  to  6  of  the  statement  of 
charges  printed  at  page  i  of  the  paper-book,s  but  before 
the  matter  came  up  for  hearing  a  further  communication 
was  received  by  the  Government  Advocate  from  Mr.  Bosworth 
Smith   in    September   1914    in  consequence   of    which     charges 

7  and  8  were  added  under  clause  (6)  of  section  13,  Legal 
Practitioners  Act,  in  connection  with  an  alleged  grave  offence 
committed  by  Mr.  Chanda  Singh  on  or  about  the  '24th  of 
May  1912,  of  which  the  circumstances  had  only  been 
brought  to  the  Deputy  Commissioner's  notice  by  Sardar 
Bhagat  Singh    in    August  1914.     The  additional  charges  7  and 

8  were  then  framed  in  connection  with  this  separate  matter 
and  the  whole  statement  of  charges  was  communicated  to  Mr. 
Chanda  Singh  in  the  letter  of  8th  October  1914,  printed  at 
page  6  of  the  paper-book,  which  directed  him  to  attend  the 
Chief  Court  on  the  13th  of  November  1914  and  to  bring 
with  him  all  evidence,  documentary  or  other,  which  he 
might  wish  to  produce  before  the  Court. 

6.  The  case  has  been  before  us  on  the  13th,  14th,  21st, 
23rd    and  30th   of   November   and  a   considerable   amount   of 


|i 


*  Vide  p.  107  infra. 
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evidence  has  been  taken  for  -what  may  be  called  both  the 
prosecution  and  the  defence.  We  have  felt  some  difficulty  in 
conducting  the  inquiry  systematically  owing  to  the  piece-meal 
manner  in  which  Mr.  Chanda  Singh  disclosed  his  defence  to  the 
charges.  He  confined  himself  on  the  13th  of  November  to  a 
brief  oral  denial  of  all  charges  except  that  he  admitted  address- 
ing the  open  letter  to  Mr.  Bosworth  Smith  on  the  25th  of  May. 
He  was  then  reticent  as  to  charges  7  a)id  8  and  we  under- 
stood that  he  did  not  deny  that  the  letter  of  the  21th  of 
May  ]912  referred  to  therein  was  written  by  a  man  named 
Uttam  Singh. 

It  was  only  at  a  later  stage  of  the  inquiry,  after  Uttam 
Singh  had  been  examined  as  witness  11  for  the  Crown,  that 
Mr.  Chanda  Singh  put  forward  the  theory  that  this  letter  was 
not  in  fact  written  by  Uttam  Singh  at  all,  and  was  an  absolute 
forgery  by  some  other  person  unknown  acting  on  bebalf  of 
Sardar  Bhagat  Singh.  "We  then  endeavoured  to  clear  the 
matter  up  still  further  by  recalling  Uttam  Singh,  but  without 
success  as  the  man  had  in  the  meanwhile  disappeared  leaving 
no  trace.  Then  again  on  the  23rd  of  November  after  the 
Government  Advocate  had  addressed  the  Couit  in  support  of 
the  charges,  we  had  to  adjourn  the  case  for  a  week  to  hear  Mr. 
Chanda  Singh's  counsel,  but  on  the  date  then  fixed  his  couu-jel 
withdrew  from  the  case  saying  that  his  client  had  taken  ,Uvay 
his  brief  and  given  him  to  understand  that  he  would  ma!ce  his 
own  arrangements  for  the  reply. 

Asa  fact,  instead  of  replying  orally,  Mr.  Chanda  Singh  then 
filed  a  long  statement,  described  by  himself  as  his  "  written 
statement,"  which  purports  to  be  an  amplification  of  the  original 
oral  pleas  for  the  defence.  We  regard  this  document  more  as 
a  written  argument  traversing  the  whole  case,  includin-j;  the 
evidence  produced  by  the  Crown,  than  as  the  concise  written 
defence  contemplated  by  rule  22,  page  69,  Rules  and  Orders, 
Volume  III.  To  avoid  prejudicing  Mr.  Chanda  Singh  we  have 
placed  the  document  on  record  and  Mr.  Chanda  Singh  then 
informed  us  that  he  had  nothing  mure  to  say.  This  method  of 
conducting  his  case  partly  through  counsel  and  partly  in  person 
has  been  exceedingly  inconvenient,  and  throughout  the  enquiry 
we  have  felt  that  Mr.  Chanda  Singh  was  desirous  of  protracting 
the  proceedings  to  an  inordinate  extent. 

7.  Turning  now  to  the  precise  charges  we  will  deal  first 
with  the  open  letter.  It  may  be  premised  that  a  letter  so 
described  was  intended  by  the  writer  for  public  circulation  and 
not  merely  for  private  use.     Mr.  Bosworth  Smith,  witness  1  for 
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the  Ci-own,  has  proved  its  receipt  by  him,  and  all  tlie  five 
persons  named  by  him,  including  Munshi  Niaz-iid-din,  District 
Jadare,  before  whom  the  ci^il  suit  ao^ainst  Mr.  Bosworth  Smith 
and  Lala  Damodar  Das  was  pending,  have  sworn  as  witnesses  2 
to  4,  8  and  10  that  the  letter  was  actually  sent  to  them  on  or 
about  the  25  th  of  May  1914,  most  of  them  adding  that  it  was 
delivered  by  Mr.  (^handa  Singh's  Munshi  as  being  sent  by 
Mr.  Chanda  Singh  himself. 

In  addition  to  this  we  have  the  evidence  of  Grujar  Ram, 
witness  6,  a  Section-wi'iter,  who  says  that  a  copy  of  the  letter 
was  given  to  him  by  Mr.  Chanda  Singh,  though  at  a  later  date, 
apparently  in  the  first  week  of  June.  Further,  Karm  Chand, 
witness  7,  proprietor  of  a  local  press  at  Ferozepore,  proves  that 
negotiations  had  been  entered  into,  presumably  by  Mr.  Chanda 
Singh,  to  get  ]00  copies  of  this  letter  printed.  The  negotiations 
fell  through  as  the  witness  declined  to  undertake  the  work  and 
he  returned  his  copy  of  the  letter  to  Mr.  Chanda  Singh  after 
having  had  it  read  out  in  the  Ferozepore  Bar-room  in  Mr. 
Chanda  Singh's  presence.  Then  again  Barkat  Ali,  witness  9, 
Editor  of  the  Observer  newspaper  published  in  Lahore,  has 
stated  that  he  received  a  copy  of  the  letter  and  published  it  in 
his  paper  in  the  issue  of  the  30th  May  of  1914,  He  undei'stood 
that  the  letter  had  been  sent  to  him  for  publication  by  Mr. 
Chanda  Singh  though  the  latter  subsequently  denied  this  in  a 
letter  of  the  6th  of  November.  It  is,  however,  very  material  to 
noti'e  that  in  spite  of  the  publication  Mr.  Chanda  Singh  never 
wrote  to  the  Editor  disclaiming  the  letter  or  objecting  to  its 
publication.  Finally  Pandit  Girdhain  Lai,  Pleader,  witness  5, 
has  proved  the  fact  that  the  open  letter  was  read  out  in  the 
Ferozepore  Bar-room  probably  soon  after  its  publication  in  the 
Observer  of  the  30th  of  May,  in  the  presence  of  Mr.  Chanda 
Singh  who  neither  repudiated  not  confirmed  it- 
s'. As  against  all  this  Mr.  Chanda  Singh,  who  elected 
under  rule  23  to  go  into  the  witness-box  himself  as  witness  6 
for  the  defence,  has  sworn  that  he  only  made  three  copies  of 
the  letter,  one  of  which  was  sent  to  Mr.  Bosworth  Smith,  one 
to  Government,  while  one  was  sold  on  the  afternoon  of  the 
2.!)th  of  May  to  a  pleader  named  Ram  Lai  who  has  not  been 
called.  He  has  asked  us  to  believe  this  story  on  the  strength 
of  evidence  by  another  Ram  Lai,  defence  witness  4.  who  has 
been  liis  Munshi  since  August  1913.  This  witness,  who  is  little 
more  than  a  boy,  jiged  18,  states  that  only  tliree  copies  of  the 
open  letter  were  prepared  and  Mr.  Chanda  Singh's  insinuation 
seems  to  be  that  after  Mr.  Bosworth   Smith  received  his  copy  he 
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placed  it  in  the  hands  of  Lala  Kanshi  Ram,  the  present  head  of 
the  Ferozepore  Bar,  and  that  it  was  Mr.  Kanshi  Rani  who 
circulated  copies  to  Munshi  N"iaz-ud-Din  and  others  and  also 
sent  a  copy  to  the  "Observer"  newspaper  in  order  to  get 
Mr.  Chanda  Singh  into  trouble. 

On  the  evidence  before  us  we  have  no  hesitation  in  saying 
that  we  entirely  disbelieve  Mr.  Chanda  Singh's  version  of  the 
matter.  We  have  no  doubt  whatever  that  he  did  circulate 
copies  to  many  of  Mr.  Bosworth  Smith's  subordinate  officials, 
and  to  the  District  Judge  on  the  25th  of  May,  at  the  same  time 
as  the  letter  itself  was  sent  to  Mr.  Bosworth  Smith,  and 
probably  before  he  had  sold  the  copy  to  Ram  Lai,  pleader. 
We  reject  as  impossible  and  absurd  any  suggestion  that  this 
circulation  was  contrived  by  Mr.  Bosworth  Smith,  an  Officer  of 
the  Indian  Civil  Service  of  17  years'  standing,  through  Lala 
Kanshi  Ram,  a  pleader  in  good  position  at  Ferozepore,  while  it 
is  to  our  minds  inconceivable  that  so  shameful  a  conspii^acy 
could  have  been  devised  and  carried  through  in  the  very  short 
time  available.  We  observe  that  Mr.  Chanda  Singh  has  not 
attempted  to  call  Lala  Kanshi  Ram  as  a  witness  and  we  have 
nothing  but  his  own  word  for  it  that  Lala  Kanshi  Ram  is  Avhat 
he  is  pleased  to  describe  as  his  "  mortal  enemy."  No  reasonable 
explanation  of  this  alleged  enmity  has  been  given  to  us  and 
there  is  nothing  to  support  it  except  a  bare  statement  of  .Jasbir 
iringh,  witness  7  for  the  defence,  who  has  only  begun  practising 
as  a  pleader  in  Ferozepore  since  June  1912. 

9.  Our  finding  is  that  Mr.  Chanda  Singh  did  in  fact 
circulate  the  letter  very  widely  as  stated  by  various  witnesses 
for  the  Crown.  The  letter  itself  contains  much  matter  open  to 
the  strongest  possible  objection  under  any  circumstances. 

It  was  a  thoroughly  improper  letter  to  send  to  the  District 
Judge  in  particular,  seeing  that  it  attempts  to  discredit 
Mr.  Bosworth  Smith  who  was  at  the  time  a  defendant  in 
Mr.  Chanda  Singh's  civil  suit  pending  in  that  Judge's  Court. 
It  contains,  among  other  things,  an  allegation  that  Mr.  Bos- 
worth Smith  had  seriously  attempted  to  evade  summons  as  a 
defendant  in  the  suit.  Mr.  Chanda  Singh  has  endeavoured  to 
prove  this  allegation  by  calling  Miran  Bakhsh,  D.  W.  5,  Clerk 
of  the  District  Judge's  Court,  to  whom  the  service  of  the 
summons  on  the  Deputy  Commissioner  had  been  entrusted. 
The  evidence  of  this  witness  does  not  support  the  allegation  in 
any  way  whatever.  It  appears  that  on  two  occasions  he  was 
waiting  with  an  envelope  containing  a  summons  when  Mr.  Bos- 
worth Smith   was   either   leaving   his   Court-house,  or  entering 
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his  private  residence.  On  both  occasions  Mr.  Bosworth  Smith, 
being  engaged  with  other  gentlemen,  merely  told  the  witness 
to  take  the  letter  to  his  office  without  beirg  informed  of  the 
nature  of  its  contenta.  Eventually  the  summons  was  served 
without  any  difBculty  and  we  are  satisfied  that  Mr.  Bosworth 
Smith  did  not  in  fact  consciously  throw  any  difficulties  in  the 
way  of  service,  Quite  apart  from  this  gratuitously  insulting 
paragraph  in  the  open  letter  there  are  other  passages  in  it  of  a 
highly  improper  nature  considering  that  the  writer  was  ad- 
dressing the  head  of  the  District,  and  that  the  object  evidently 
was  to  bring  prejudice  to  bear  against,  and  to  shew  gross  dis- 
respect to  the  Deputy  Commissioner. 

10.  It  is  argued  for  the  defence  that  granting  all  this  the 
sending  of  this  letter  by  Mr.  Chanda  Singh  in  his  private  capacity 
does  not  amount  to  a  reasonable  cause  for  disciplinary  action 
within  the  meaning  of  clause  (/)  of  section  13  of  the  Legal 
Practitioners  Act.  As  to  this  the  law  has  not  always  been 
construed  with  uniformity  in  respent  of  clatise  (f),  but  the 
weight  of  authority  appears  to  us  distinctly  in  favour  of  the 
view  that  the  clause  is  not  confined  to  misconduct  of  a  practi- 
tioner in  his  professional  capacity. 

We  refer   to    the   Tull   Bench  rulings   I.  L.  B.  XXIX  Cal. 
890  (1)  and  XXXIV  Mad.  29  (2)  in  suppoit  of  this  construction, 
which  is  to  some  extent  also  recognized  by  the  ruling  in  9  P.  R, 
1902  (3).     The  words   of  the   clause   are  so    extensive  that  we 
do  not  think  them   capable   of  any  other  interpretation,  though 
it  might  be   possible    to   regard   an    offence   of  the  kind  as  less 
serious  where  the  misconduct  is  not  directly  traceable  to  an  act 
done  in  a  professional  capacity.     In  the  present  case,    however-, 
there   is   the   grave   aggravation    that    Mr.  Chanda  Singh  sent 
this  letter  to  the  District   Judge  among  others,   and  throughout 
the  letter  there    is  a   total   misapprehension   on  his  part  of  the 
proper  attitude   for    a   responsible  pleader   to  adopt  in  his  com- 
munication with  the    chief   Civil    Officer  in  charge  of  a  District. 
We  cannot  allow  the  fact  that  Mr.  Chanda  Singh    was  a  litigant 
against   the   Deputy    Commissioner    to    enable   him    to   escape 
liability  in  his   capacity    of   pleader.      A   letter   of   this    kind 
circulated  to  all   and   sundry   is  grossly   improper  at   any  time 
whatever    the   position   of   the   writer  may  be,   and  we  cannot 
permit  a  pleader  to  misconduct   himself   in  this  serious  manner. 


(1)  (1902)  I.  L.  R.  29  Cal.  890  (F.B.)  (Le  Mesurier  v.  Wajid  Hossain). 

(2)  (1910)  /.  L.  ft.  34  Mad.  29  (F.B.)  {In  the  matter  of  the  second-grade 

Pleaders). 

(3)  9  P.  R.  1902  {In  the  matter  of  a  Mukhtar.) 
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We  regard  the  charges  1  to  6  as  amply  proved  and  even  if  they 
stood  alone  we  should  be  disposed  to  treat  them  as  justifying 
Mr.  Chanda  Singh's  dismissal,  looking  to  the  previous  grave 
misconduct  of  which  he  was  found  guilty  in  1908. 

11.  There  remains  the  still  more  serious  charge  under 
heads  7  and  8  in  respect  of  the  letter,  dated  about  the  24th  of 
May  1912.*  The  question  which  we  have  here  to  determine  is 
one  of  fact  only.  If  Mr.  Chanda  Singh  sent  this  letter  to 
Sardar  Bhagat  Singh  we  can  hardly  conceive  a  more  grave 
case  of  flagrant  misconduct  on  the  part  of  a  pleader. 

The  undisputed  facts  are  that  a  civil  suit  was  proceeding 
at  the  time  between  Pahara  Singh  and  Phuman  Singh  in  the 
Court  of  a  Munsif  at  Ferozepore.  Mr.  Chanda  Singh  was  the 
pleader  for  the  defendant  Phuman  Singh  and  Sardar  Bhagat 
Singh  had  been  appointed  local  commissioner.  The  letter 
purports  to  have  been  sent  by  Mr.  Chanda  Singh,  to  the  local 
commissioner  asking  him  to  report  in  favour  of  the  dismissal  of 
the  plaintiifs'  claim  without  fail,  and  making  an  alternative 
suggestion  which  cannot  be  read  as  anything  else  than  a  direct 
olfer  of  a  bribe.  The  record  of  the  case  is  before  us  as  Exhibit 
P.  14.  As  a  fact  the  local  commissioner  found  in  the  plaintiffs' 
favour  for  Rs.  600  and  the  case  was  eventually  decided  on 
compromise  in  his  favour  for  Ks.  350,  though  the  writer 
of  the  letter  had  urged  that  the  claim  should  be  found  to  be 
entirely  false. 

12.  The  case  for  the  Crown  is  that  this  letter  was  written 
on  behalf  of  Mr.  Chanda  Singh  by  Uttam  Singh,  witness  11, 
who  was  admittedly  in  his  service  as  a  Munshi  from  1902  to 
1908  and  again  from  at  least  November  1912  till  -Tune  1913. 
These  are  the  dates  as  alleged  by  Mr.  Chanda  Singh  and  they 
are  to  this  extent  supported  by  his  register  of  fees  and  office 
expenses  (Exhibit  D— 5).  There  are  no  entries  in  this  register 
as  it  now  stands  indicating  that  Uttam  Singh  was  employed  as 
a  Munshi,  or  at  any  rate  paid  as  such,  during  the  period  October 
1911  till  November  1912.  Nevertheless  Uttam  Singh  has 
stated  positively  that  he  was  in  Mr.  Chanda  Singh's  service 
during  that  period  and  that  he  did  write  the  letter  in  question 
at  his  dictation.  It  is  urged  for  the  defence  that  the  letter  does 
not  as  usual  bear  Mr.  Chanda  Sing^h's  seal,  but  Sardar  Bhajrat 
Singh  has  produced  various  post-cards  or  letters,  Exhibits  P — 10 
to  13  and  15  to  18,  purporting  to  have  come  from  Mr.  Chanda 
Singh,  none  of  which  bear  his  seal,  and  we  have  another  letter 
(Exhibit  P — 20)   admittedly    written   by    Mr.  Chanda  Singh  to 

*  Vide  p.  112  infra. 
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the  Deputy  Registrar  of  the  Chief  Court  ou  the  29th  of 
September  1914  which  also  bears  no  seal.  We  consider 
it  sufficiently  established  that  there  is  no  uniform  practice 
among  the  writers  of  Mr.  Chanda  Singh's  letters  of  getting  his 
seal  aGBxed. 

13.  Apart  f  1^0 m  Uttam  Singh's  positive  evidence  that  he 
wrote  the  letter  P — 3  and  addressed  the  envelope  P — 2  we  have 
Sardar  Bhagat  Singh's  evidence  that  he  well  knew  Uttam 
Singh's  writing,  many  of  the  post-cards  referred  to  having 
been  written  by  Uttam  Singh  while  in  Mr.  Chanda  Singh's 
service,  and  that  he  had  often  seen  him  writing  both  at  his 
own  house  and  at  Mr.  Chanda  Singh's.  His  story  is  that  he 
kept  the  letter  with  its  envelope  and  produced  them  in  August 
1914,  because  he  knew  that  Mr.  Chanda  Singh  was  under  a 
cloud  in  connection  with  the  open  letter.  There  is  a  slight 
discrepancy  in  evidence  here  as  Mr.  Bosworth  Smith  thought 
that  the  letter  reached  him  by  post  shortly  before  the  17th  of 
August  while  Bhagat  Singh  says  that  he  made  it  over  to  the 
Deputy  Commissioner  through  Lala  Kanshi  Ilam,  Pleader.  We 
do  not  regard  this  discrepancy  as  of  any  importance.  It  is 
quite  obvious  that  the  intention  was  to  communicate  the  letter 
to  the  Deputy  Commissionei",  and  the  precise  manner  in  which  it 
reached  him  is  immaterial. 

14.  Lala  Ram  Rakha  Mai, ii Barrister,  Ferozepore,  witness 
13  for  the  Crown,  has  had  Uttam  Singh  in  his  service  for  some 
four  months  in  1911-,  and  he  also  is  positive  so  far  as  he  can 
give  an  opinion  that  the  letter  in  question  is  in  the  handwriting 
of  Uttam  Singh,  having  had  many  occasions  for  getting  docu- 
ments written  by  Uttam  Singh  as  his  clerk.  We  accept  the 
fact  that  neither  the  witness  Bhagat  Singh  nor  Ram  Rakha  Mai 
can  be  treated  as  experts  on  the  question  of  handwriting  under 
section  45  of  the  Indian  Evidence  Act,  but  their  opinion  as  to 
the  identity  of  the  writing  is  relevant  under  section  47.  In 
each  case  we  put  their  opinion  to  the  test  by  handing  to  them 
without  previous  warning  the  record  of  the  civil  suit  Pahara 
Singh  against  Phuman  Singh  to  see  whether  they  could  identify 
any  documents  thereon  as  written  by  Uttam  Singh.  They  each 
picked  out  without  difficulty  certain  applications,  written 
statements,  covering  lists  of  documents  and  written  arguments 
of  Mr.  Chanda  Singh  as  pleader  for  the  defendant  at  pages  21, 
29,  43,  45,  105,  109  and  121  of  the  record. 

At  one  time  Mr.  Chanda  Singh  asked  that  the  Government 
expert  in  handwriting  might  be  called  from  Calcutta  on  the 
point,  but  this  could  not  be  done   without  excessive  expense  and 
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delay  and  the  matter   was  not  farther  pressed  in   later  stages  of 
the  hearing.     English   Judges    may   well   hesitate  to  put  them- 
selves forward   as    expressing   an     opini3n    on    a    question   of 
vernacular   writing   in   Urdu  however  confident  they  may  feel, 
but  Mr.  Justice  Shadi  Lai,   a  member    of  tlie  Bench  holding  the 
inquiry,  is  thoroughly    competent  to  give    an  opinion  on  a  point 
of  this  sort,  and  after  a  minute   examination  of  the   handwritincr 
of   the    letter,    post-cards,    and    documents    referred    to    in  the 
record  of  the  civil  suit,  he  has  no    doubt  whatever  that  all  these 
various  documents    were    written  by  one    and  the   same  person. 
Even  Mr.  Chanda  Singh's    own    witness  2,    Sardar  Iqbal  Singh, 
a  pleader  of  Lyallpur   and  a  first   cousin   of   Uttam  Singh,  has 
been  obliged  to  say   that  both   the  letter  P — 3  and    post-cards 
P — 10  to   ]  3   look  as  if   they   were  written  by  Uttam   Singh, 
though  he  can  give  no  opinion  as  to  the  writing   of  the  address 
on  the  envelope  P — 2.    Our  conclusion  is  that  there  is  no  reason- 
able doubt  that  all  these  various  documents    really  were    written 
by  Uttam  Singh.     He  had  unfortunately  been  allowed  to  leave 
the  Court  at  a  time  when  we  were  not  aware  that  this  would  be 
denied  by  Mr.  Chanda  Singh,  and  he  was,  therefore,  not  asked  to 
identify  his  writing   in    the   post-cards    or  in    the   record  of  the 
civil  suit. 

We  are  satisfied  that  he  really  did  write  the  various  docu- 
ments put  in  on  behalf   of  the    defendant    Phuman  Singh  in  the 
civil  suit  through  Mr.  Chanda  Singh  as  the  defendant's  pleader, 
and  as  these    documents    cover    the    whole  period  6th  March  to 
9th    July    1012    we   cannot    doubt  that,   whatever  Mr.  Chanda 
Singh  may  say,  Uttam    Singh    really  was    acting  as  his  Munshi 
during  this    period  notwithstanding    the    fact    that  he  is  not  so 
shewn  in  the  register  U— 5.     The  register  itself  strikes  us  as  of 
little  importance    quite    apart    from    the  possibility  that  it  may 
have  been  got  up  in   its    present   form  for   the  purposes  of  the 
inquiry   before    us.     It  proves    nothing   unless    we    are  to  rely 
on  the  absence  of   entries    in    Uttam    Singh's  hand  from  March 
to  November  1912.     Considering   what    an    old    servant  Uttam 
Singh  had    been  of   Mr.  Chanda  Singh    we  think  it  quite  likely 
that  being   out   of   employ   at   the   time  he  may  have  assisted 
his  former    master,  or   he  may    have  been   as  he  says  regularly 
employed  from  November  1911    though  his  pay  is  not  shewn  in 
the  register. 

15.  The  weak  point  in  the  case  about  this  letter  is  that 
Uttam  Singh  undoubtedly  when  first  questioned  by  a  Magis- 
trate denied  having  written  the  letter,  and  that  his  subsequent 
admission  that  he  was  the  writer  was  made  at  the  time  when  he 
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was  under  fear  of  a  criminal  prosecution,  understood  to  be  still 
pending,  for  a  relatively  trivial  offence  of  disobedience  to  an 
ox'der  of  the  District  Magistrate. 

We  have  taken  this  matter  carefully  into  account,  but  vfe 
cannot  attach  much  importance  to  the  original  hesitating  denial 
by  Uttam  Singh  of  his  writing,  as  deposed  to  by  Sultan  Asad 
Jan,  Magistrate,  called  as  defence  witness  '.  The  record  of  the 
statement  in  question  is  said  to  have  been  lost,  but  even  if  we 
take  the  fact  as  proved  it  only  amounts  to  this  that  TTttam 
Singh  was  at  first  afraid  to  identify  so  incriminating  a 
letter  as  having  been  written  by  him,  and  this  is  not  very 
surprising. 

18.  As  regards  Bhagat  Singh's  connection  with  the  letter 
in  question  the  insinuation  made  by  Mr.  Chanda  Singh  is  thnt 
Bhagat  Singh  was  already  in  trouble  with  the  Deputy  Commis- 
sioner about  his  work  as  Sub-Registrai%  and  that  he  has 
concocted  this  letter  as  a  means  of  getting  out  of  trouble. 
His  previous  connections  with  Mr.  Chanda  Singh  may  be  not 
to  his  credit,  but  while  he  was  in  the  witness-box  he  struck 
us  as  giving  his  evidence  without  bias  and  in  a  straightforward 
manner,  and  we  see  great  difficulty  in  accepting  the  defence 
theory. 

It  would  be  extremely  dangerous  for  Bhagat  Singh  to 
attempt  to  make  up  a  case  of  this  kind,  and  nearly  impossible 
for  him  to  do  so  without  serious  risk  of  the  s^ory  breaking 
down  in  material  particulars.  It  is  true  that  the  letter  in 
question  is  not  itself  dated,  but  it  is  enclosed  in  an  envelope 
beainng  date  the  2  t^th  of  May  1912,  eight  days  after  the  appoint- 
ment of  Bhagat  Sineh  as  a  local  commissioner  in  the  civil  case. 
If  we  are  to  accept  the  defence  theoiy  it  was  necessary  for 
Bhagat  Singh  not  only  to  sret  hold  of  Uttam  Singh  and  induce 
him  to  make  up  a  bogus  letter,  but  also  to  be  able  to  produce 
an  envelope  bearing  a  post-mark  more  than  two  years  old,  so  as 
to  fit  in  with  the  date  on  which  he  had  been  appointed  local 
commissioner.  All  this  is  very  much  easier  said  than  done, 
even  if  we  assume  that  Bhagat  Singh  is  prepared  to  proceed  to 
such  extraordinary  lengths  in  order  to  recover  his  good  name 
in  the  eyes  of  the  Deputy  Commissioner.  Our  finding  is  that 
the  letter  is  genuine  and  was  sent  by  Mr.  Chanda  Singh  to 
Bhagat  Singh  at  the  time  and  that  it  has  been  now  produced 
by  Bhagat  Singh  in  all  good  faith,  whatever  his  motives  may- 
have  been. 

17.  We  do  not  think  it  necessary  to  say  much  about  the 
various  wild  allegations  made  in  Mr.  Chanda  Singh's  final 
written  statement  of  defence.  We  totally  disbelieve  him  when  he 
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says  that  he  was  not  employing  Uttam  Singh  in  May  1912,  and 
we  decline  to  believe  that  Lala  Kanshi  Ram,  Pleader,  would 
condescend  to  anything  so  disgraceful  as  assisting  in  the  con- 
coction of  a  false  case  against  Mr.  Chanda  Singh. 

We  must,  therefore,  hold  that  the  charges  made  under  hea,ds 
7  and  8  are  also  clearly  established,  the  inference  being  that 
Mr.  Chanda  Singh  when  employed  as  a  pleader  is  prepared  to 
adopt  the  most  improper  methods  of  endeavouring  to  secure  a 
verdict  in  his  client's  favour. 

18.  Our  conclusion  is  that  Mr.  Chanda  Singh  is  guilty  on 
both  charges  against  him,  and  that,  so  far  from  endeavouring 
to  conduct  himself  honourably,  as  promised  when  he  was 
leniently  dealt  with  on  the  last  occasion,  he  has  now  shewn 
that  he  is  a  man  prepared  to  disgrace  the  legal  profession  in 
the  most  flagrant  manner  possible,  and  further  to  have  resort 
to  every  kind  of  shift  and  untruth  when  endeavouring  to 
clear  himself  from  the  charges  brought  against  him.  We  con- 
sider that  any  further  leniency  is  entirely  out  of  the  question, 
and  the  only  order  we  can  pass  is  that  he  be  now  permanently 
dismissed  from  his  position  as  a  pleader  and  debarred  from  ever 
again  acting  in  that  capacity  in  the  Punjab,  An  order  to  that 
effect  Will  be  notified  by  the  Registrar  of  the  Chief  Court  in  the 
Funjah  Government  Gazette  under  ruls  25  at  page  70,  Rules 
and  Orders,  Volume  III. 

19.  Copies  are  appended  of  (I)  the  open  letter  referred  to 
in  charges  1  to  6  and  (2)  a  translation  (the  correctness  of  which 
has  not  been  challenged)  of  the  letter  of  about  24th  May  1912 
referred  to  in  charges  7  and  8.  We  have  not  thought  it 
necessary  to  encumber  our  oi  der  with  detailed  extracts  from 
these  documents,  as  in  our  opinion,  they  speak  for  themselves. 
We  are  almost  exclusively  concerned  with  the  questions  of 
publication  and  authenticity.  After  our  findings  upon  these 
two  points  we  need  only  add  that  we  regard  the  letters  as  a 
complete  exposure  of  Mr.  Chanda  Singh's  perverse  conception 
of  his  privileges  and  responsibilities  as  a  pleader,  and  of  the 
lengths  to  which  thus  thoroughly  unscrupulous  practitioner  has 
been  prepared  to  go  in  order  to  seek  his  own  ends, 

APPENDIX  (1). 

An   open   letter  to    Mr.    B.  N.    Bosworth- Smith,  I.  C.  S.,   Deputy 
Commissioner,  District  Magidrate  and  Collector  of  Ferozepore. 

Respected  and  Dreaded  Sir, 

Respected,  because  it  is  my  bounden  duty  to  respect  you  in 
your  capacity  as  repi-esentative   here  of  our  Gracious  Sovereign, 
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wliicli  I  do  with  all  the  feelings  of  true  loyalty  and  homage  to 
the  Crown.  It  is  my  duty  also  to  respect  and  obey  all  your 
just  orders,  legally  issued  by  you  as  District  Magistrate  and. 
Collector  ot  the  District.  You  will  please  admit  that  there  is 
another  duty  which  I  owe  to  myself  and.  that  duty  is  to  respect 
myself  also,  and  to  keep  my  feelings  of  honour  and  self-respect 
intact.  Dreaded,  because  being  compelled  by  feelings  of  self- 
respect  and  honour  to  vindicate  my  character  before  the  public, 
I  have  had  the  misfortune  of  bringing  a  civil  suit  against  your 
goodself  and  your  co-adjutor,  Lala  Damodar  Uas,  B.  A.,  District 
Judge,  Maltau,  and  I  do  not  know  what  consequences  may 
ensue  as  the  lesult  of  this  suit  and  what  calamities  I  may  have 
to  face,  you  being  at  the  head  of  the  District  in  which  my  suit 
against  you  is  pending.  Sir,  I  have  told  you  how  I  botli  respect 
and  dread  you,  and  what  I  now  praj  for  is  nothing  but  fair- 
play.  I  have,  lodged  my  suit  against  you  in  your  private 
capacity  and  not  as  Deputy  Commissioner,  District  Magistrate, 
or  Collector  of  Ferozepore  District.  I  have  described  you  iu 
my  suit  as  District  Magistrate  merely  because  law  requires  a 
plaintiff  to  give  the  name  and  full  description  of  his  defendant 
in  the  plaint.  Therefore,  I  request  you  to  meet  me  in  Court  as 
a  pi"ivate  gentleman  and  not  to  exercise  your  official  powers  in 
the  defence  of  the  suit  against  you.  You  have  done  me  wrong 
by  maligning  my  character  and  vilifying  me  in  writing.  I  am  a 
demandant  of  juf^tice  and  you  are  vay  defendant  in  the  case. 
Please,  fair  field  and  no  foul  play. 

You  know  full  well  that  my  suit  was  instituted  against  you 
on  22nd  April  last  and  you  will  not  deny  that  the  news  reached 
you  the  same  evening. 

The  District  Judge   appointed  the   Clerk  of  his  Court,  and 
I  admit  rightly   appointed  him,  as    special  messenger   to  effect 
the  service  of   the    summons  upon    you    with  a  letter  from  him 
conveying    a   copy   of   ray  plaint.     Although  you  sit  next  door 
to  his  Court,  the  service   was   not    effected    upon  you  till  11th 
May  1914.     The  Clerk  of   the    Court   found   the    doors  of  your 
Court  room    closed   upon   him    whenever   he  went    to  effect  the 
service    of  the    summons.     He    vainly    asked     Superintendent, 
Vernacular  Office,    and  the    Reader   of  your  Court  to  help  him 
in  having  the  service  effected,    but  none  of  these  gentlemen  also 
could   there    reach    you   with    the  summons    and  a   copy  of  my 
plaint  in  his  hand.     The  poor  clerk,  a  duly  accredited  messenger 
fi'om  the  District    Judge,    went  to  your  house  several  times  and 
there    also   he    found    the   doors    of  your  house    always  banged       j 
against  him.     Such    attempts   he    made  many,    but   iu  these  he 
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succeeded  not.  It  was  on  10th  of  May  1914  that  you  received 
from  the  Commissioner  an  order  asking  you  to  explain  why 
you  had  not  informed  the  Government  of  the  suit  brought 
against  you  by  me  which  it  came  to  know  from  newspapers. 
You  wrote  to  your  Head  Clerk  to  get  the  summons  and  the 
copy  of  the  plaint,  for  which  he  wrote  to  the  District  Judge  and 
got  them  for  you  on  11th  May  1914,  which  were  sent  to  you  in 
camp  at  Zira.  You  wrote  to  your  Head  (^Jlerk  to  get  pleas  for 
you  prepared  hy  Gul  Muhammad  and  Kanshi  Ram,  junior, 
Pleaders. 

The  moment  the  news  reached  our  Bar-room,  both  of  these 
two  gentlemen,  anxious  to  i*ise  high  in  your  favours,  ran  in  hot 
haste  towards  the  I'oom  of  your  Head  Clerk,  each  trying  his 
utmost  to  outstrip  the  other  in  order  to  be  the  first  to  be 
engaged  for  you.  After  seeing  your  letter  to  the  Head  Clerk, 
the  former  runs  to  your  Court  to  express  his  gratitude  for  your 
conferring  upon  him  the  honour  of  being  your  Counsel  in  the 
case  against  me.  He  deems  it  his  duty  to  peach  and  give  you 
the  information  that  in  a  civil  suit  pending  against  me  in  the 
Court  of  Lala  Raja  Ram,  Subordinate  Judge,  the  Tiundi,  the 
basis  of  the  suit,  was  executed  by  me  on  paper  two  annas 
shorter  of  its  proper  value,  for  which  I  could  be  prosecuted 
under  the  Stamp  Law.  You  give  him  an  order  addressed  to 
Lala  Raja  Ram,  Subordinate  Judge,  to  hand  over  to  him  for 
you  the  file  of  said  case.  He  came  to  the  Court  of  Lala  Raja 
Ram,  Subordinate  Judge,  shews  him  your  order,  Lala  Raja  Ram 
refuses,  and  rightly  so,  to  hand  him  over  the  file  for  you,  unless 
directed  by  the  District  Judge.  The  said  pleader  writes  a  chit 
in  pencil  to  the  District  Judge  asking  him  to  issue  order  to 
Lala  Raja  Ram,  Subordinate  Judge,  to  hand  him  over  for  you 
the  required  file.  The  file  is  taken  to  you  and  returned  the 
said  hundi  being  taken  out  therefrom,  they  say  with  the  object 
of  prosecuting  me  under  the  Stamp  Law-  The  moment  Gul 
Muhammad  went  to  you  after  seeing  your  letter  to  the  Head 
Clerk,  Kanshi  Ram,  junior,  came  back  to  our  Bar-room  and  the 
first  expression  he  used  was  addressed  to  me  and  it  was  the 
following  :  "  Sardar,  I  have  recfived  the  Deputy  Commissioner's 
order  to  appear  for  him  in  your  suit."  "  You  cannot  dare 
appear  against  me  in  this  case  as  I  have  already  told  you  more 
than  once,"  said  I.  "  You  having  appeared  for  *ine  in  cases 
against  Lashkar  and  others,  out  of  which  the  allegations  made 
against  me  by  your  client,  the  basis  of  the  present  suit,  have 
been  taken.  You  cannot  take  advantage  of  the  instructions  I 
gave  you  in   those  cases."     I  had  not  completed  my  say  in  this 
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behalf  when  he  left  the  room  and  perhaps  went  to  you  to 
express  the  effusions  of  his  grateful  heart  to  you  for  your 
engaging  him  against  me.  People  say  that  in  order  to  be  the 
sole  recipient  of  your  favours,  he  told  you  that  for  certain 
reasons  he  could  not  pull  on  with  Gul  Muhammad  and  this  he 
told  you  in  the  absence  of  the  latter  who  had  gone  to  take  the 
file  for  you  from  the  Court  of  Lala  Raja  Ram,  Subordinate 
Judge,  When  he  came  back,  Gul  Muhammad  says,  you  ad- 
dressed him  as  follows  :  "  Khivaja  Sahib,  I  hope  you  won't 
mind  if  I  ask  Lala  Kanshi  R-im,  alone  to  conduct  the  case  for 
me."  '■  Thank  you,  Sir,"  said  he,  and  the  poor  fellow,  having 
been  thrown  overboard,  returned  quite  dejected  and  crest  fallen 
to  our  Bar-room  to  be  the  victim  of  all  sorts  of  jeers  from  the 
members  of  the  Bar.  Sir,  all  this  has  had  quite  enough 
demoralizing  effect  upon  the  minds  of  those  whom  I  intended 
to  produce  as  my  witnesses  in  the  case  or  to  engage  as  my 
counsel  therein.  Those  who  had  promised  to  conduct  my  case 
for  me  when  I  served  you  with  my  notice  thought  my  case 
against  you  pretty  strong  avid  when  I  prepared  the  plaint  on 
22nd  April  last  they  changed  their  opinion  about  the  strength 
of  my  case  and  on  this  ground  declined  to  sign  the  plaint  as 
my  counsels.  Hence,  up  to  this  day,  I  remain  unrepresented  in 
the  case  although  I  could  once  boast  of  having  good  many 
friends  amongst  the  members  of  our  Bar  here.  These  gentle- 
men whom  I  intended  to  produce  as  my  witnesses  and  who 
gave  me  the  information  on  which  my  interrogatories  issued  to 
you  under  Order  XI,  rule  1,  Civil  Procedure  Code,  are  baced, 
seem  now  to  choose  to  be  forgetting  or  to  have  forgotten  what 
they  had  told  me,  on  the  ground  of  their  memory  being  very 
weak.  Now,  Sir,  is  this  all  not  due  to  the  fact  that  you  are 
exercising  and  are  known  to  be  exercising  your  official  powers  in 
the  conduct  of  your  defence  in  my  case.  These  gentlemen 
may  plead  the  weakness  of  my  case  against  you  or  the  weakness 
of  their  memory,  but  they  cannot  escape  being  arraigned  before 
the  Bar  of  the  public  that  they  are  afraid  of  your  wrath  as 
head  of  the  District. 

It  is  no  ill  wind  that  does  nobody  good  is  a  well  known 
saying  and  truism,  and  it  has  happened  and  proved  so  to  be  in 
my  case.  Although  you  have  as  yet  paid  nothing  to  Kanshi 
Ram,  junior,  for  the  conduct  of  your  defence  against  me,  but 
the  news  that  he  is  your  intended  counsel  having  gone  abroad, 
has  brought  him  rupees  about  800  and  1,000  since  the  institu- 
tion of  my  suit  against  you.  It  has  happened  thus,  people 
have   paid  him   large   sums   of   money   in  criminal  cases  now 


March,  1915.]  CIVIL  JUDGMENTS— No.  18.  HI 


["pending   in  the   Court   of   Lala  Mool  Chand,   his  real  brother, 
who  is  now    exercising  section  30  powers  under  you.     Take  for 
instance,  he  has  been  paid   rupees   handz^ed   and  seventj-five  by 
one   Atma   Singh    of   Ratta    Khera  in   his   case   of  attempted 
murder  against    Haruama  now  pending   in    the    Court  of  Lala 
Mool  Chand,  Magistrate,  first  class,  Ferozepore,  with  section  30 
powers.     They  tell  him,    well   sir,    here    is    the  money  for  you  ; 
this    money  Lala    Kanshi    Ram    himself   has  often  been  heard 
in  our    Bar-room]  to    say   is    quiet   money.     Tlie  litigants  say  : 
"  take  this  money,  do  not    appear  for  us  nor  for  the  other  side," 
but  the  fact  remains  that  his  Munshi  goes    in   Court  when  the 
case  is  called  in   the  Court   of  Lala  Mool  Chand  and  takes  notes 
of  the  evidence-     He  goes  there,  as  the  pleaders  and  the  people 
here  say,  to  represent  his  master   and  to   do  justice  to  the  salt 
he  has  eaten.     Sometimes  the   ti-ick   played   is    something  like 
this,  a  friend  or  a  junior  is  also    engaged  on  low  payment.     The 
ordinary  work  is    done   by  the   f  i  ien.d  or  the    junior  so  engaged, 
but  the  final    argument   in  the    case  is   prepared  in  writing  and 
given  by  Kanshi  Ram   in    the  hands    of  his  juniors.     Now,  Sir, 
[you  being   at  the  head  of  the   District  must,  of  course,  be  aware 
ol   all   this.     But    have   you    informed   the.  Government  of  this 
state  of  affairs  existing  in  your  District  ?     Are  not  the  public 
justified    to  draw  from    this  the  inference  that  you  are  conniving 
at    it  because    he   is    your    intended    counsel    to    appear    for 
you   against  me.    Has  it  not  highly  demoralizing  influence,  I  ask 
in  the  name    of   justice  and   fair  play,  on  the  mind  of  the  party 
against  whom    Kanshi    Ram    is    thus    employed.     I    have     not 
a   word     to     say     againsl.    the    integrity    and    uprightness     of 
Lala   Mool    Chand    whom    I     can   personally     testify     to     be 
thoroughly  honest.     But  the    public  know  that   he  and  Kanshi 
Ram  are  own  brothers,  are  members  of   the    same   joint    Hindu 
family,  eat  from  the  same  plate  and  what  they  earn  goes  to  the 
ancestral  joint  till.     Thei^efoie,    Sir,    1    again  repeat    the   fact 
that   you  are    exercising     an   extraordinary   influence   by   your 
ofiicial  capacity  upon    the    result  of   my    case    against  you.      I, 
therefore,    do    not    think    it   too    much     to     ask     you     in    the 
name    of   fair    play    and   justice   either   to  get    yourself   trans- 
ferred  from    this   District   or    to    apply    to     Chief    Court    for 
the  transfer  of  this  case  to  some  other  District. 

Although,  I  know,  with  thousand  and  one  complaints 
from  the  Ferozepore  public  against  you  and  in  spite  of 
your  various  vagaries  here  the  Government  has  not  already 
thought   it   fit   to   transfer  you   from  this    District,  but   I  am 
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sure   the   sense   of     a   true     Briton   for     fair   play    will    now 
urge  you  to  adopt  one  of  the  two  courses  suggested  by  me. 

(Sd.)     CHANDA  SINGH, 
25th  May  1914.  ,  Plaintiff. 


APPENDIX  (2). 

Translation  of  the  letter  from  Chanda  Sinyh,  Pleader,  to  Sardar 

Bhagat  Singh  Ji. 

Dear  Sardar  Bhagat  Singh, 

At    this    time    Phuman     Singh    has    ccme     to     me.     He 
says  :    "  Bhagi-fc   Singh    has   had    service    effected   upon   me." 
I,   however,    told   you    that   there   was     no   need   for    service 
upon    Phuman  Singh,   because   there    was    no   acquaintance   or 
relation    of  his   iu  mauza  Lambe   to    give   evidence   for   him. 
The   plaintiff's   claim   is,    as   I   have   already    told   you,    abso- 
lutely  false.     His  fir.st    wife   is    alive,  as  also  his  son.     What 
need     had     he    to    contract    a    second     marriage     and     give 
Es.  600   to  such  person  as    was  neither   the  father   nor  brother 
of  the  girl,  and,  therefoi-e,  incompetent  to  effect  her  betrothal  ? 
No   betrothal   ceremonies    were     solemnised.      The     plaintiff's 
claim  is  altogether  false.     Pliuman  Singh  has  paid  me  a  hand- 
some   money  as   my    fee  ;  and   for  this  reason  I  wish  plaintiff's 
claim    to   be     dismissed     without    fail.        Your   report    should 
be    to    the   effect   that   you    have    made     full    enquiry    in    the 
village,    and   found   the     claim     to    be     false     and   based    on 
enmity.     You  should    make    a    thorough    and    careful    enquiry. 
The   plaintiff   appears  to  have  some  relatives  in  mauzu    Fattan. 
It,  is,    therefore,   just   possible   that   they   may   try   to     bring 
pressure   to   bear   upon  you.     If   that   be  the  case,  you  should 
refuse  to   submit   a    report.      You   will    not  lose    your    com- 
mission    fee    of    Rs.    10.     I  will   pay   you   the   amount  from 
my   own   pocket     or   get     it   paid   to  you   by   the    defendant. 
The  report   should  not   be     against    him.      Herein    fail    not. 
You   had    better   send  your    report    to   me  by    the    28th   and 
I   will   myself   present   it    in     Court  ;    or   you    may    send    the 
report   direct   to   Court   by   post  and   inform    me   of  its  con- 
tents by   means  of   a   letter  from   Rakha  to   my   address,    as 
was  verbally  proposed  (by  you). 

(Sd).    CHANDA  SINGH, 

Pleader,  Ferozepore. 
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No.  19. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr.  Justice 

Shadi  Lai. 

SANTA  SINGH— (Dependant}— APPE LL ANT, 

Versus 
WARYAM  SINGH  AND  DEWA  SINGH -(Plaintiffs)— AND 
CHANAN  SINGH— (Defendakt)— RESPONDENTS. 

Civil  Appeal  No.  692  of  1912. 

Punjab  Courts  Act,  section  iO  (1)  {2>)— further  ajypcal— custom— necessity 
of  certificate — sale — Jot  agriculturists — sums  borrowed  for  purposes  of 
trade  —whether  necessities. 

Held,  that  when  the  question  involved  in  a  further  appeal  to  the  Chief 
Court  is  not  "  regarding  the  validity  or  the  existence  of  any  custom  or  usage  " 
but  merely  whether  money  borrowed  for  purposes  of  trade  can  be  regarded  as 
money  borrowed  for  necessaiy  purposes,  the  custom  conferring  a  right  to 
alienate  for  necessary  purposes  being  admitted,  no  certificate  under  sub- 
section (3)  of  section  40  of  the  Punjab  Courts  Act  is  required. 

Held  further,  that  by  custom  among  .Jat  agriculturists  an  alienation  of 
ancestral  land  in  lieu  of  money  borrowed  for  the  purposes  of  carrying  on  a 
trade  is  not  an  alienation  for  necessary  purposes. 

65  P.  R.  1900  (F.  B.)  (1),  referred  to. 

Second   appeal  from  the  decree  of  H.  A.  Rose,  Esquire,  Divisional 
Judge,  Ludliiana  Division,  dated  the  8th  March  1912. 

Sheo  Narain,  for  appellant. 

Gokal  Chand  Naraiig,  for  respondent.^. 

The  judgment  of  the  Couit  was  delivered  by— 

Rattigan,    J. — One     Chanan    Singh,    lambardar    of   mauza     2nd  June  1914: 
Plialiwali,  tahsil  and    District  Ludhiana,  sold  aboat  one-third  of 
his   agricultural   ancestral   land   for   Rs.  2,000  to  Santa  Singh, 
defendant  No.  2.     The  consideration  was  made  up  as  follows  :-  — 

(a)  Rs.  560  paid  to  Jiwa  Singh, 

(6)  Rs.  465  paid  to  Sobha  Singh, 

(c)  R'*.  275  paid  to  vendee  himself, 

(cZ)  Rs.  240  paid  to  Kishen  Siugli  and  Dyal  Singh, 

(e)  Rs.  60  paid  to  Bishen  Singh, 

(/)  Rs.  360  paid  to  Santa  Singh,  Mahant,  and 

(gr)  Rs.  40,  earnest  money,  expenses  of  deed,  etc. 

The  Additional  Distrii  t    Judge   found    that    the    alienation 
was   for  necessity    and  binding  on  the  plaintiffs  whose    suit  was 

(1)  65  P.  R.  1900  (F.  B.)  {Det)i  Ditta  v.  Sdildagar  Singh). 
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accordingly  dismissed   with  costs.      On  appeal   the   Divisional 
Judge  found  as  follows  : — 

(1)  that  items  (o)  and  (6),  though  ostensibly  due  as  debts 
to  third  parties,  were  in  point  of  fact  sums  actually  due  to  the 
vendee  himself  and  that  the  entries  in  the  account  books  which 
showed  them  as  due,  respectively,  to  Jiwa  Singh  and  Sobha 
Singh  were  purely  paper  entries  and  nothing  more.  He  also 
found  that  the  money  had  in  each  case  been  borrowed  by 
Chanan  Singh  from  the  vendee  for  the  purpose  of  buying 
merchandise  for  a  shop  which  he  had  started  in  the  village  ; 

(2)  that  the  third  item  (c)  had  also  been  borrowed  admit- 
tedly from  the  vendee  directly  for  similar  trading  purposes  ; 

(3)  that  the  items  (d)  and  (e)  had  not  been  proved  to  be 
really  due  ;  and 

(4)  that  item  (f)  had  been  borrowed  from  Santa  Singh, 
Mahaiit,  a  third  party,  and  had  also  been  used  for  trading 
purposes. 

The  learned  Judge  was  of  opinion  that  an  ordinary  Jat 
agricultuiist  is  not  entitled  to  alienate  ancestral  land  in  order 
to  obtain  money  for  trading  purposes.  He  therefore  held  that 
necessity  had  not  been  proved  and  granted  plaintiffs  a  decree 
declarirg  their  right  to  succeed  to  the  land  upon  the  death  of 
Chauan  Singh,  without  reference  to  the  deed  of  sale  in  favour 
of  defendant  No.  2. 

The  vendee  has  preferred  a  second  appeal  to  this  Court 
and  on  behalf  of  respondent  Mr.  Gokal  Chand  Narang  raises 
the  preliminary  objection  that  the  question  involved  is  one  of 
custom  and  tliat  consequently  a  second  appeal  is  not  maintain- 
able without  a  certificate  under  section  40  (.3)  of  the  Punjab 
Courts  Act. 

Tliis  question  is  one  not  entirely  fi-ee  from  difficulty  but 
after  consideration  we  are  of  opinion  that  the  preliminary 
objection  must  fail.  Under  section  40  (1)  (a)  of  the  Act,  a 
second  aj^peal  lies  to  this  Court  on  tlie  ground  that  the  decision 
is  contiary  to  law  or  custom  or  usage  and  it  is  only  in  those 
cases  where  the  contention  is  that  the  custom  alleged  is  invalid 
or  that  a  \  articular  custom  does  or  does  not  exist  that  a 
cei  tificate  is  necessary.  In  the  present  case,  there  is  no  question 
eitlier  as  to  the  validity  of  any  custom  or  as  to  the  existeiice  or 
non  exi.stence  of  a  particular  custom.  Both  parties  are  agreed 
that  Cliauau  Singh  had  by  custom  a  right  to  alienate  ancestral 
property  for  necessary  purposes,  and  the  contention  for  the 
appellant  is   tbat   the  Divisional    Judge's    decision  that  money 
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borrowed  for  purposes  of  trade  cannot  be  regarded  as  money 
borrowed  for  necessary  purposes  is  opposed  to  the  custom  in 
question.  Upon  the  whole  we  think  this  is  the  right  view  to 
take  and  we  accordingly  overrule  Mr.  Gokal  Chand's  objection. 

As   to   the   merits   of  the   appeal,   it  is  quite  clear  that  we 
cannot  interfere  with  reference  to  items    {d)  and  (e),  the  finding 
of  the    lower  Appellate    Court    being   that   those   alleged  debts 
were  not    in  fact  due.     As  regards   items    (a),  (6)   and   (c)    we 
must  accept   the   fact   as  found   by   the    Divisional  Judge  that 
the  prior  debts  were  really  due  to  the   vendee   himself   and  the 
sole  question  then  is,  whether  money  advanced  to  an  agriculturist 
to  enable   him  to  carry  on    a   shop-keeping   business   justifies    a 
subsequent    sale   by  him  of  his  anc3stral  land  in  order  to  pay  oif 
those  debts,    or,   in   other   words,  whether    the  latter  are  "  just 
antecedent  debts  "  within  the  meaning  of  the  Full  Bench  decision 
reported  as  No.  65  P.  B.  1900  (1).     It  may  be  conceded  that  there 
is    nothing   immoral  or   illegal    in  lending  money  to  an  agricul- 
turist for  such  purposes,  and  possibly  also  it   may   be    admitted 
(despite  the  trend    of  modern  legislation)  that  there  is  nothing 
opposed  to  public    policy  in  such   a   transaction.     On   the    other 
hand,    we   have   no    doubt   that   village   custom  would  not  look 
with  favour   upon  the    conversion    of   a   Jat    agriculturist    into 
a  shop-keeping  trader  and  would    not  countenance  an   alienation 
of  ancestral  laud  in  order  to  enable  such    agriculturist    to    carry 
on     the   business   of    his    shop.     We  agree,  therefore,  with    the 
DivisioTial  Judge  in  holding  that    such    moneys   as    are   covered 
by  the  three  items  referred  to  were  not  advanced  for  purposes  of 
necessity.     The  case  however  is  different  with  regard  to  item  (f), 
namely,  Rs.    360    due  to  Santa  Singh,  Mahant.     Here  the  prior 
debt  was  due  to  a  third   party  and    upon   the    authority    of    the 
Full   Bench   ruling   we  have   no   hesitation  in   holding  that  pro 
tanto  the  alienation  in  favour  of  the  vendee  was  valid. 

We  accordingly  so  far  accept  the  appeal  as  to  set  aside  the 
decree  of  the  lower  Appellate  Court  and  to  grant  plaintiffs  a 
decree  to  the  effect  that  the  reversioners  will  be  entitled  to 
recover  the  land  on  the  death  of  Chanan  Singh  upon  payment 
to  defendant  No.  2  of  Rs.  360  plus  one-fifth  of  item  (g)  namely 
Rs.  8,  or  in  other  words  upon  payment  of  a  total  sum  of 
Rs.  368.  In  the  circumstances  of  the  case  we  leave  the  parties 
to  bear  their  own  costs. 

Appeal  accepted. 
(1)  65  P.  B.  1900  (F.  B.)  {Devi  Ditta  v.  Saudagar  Singh). 
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No.   20. 

Before  Hon.  Mr,  Justice  ShadtLal. 

DAULAT  RAI— PETITIONER, 

Versus 
LIQUIDATORS,  HINDUSTAN  BANK,  LIMITED- 
RESPONDENTS. 

Civil  Miscellaneous  No.  288  of  1914. 

Indian  Companies  Act,  VIT  o/1913,  sections  3,  2bi—ioindi7ig  up  proceed- 
ings pending  hi  District  Court  on  1st  April  Idli— jurisdiction  of  District  Court 
to  continue  them. 

Held,  upon  a  proper  construction  of  section  284  of  the  Indian  Companies 
Act,  1913,  that  the  Act  operates  upon  proceedings  arising  out  of  the  winding 
up  which  commenced  after  its  enforcement  (i.e.  the  1st  April  1914)  and  that 
no  part  of  the  Act  has  application  to  pending  liquidations,  and  consequently 
the  jurisdiction  of  District  Courts  under  the  old  Companies  Act  in  regard  to 
them  is  not  taken  away  by  section  3  of  the  new  Act. 

Maxwell  on  the  Interpretation  of  Statutes,  4th  edition,  p.  42,  referred  to. 

Afplication  for  transfer  of  certain  proceedings  tinder  section  2].  4  of 
the  Indian  Companies  Act,  VI  of  1882,  pending  against 
Lala  Danlat  Eai  in  the  Court  of  Lola  Daniodar  Das,  Addi- 
tional District  Judge,  Multan,  to  another  Court. 

Oertel,  for  petitioner. 

C.    Bovan    Petman,    Jai  Gopal    Setlii,  and    Teja  Singh,  for 
respondents. 

Tlie  order  of  the  learned  Judge  was  as  follows  : — 

22nd  July  1914.  Shadi  Lal,  J. — This    is    an    application  by  Daulat  Rai,  late 

Managing  Director  of  the  Hindustan  Bank,  Limitel,  now  in 
liquidation,  for  transfer  of  certain  proceedingis  under  section 
214  of  the  Indian  Companies  Act,  VI  of  1882,  pending  against 
him  in  the  Court  of  Lala  Damodar  Das,  Additional  District 
Judge,  Multan,  I  have  perused  the  affidavit  of  the  petitioner 
and  the  counter-affidavit  of  Rai  Sahib  Pandit  Wazir  Chand, 
one  of  the  Liquidators  of  the  Bank,  and  the  explanation 
submitted  by  the  learned  .ludge  of  the  Court  below.  After 
giving  my  careful  consideration  to  the  above  documents  and  to 
the  very  lengthy  arguments  which  have  been  addressed  to  me, 
I  have  arrived  at  the  conclusion  that  the  petitioner  has  failed 
to  make  out  a  case  for  transfer  and  that  this  application  must 
be  dismissed. 

Before  dealing  with  the  merits,  it  is  necessary  to  decide 
an  important  question  of  jurisdiction  which  arises  in  the  case. 
The   Company   went   into  liquidation  in  January  1914  when  the 
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Act  of  1882   was  in  force.     It  is    clear  that  under  the  provisions 
of  that  Act,  the  Court  of  the  District  Judge,  being  the  principal 
Court    of   original  jurisdiction  in  the  District,  was  competent  to 
hear    and    adjudicate   upon    all  matters  in  connection  with  the 
winding   up    of   a   company    and    that    when  the  winding  up  in 
the     present   case    began,  Lala    Damodar  Das,   who   was    the 
District    Judge    at    that  time,  had  jurisdiction  over  proceedings 
in    the    liquidation   of  this  company.     It,  therefore,  follows  that 
if  the  Act  of  1882  had  continued  to  remain  in  force,  no  objection 
to  the   jurisdiction   of  the  District  Coui't  could  have  been  taken. 
That    enactment   was,    however,  repealed    by   the  Indian  Com- 
panies  Act,   Yll    of  1913,    which    came  into  force  on  the  1st  of 
April    ]914     and    which     provides     that,     unless    the     Local 
Government    by   notification    empowers    any   District   Court  to 
exercise    jurisdiction    under   that   Act,    the    Court  having  that 
jurisdiction    shall  be  the  High  Court  {vide  section  3,  sub-section 
(1)  ).     No   notification    has   so   far   been    issued    by  the  Local 
Government,  and  there  is  no    doubt  that  under  the  Act  of  1913, 
the  Chief  Court  is  the  only    Court  which  has  jurisdiction  in  the 
winding    up    of   a    company   having  its  registered  office  in  this 
Province. 

The  question  then  arises,  whether  that  Act  has  retrospective 
operation  and  applies  to  proceedings  which  began  before  it 
came  into  force.  Does  it,  in  other  words,  deprive  a  Court  of 
the  jurisdiction  which  it  already  possessed  before  the  date  of 
its  commencement  and  make  subsequent  pi'oceedings  taken  by 
that  Court  cm-am  non  judice  ?  Was  it  intended  that  all  the 
liquidation  cases  pending  in  the  different  District  Coui'ts  should 
stop  abruptly  on  the  1st  of  April  1914  and  be  transferred  bodily 
to  the  Chief  Coui  t  to  be  dealt  with  in  their  further  stages  by 
that  Court  ?  An  answer  in  the  afiirmative  >Tould  lead  to  a 
result  which  could  not,  in  my  opinion,  have  been  intended  by 
the  Legislature  and  before  I  lay  down  a  proposition  of  that  kind, 
I  should  like  to  have  some  authority  in  support  of  it. 

Now,  it  is  a  sound  canon  of  interpretation  of  statutes  that 
a  construction  which  leads  to  absurdity  or  inconvenience  should 
be  avoided,  unless  the  express  words  of  a  statute  compel  the 
Court  to  hold  otherwise. 

The  learned  counsel  for  the  petitioner  has  not  cited  any 
law  in  suppoi't  of  his  argument  that  the  District  Courts  ceased, 
on  the  1st  of  April  1914,  to  have  jurisdiction  over  cases  of 
which  they  were  already  seized.  On  the  other  hand,  I  find  that 
Section   284   of  the   Act  of  1913  is  sufficiently  wide  to  preserve 
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the  existing  jurisdiction  over  cases  which  began  before  the 
commencement  of  the  Act.  That  section  states  that  "  the 
"  provisions  of  this  Act  with  respect  to  winding  up  shall  not 
"  apply  to  any  company  of  which  the  winding  up  has 
"  commenced  before  the  commencement  of  this  Act,  but  every 
"  such  company  shall  be  wound  up  in  the  same  manner  and 
"  with  the  same  incidents  as  if  this  Act  had  not  been  passed, 
"  and,  for  the  purposes  of  winding  up,  the  Indian  Companies 
"  Act,  1882,  shall  be  deemed  to  remain  in  full  force."  The 
language  of  the  section  is  clear  and  unambiguous,  and  it  would 
be  difficult  to  find  a  more  explicit  and  comprehensive  provision 
of  law. 

The  leai'nod  counsel  for  the  petitioner,  however,  contends 
that  the  section  has  application  only  to  the  '  manner  '  and 
'  incidents  '  of  the  winding  up,  and  has  no  reference  to  the 
jurisdiction  of  the  Court.  I  am  unable  to  accept  the  contention. 
This  argument  ignores  the  opening  and  the  concluding  clauses 
of  tlie  sentence  which  show  unmistakably  the  intention  of 
the  Legislature.  It  is  an  element aiy  rule  that  construction 
is  to  be  made  of  all  the  |  arts  together,  and  not  of  one  part 
onl}'^  by  itself.  Incivilc  est,  nisi  tota  lege  perspecta,  una  aliqua 
partiada  ejus  proposita,  judicare  vel  respondere.  Such  a  survey 
is  always  indispensable,  even  when  the  words  are  the  plainest, 
for  the  true  meaning  of  any  passage  is  that  which  best 
harmonises  Avith  the  subject  aud  with  every  other  passage  of 
the  statute.  {Vide  Maxwell  on  the  Intei-pretation  of  Statutes, 
4th  edition,  page  42).  If  I  were  to  accept  the  contention  put 
forward  on  behalf  of  the  petitioner,  t  would  have  to  apply  to 
the  pending  proceedings  a  hybrid  law,  consisting  of  a  portion 
of  the  new  Act  and  of  a  portion  of  the  old  Act.  Such  a  result 
was,  in  my  judgment,  foreign  to  the  intention  of  the  Leg- 
islature. 

Taking  the  section  as  a  whole,  I  have  no  hesitation  in 
holding  that  its  plain  and  rational  meaning  is  that  the  new 
Act  operates  upon  proceedings  arising  out  of  the  winding  up 
which  commenced  after  its  enforcement  and  that  no  part  of  the 
Act  has  application  to  the  pending  liquidations. 

[The  remainder  of  the  order  is  not  required  in  the  purpose 
of  this  report.] 

Application  dismissed. 
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No.  21. 

Before  Hon.  Sir  Alfred  Kensington,  Rt.,  Chief  Judge,  and 
Eon.  Mr.  Justice  Rattigan. 

WARY  AM  SINGH— (Plaintiff)  -APPELLANT, 

Versus 
MAHTAB  SINGH  AND  OTHERS— (Defendants)— 
RESPONDENTS. 

Civil  Appeal  No.  1217  of  1910. 

Punjab  Pre-emption  Act,  II  of  1905,  section  12  (c)  secondly — pattis  in 
Chak  No.  224,  Lyallpiir  District— whether  sub-divisions—  extension  by  Appel- 
late Court  of  time  fixed  for  payment  of  price. 

Plaintiff,  a  proprietor  in  patti  Waryam  Singh  of  Chak  No.  224 ,  Rakh 
Branch,  in  the  Lyallpur  District,  sued  for  pre-emption  in  respect  of  a  sale  of 
5  squares  of  land,  described  as  situate  in  the  same  patti  for  Rs.  56,000,  under 
section  12  (c)  secondly  of  the  Punjab  Pre-emption  Act,  on  the  groimd  that  he 
was  an  owner  in  the  patti  and  the  vendee  was  not.  He  also  alleged  in  his 
plaint  that  the  real  consideration  for  the  sale  was  Rs.  11,000  only  and  that 
that  sum  fairly  accurately  represented  the  market-value  of  the  land.  The 
first  Court  decreed  the  claim  on  payment  of  Rs.  56,000  holding  that  the  price 
had  been  fixed  and  paid  in  good  faith.  Plaintiff  made  no  payment  but 
appealed  to  the  Chief  Court  asking^  that  the  price  fixed  by  the  lower  Court 
should  be  reduced  to  Rs.  20,000.  Defendant  in  cross-appeal  took  exception 
to  the  {lading  that  plaintiff  was  entitled  to  claim  pre-emption. 

Held,  th,it  although  an  Appellate  Court  has  power  to  grant  a  pre-eraptor 
an  extcn.sion  of  the  period  fur  paj'ment  fixed  by  the  Court  of  first  instance,  it 
will  only  exercise  that  power  in  favour  of  a  pre-emptor  whose  conduct  has 
been  bond  fide  and  where,'  as  in  this  case,  the  plaintiff  had  originally  fixed 
the  small  sum  of  Rs.  11,000  as  the  true  market-value  of  the  land,  though  he 
had  to  admit  iu  this  Court  that  such  value  was,  as  a  matter  of  fact,  not  less 
than  Rs.  20,000,  and  further  had  paid  neither  Rs.  11,000  nor  Rs.  20,000  into 
the  lower  Court  nor  any  other  sum,  no  extension  of  time  should  be  granted. 

48  P.  R.  1908  {F.  B.)  (1),  referred  to. 

Eeld  also,  that  ha\'ing  regard  to  the  foundation  of  Chak  No.  ?24  which 
was  of  recent  date  and  the  fact  that  the  sole  connection  of  the  residents  inter 
se  was  that  each  had  been  selected  by  Goverament  as  a  person  to  whom  a 
gi-ant  of  laud  might  fitly  be  made  and  that  the  pattis  were  only  created  for 
fiscal  purposes  and  in  no  way  represented  homogeneity  of  area  or  descent  of 
the  proprietors  ;  such  patti  was  not  a  sub-division  of  the  chak  within  the 
meaning  and  for  the  purposes  of  section  12  (c)  secondly  of  the  Punjab 
Pre-emption  Act. 

169  P.  R.  1889  (2),  142  P.  L  R.  1905  (3)  and  5  P.  R.  1897  (4),  referred 
to. 


(1)  48  P.  R.  190G  (F.  B.)  {Wasawa  Sinqh  v.  Lfd  Singh). 

(2)  1G9  P.  R.  1889  {Bhaqat  llira  Nand'v.  Lai  Khan). 

(3)  142  P.  L.  R.  1905  (Slier  Sinqh  v.  Maluk  Singh), 
{i)  45  P.  R.  1897  {Bija  v.  Bishan  Singh). 
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First  appeal  from  the  decree  of  A.  B.  Brasher,  Esquire,  District 
Judge,  Lyallpur,  dated  the  2nd  November  1910. 

Ealli  and  Par  man  Singh,  for  appellant 

Beech ey,  for  respondents. 

Tho  judgment  of  the  Court  was  delivered  by— 

3r(Z  JVou.  1914.  Rattigan,  J. — Sardar  Waryam  Singh,  Jat,  is    a  Larabardar 

in  what  is  described  as  '^  patti  Waryam  Singh"  oE  Chak 
No.  224,  Raiih  Brancih,  in  the  Lyallpur  District,  and  he  seeks 
to  pre  empt  five  squares  of  land  (  =  1,074  kanals,  15  viarlas)  sold 
by  defendant  No.  1,  on  the  16th  August  1907,  to  defendant 
No.  2,  Fatteh  Din,  an  Arain  and  a  resident  of  the  said  chak,  for 
an  alleged  consideration  of  Rs.  56,000.  No  sale-deed  was 
executed,  but  the  sale  is  admitted  and  a  memorandum  of  it  was 
duly  made  by  the  Patwari  in  his  diary  (or  roznamcha)  and  on 
the  4th  September  1907  mutation  was  effected  in  the  vendee's 
favour. 

Plaintiff  bases  his  claim  on  tho  gmuud  tliat  he  is  a 
proprietor  in  the  patti  in  which  the  land  sold  is  situate,  whereas 
the  vendee  owns  no  laud  in  thsit  patti,  (section  12,  clause  (c), 
sub-clause  "  secondly  "  of  the  Pre-emption  Act,  1905).  He  also 
alleges  in  his  plaint  that  the  reaf  consideration  for  the  sale  was 
Rs.  11,000  only,  and  that  that  sum  fairly  accurately  represents 
the  market-value  of  the  land. 

Defendant-vendee  pleaded  that  the  plaintiff  had  no  right 
of  pre-emption,  as  the  alleged  jua^/z'  was  not  "  a  sub-division  " 
of  the  estate,  within  the  meaning  of  tlie  sub -clauses  '  above 
referred  to,  and  further  that  the  full  amount  of  Rs.  56,00)  had 
been  duly  paid  by  him  to  the  vendor. 

The  District  Judge  disposed  of  the  firjt  question,  namely, 
plaintiff's  right  to  pre-empt,  by  a  preliminai'y  order,  dated  the 
14th  March  1910,  and  held  that  the  pattis  of  Chak  No.  224 
constituted  "  pattis  or  subdivisions  "  within  the  meaning  of  the 
Act,  and  that  in  consequence  plaintiff  was  entitled  to  claim 
pre-emption.  The  learned  Judge  thereafter  proceeded  to  take 
evidence  as  to  the  issues  relating  to  the  price  to  be  paid  by  the 
pre-emptor. 

Finding  that  the  direct  evidence  regarding  payment  of 
consideration  was  not  altogether  satisfactoiy,  the  District 
Judge  had  an  enquiry  made  through  a  Revenue  Assistant  for 
the  determination  of  the  market-value  of  the  land.  The  report 
of  the  Local  Commi&siouer  was  that  the  value  was  about 
Rs.  35,000.  Thereafter  evidence  was  taken  in  Court  upon  this 
point,   and  in  the  I'esult  the   Coui't  found  that  the  market-value 
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was  about  Rs.  56,000,  and  that  regard  being  had  to  this  fact 
which  supported  the  direct  evidence,  there  was  sufficient 
justification  for  holding  that  the  price  had  been  fixed  and  paid 
in  good  faith.  He  accordingly  granted  plaintiff  a  decree  for 
possession  by  pre-emption  of  the  land  in  suit  subject  to  the 
payment  by  him  of  Rs.  56,000  and  costs,  on  or  before  January 
.Srd,  1911  ;  in  default  the  suit  to  stand  dismissed  with  costs. 

On  the  15th  November  1910  plaintiff,  through  his  counsel 
Mr.  Shadi  Lai,  filed  an  appeal  in  this  Court  talcing  objection  to 
the  findings  of  the  District  Judge  upon-the  question  of  price  to 
be  paid  and  also  to  the  period  fixed  by  the  Coart  for  such 
payment,  plaintiff  complaining  that  the  period  in  question  was 
very  short  and  should  be  extended. 

On  the  25th  January  1911  the  vendee,  through  Mr.  Beechey, 
filed  a  cross-appeal  taking  exception  to  the  finding  that  plaintiff 
was  entitled  to  claim  pre-emption. 

Upon  the  appeals  first  coming  before  a  Division  Bench  of 
this  Court  for  consideration,  a  question  arose  as  to  the  correct- 
ness of  the  Couit-fee  stamp  affixed  by  the  plaintiff  to  his 
memorandum  of  appeal.  This  question  was  referred  to  a  Full 
Bench  (1)  and,  as  a  result,  it  was  held  that  the  amount  of 
Court-fee  payable  by  plaintiff  was  to  be  calculated  ad  valorem 
on  the  amount  by  which  he  wished  the  price  fixed  by  the 
District  Judge  to  be  reduced.  The  late  Mr.  Pestonji,  on  behalf 
of  the  plaintiff,  informed  the  Division  Bench  on  the  22nd 
December  1913  that  his  client  asked  for  a  reduction  of  Rs.  36,000 
only  and  was  leady  and  willing  to  pay  the  sum  of  Rs.  20,000 
for  the  land.  The  Division  Bench  directed  that  the  deficiency 
in  Court-fee  should  be  made  good  and  adjourned  the  hearing 
to  a  future  date.  Plaintiff  has  complied  with  that  order  and 
we  have  now  heard  his  appeal  on  the  principal  question  involved 
in  the  case,  namely,  whether  he  has  a  right  to  claim  pre-emp- 
tion. This  was  a  point  decided  in  his  favour  by  the  District 
Court,  but  we  were  so  doubtful  as  to  the  corr-ectness  of  that 
decision,  that  without  calling  upon  Mr.  Beechey  to  support  his 
appeal,  we  directed  Mr.  Ralli  to  confine  his  arguments  in  the 
first  instance  to  that  point.  We  also  pointed  out  to  Mr  Ralli 
that  in  view  of  his  client's  conduct  both  before  and  after  decree, 
we  would  not  be  prepared  to  extend  the  period  for  payment 
fixed  by  the  District  Judge,  namely,  the  3rd  January  1911,  and 
that  as  a  result,  even  if  we  rejected  Mr,  Beechey's  appeal  and 
granted  plaintiff  a  decree  for  pre-emption,   plaintiff's  suit   must 


(1)  76  P.  R.  1913  [F.  B.)  {Waryain  Singh  v.  Mahtab  Singh). 
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necessarily   fail   as  he  could  not  now  comply  with  the  condition 
affixed  to  his  decree  by  the  District  Judge. 

We  might  explain  here  that  the  conduct  of  the  plaintiff  to 
which  we  make  reference  consisted  (1)  in  his  originally  fixing 
the  small  sum  of  Rs.  11,000  as  I  the  true  market  value  of  the 
land,  though  he  has  had  to  admit  in  this  Court  that  such 
market  value  is,  as  a  matter  of  fact,  not  less  than  Rs.  20,000  ; 
and.  (2;  in  his  wilful  and  deliberate  neglect  to  comply  with  the 
order  of  the  Court  that  he  should  pay  the  money  decreed  into 
Court  by  a  specified  date.  It  is  admitted  that  plaintiff  has  not 
paid  a  single  rupee  into  Court,  but  it  is  urged  on  his  behalf 
that  he  did  not  d)  so  ])ecause  he  was  taking  exception  on  appeal 
to  the  amount  fixed  by  the  Coui^t  below.  This,  however,  could 
not  possibly  justify  his  refusal  to  pay  even  the  sum  of  Rs.  11,000 
into  Court. 

It  has  been  finally  decided  by  a  Full  Bench  of  this  Court 
(48  P.  R.  1906  (1)  )  that  an  Appellate  Court  is  not  bound 
to  grant  a  pre  emptor  an  extension  of  the  period  for  payment 
fixed  by  the  Court  of  first  instance,  though  no  doubt  it  has 
power  to  do  so  and  will  probably  exercise  that  power  in  favour 
of  a  pre-emptor  whose  conduct  has  been  bond  fide  and  does  not 
exhibit  a  contemptuous  disregard  of  the  order  passed  by  the 
Court.  If,  for  example,  an  Appellate  Court  finds  that  the 
pre-emptor  has  paid  into  Court  a  sum,  which  is  less  than  that 
fixed  by  the  first  Court,  but  yet  appi^oximates  reasonably  to 
the  amount  eventually  affixed  by  the  Appellate  Court,  the 
latter  would  probably  allow  the  pre-emptor  a  further  period 
within  which  he  could  pay  the  difference  between  the  amount 
paid  into  Court  by  him  and  the  higher  amount  fixed  by  the 
Court  itself. 

In  the  case  before  us,  however,  beyond  giving  security 
und(  r  section  19  of  the  Act  for  Rs.  5,000,  the  pre-emptor 
admittedly  made  no  attempt  to  pay  any  sum  of  money  into  Court 
though  he  knew  full  well,  that  in  no  event  could  he  possibly 
get  a  decree  even  from  the  Appellate  Court  unless  he  paid  at 
least  Rs.  11,000  to  the  vendee.  It  is  possible  that  the  plaintiff's 
misguided  action  was  due  to  advice  which  he  received  from  his 
local  pleaders,  but  it  should  have  been  obvious  to  him,  if  not  to 
his  advisers,  that  he  could  not  possibly  hope  to  obtain  a  decree 
for  pre-emption  except  upon  payment  into  Court  of  a  sum 
which  he  bond  fide  believed  to  represent  the  true  value  of  the 
land,  and  that  if  he  wished  the  Appellate  Court   to   extend  the 

(I)  48  P.  R.  1906  (F.  B.)  {Wasawa  Singh  v.  Lai  Siiigh), 
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period  for  payment  fixed  by  the  District  Judge,  it  was  incuni- 
beut  upou  him  to  sLow  that  he,  ou  his  part,  had  acted  in  good 
faith  and  had  not  defiantly  ignored  the  order  of  that  Court. 

A  pre-emptor  is  given  a  very  special  and  peculiar  light  whit-h 
overrides  the  ordinary  rights  of  contract,  and  if  he  asks  the 
Couit  <o  give  eifecfc  to  that  right,  he  must  be  careful  to  see 
that  he  complies,  compatibly  with  his  honest  pleas,  w.th  the 
decree  Avhich  the  Court  grants  him.  He  may  well  believe  thrit 
the  Court,  which  passed  the  deci-ee  in  his  favour,  has  erred  iu 
estimating  too  highly  the  value  of  the  property  and  he  is,  of 
course,  at  liberty  to  contest  that  estimate  by  appeal.  But  he 
must  1  ecognize  that  the  Appellate  Court  will  not  as  of  right 
grant  him  an  extension  of  time  within  which  to  pay  any  further 
sum  which  that  Court  finds  to  be  justly  payable  by  him,  and 
if,  in  point  of  fact,  he  has  paid  no  money  into  Court  or  has 
made  no  tender  of  a  sum  to  the  Court,  or  if  the  sum  he  has 
paid  or  tendered  is  unreasonably  small,  he  cannot  expect  to  be 
granted  an  extension  of  time.  We  make  these  remarks  more 
for  the  guidance  of  litigants  and  their  legal  advisers  in  the 
future  than  for  the  purposes  of  the  case  now  before  us,  as  in 
this  case  we  must  dismiss  plaintiff's  suit  upon  the  preliminary 
ground  that  he  has  not  established  his  alleged  light  to  claim 
pre-emption. 

We  now  proceed  to  discuss  this  latter  point  and  to  give  the 
grounds  upon  which  we  decide  against  plaintiff. 

Chak  No.  224  is  a  village  which  lies  just  outside  the  town 
of  Ly  all  pur.  It  was  founded  in  1893  when  Government  made 
yeomen  grants  of  five  squares  of  land  to  each  of  fifteen  sujed 
poslies,  all  of  whom  belonged  to  separate  districts  and  were 
(with  the  exception  of  two  grantees  who  were  brothers)  in  no 
way  lelated  to  each  other.  Each  grantee  was,  as  regards  the 
squares  allotted  to  him,  entirely  separate  from  his  neighbour 
and  with  his  ahadi  land  no  one  else  in  the  chak  had  any  concein. 
There  was  no  shainilat,  or  common  land,  nor  was  the  responsibility 
for  the  payment  of  land  revenue  joint  as  well  as  several.  Ou 
the  other  hand,  the  revenue  authorities,  obviously  for  the 
easier  collection  of  land  revtnue  and  for  their  own  purposes, 
divided  the  chak  into  three  pattis  and  appointed  a  lambardar 
for  each  patti,  each  lambardar  being  responsible  for  the  due 
payment  of  land  revenue  by  the  various  grantees  who  weie 
allotted  to  him.  A  jamahandi  and  settlement  record  were 
prepared  and  the  tenure  was  declared  to  be  Ihayachara.  But 
there  was  no  territorial  division  of  the  village  into  ring-fences,  and 
plots  belonging  to  the  vaiious  pattis  appear  to  be  inter-mixed. 
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In  these  cix'cumstances  we  have  no  doubt  that  Government 
and  its  officers  had  no  intention  that  the  law  of  pre-emption 
should  prevail  in  a  chah  thus  constituted,  and  we  find  from 
Notification  No.  771  of  tlie  Local  Government,  dated  Gfch 
December  1910,  that  it  has  now  been  definitely  declared  tbat 
that  law  is  not  to  obtain  in  any  area  to  which  (as  here)  tbe 
Government  Tenants'  Act,  1893,  has  been  made  applicable. 
We  refer  to  this  fact  not  as  having  any  direct  bearing  upon  the 
question  before  us,  as  the  present  sait  was  instituted  long  before 
the  publication  of  the  notification  in  question,  but  aB  Bbewing 
that  Government,  which  really  created  this  and  similar 
"  estates  "  does  not  regard  them  as  villages  of  the  ordinary 
kind  in  this  Province. 

Mr.  Ralli  i-elies  strongly  upon  the  ruling  of  this  Court 
reported  as  No.  169  P.  U.  1889  (1),  which  is  to  the  effect  that 
if,  in  point  of  fact,  there  is  a  recognized  sub-division  of  a  village, 
such  sub-division  must  be  accepted  as  such  for  the  purposes 
of  the  pre-emption  law  irrespective  of  any  question  of  principle. 
It  must  be  remembered,  however,  that  that  decision  was  given 
before  the  foundation  of  the  numerous  tlu'iving  colonies  which 
have  since  sprung  up  and  had  reference  to  the  constitution  of 
the  old  type  of  Punjab  village.  But  even  so,  we  may,  with  all 
deference,  venture  to  doubt  the  correctness  of  the  proposition 
laid  down  in  such  general  and  unqualified  terms,  and  we  do  so 
with  the  greater  confidence  because  we  find  that  later  authori- 
ties take  a  very  different  view  and  place  a  far  more  limited 
construction  upon  the  words  "  patti  or  other  sub-division  "  of 
the  estate. 

Thus  in  No.  142  P.  L.  B.  1905  (2),  a  Division  Bench  held 
that  "  there  must  be  some  one  or  more  well-defined  attributes 
"  to  justify  treatment  of  a  section  of  the  village  as  a  sub- 
•'  division,  such,  for  instance,  as  homogeneity  of  area  or  descent 
"  of  the  proprietors,  and  in  determining  the  point,  the  first 
"  thing  to  be  looked  to  is  the  history  of  the  village  so  far  as  it 
"  can  be  ascertained  from  the  Settlement  Record."  In  the  case 
before  us  it  is  obvious  that  there  is  no  "  homogeneity  of  area  or 
descent  of  the  proprietors,"  as  the  estate  was  founded  so  recently 
as  1893  by  the  grant  from  Government  of  distinct  plots  of  five 
squares  each  to  fifteen  persons  who,  with  the  one  exception 
above-mentioned,  had  no  connection  Avith  each  other. 

Then,   a^ain,   in  No.    45    P.  li.    1897  (3)    another  Division 
Bench  drew  a  marked  distinction  between  a  sub- division  properly 

(1)  169  /'.  R.  1889  (Bhagal  Uira  Najid  v.  Lai  Khan). 

(2)  142  l\  L.  R.  1905  (Shcr  Singh  v.  Maluk  Singh). 
{2}  45  r.  R.  Ib97  {Bi}a  v,  Bishan  Singh). 
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so  called  and  a  nominal  distribution  of  proprietors  for 
convenience  in  collecting  revenue  or  similar  purposes,  and  lield 
that  a  "  jiaUi  "  created  for  the  latter  purpose  could  not  be 
regarded  as  a  sub-division  for  the  purposes  of  the  law  of  pre- 
emption. In  the  case  before  us  it  was  clearly  for  "  convenience 
in  collecting  revenue  "  and  for  no  other  purpose  that  the 
Revenue  authorities  nominally  distributed  the  px'operties  of 
Chak  No.  224  into  three  "  pattis,"  each  under  a  lambardar 
who  was  to  be  responsible  for  the  payment  of  such  revenue  by 
the  proprietors  within  his  "  patti." 

The  law  of  pre-emption  as  applicable  to  village  communities 
was  intended  primarily,  at  all  events,  to  pi'otect  tbe  village 
against  the  intrusion  of  strangers  who  might  otherwise  obtain 
a  footing  in  it  contrary  to  the  wishes  of  the  community  Avho 
were  bound  to  each  other  by  ties  of  descent,  and  would  resent 
the  advent  of  an  intruder.  This  principle  can  obviously  have 
no  application  when  the  village  is  of  but  recent  foundation  and 
is  composed  of  individuals  whose  sole  connection  inter  se  is 
that  each  has  been  selected  by  Government  as  a  person  to  whom 
a  grant  of  land  might  fitly  be  made. 

Both  upon  principle  and  authority,  therefore,  we  must  hold 
that  plaintiff  has  no  right  to  pre-empt  the  land  in  suit,  as  the 
so-called  "subdivision"  of  the  chak  into  three  patt  is,  which 
was  made  merely  for  fiscal  purposes  and  in  no  way  repieseuts 
homogeneity  of  area  or  descent  of  the  proprietors,  does  not 
constitute  a  true  sub-division  of  the  chak  witliin  the  meaning 
and  for  the  purposes  of  section  12  (c)  "  secondly,"  of  the 
Punjab  Pre-emption  Act,  1905. 

We  accordingly  accept  defendant-vendee's  appeal  (No.  1 17 
of  1911)  and,  rejecting  plaintiff's  appeal,  we  dismiss  his  suit 
with  costs.     Pleader's  fee  in  each  appeal  we  fix  at  Rs.  100. 

Appeal  dismissed. 


No.  22. 

Before  Bon.  Mr.  Justice  Eattigan  and  Hon,  Mr.  Justice 

LeRossignol. 

BHAGAT  SINGH— (Dependaxt)— PETITIONER, 

Versits 

JAI  RAM  AND  JAMNA    DAS— (Plaintiffs)— 

RESPONDENTS. 

Civil   Miscellaneous  No.  296  of  1914. 

Civil  Procedure  Code,  1908,  sections  34,  110  and  order  15,  rule^— appeal 
to  Frivy  Council  where  Chief  Court  agreed loith  findings  of  Lower  Court,  but 
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accepted  appeal  so  far  as  to  reduce  the  amount  payable  by  appellant— whether 
this  is  an  affirmation  of  the  decision  of  the  lower  Court— discretionary  power 
of  Cowt  to  allow  interest  from  date  of  suit  to  date  of  decree — whether 
substantial  question  of  law. 

Held,  that  where  the  Chief  Court  on  appeal  agreed  with  the  findings  of 
the  District  Judge  upon  the  merits  but  accepted  the  appeal  so  far  as  to  reduce 
the  amount  payable  by  appellant  by  the  difierence  between  compound  and 
simple  interest  fi-om  a  certain  date,  that  this  amounted  to  an  affirmation  of 
the  decision  of  the  District  Judge  within  the  meaning  of  the  last  paragx-aph 
of  section  110  of  the  Code  of  Civil  Procedure. 

8  Cal.  W.  N.  294  (1),  referred  to. 

Held  also,  that  the  Court  under  section  34  of  the  Code  has  a  discretionary 
power  to  allow  interest  post  litem  motam  at  such  rate  as  it  deems  reasonable, 
and  alloAving  Rs.  9  per  cent,  per  annum  (the  rate  fixed  in  the  mortgage 
deed)  was  not  such  an  arbitrary  and  unwarrantable  exercise  of  this  discretion 
as  to  involve  a  substantial  question  of  law  under  section  110. 

Petition  for  permission  to  appeal  to  His  Majesty  in  Council  against 
the  judgment  and  decree  of  the  Chief  Court,  dated  the  9th  May 

Manobai'  Lai,  for  petitioner. 

Kii'kpatrick,  for  respondents.  ' 

The  order  of  the  Court  was  delivered  by — 

2drd  Nov.  1914.  Rattigan,   J. — Plaintiif,   mortgagee,    sued   to   recover    Rs. 

81,200,  principal  and  interest,  from  defendant  No.  1,  Bhagat  Singh. 

The  District  Judge  granted  him  a  decree  for  (1)  Rs.  44,552-10-6, 

together   with   interest,   as    in    the   mortgage-deed,  from   date 

of  institution  of  suit  until  realization,  as  a  first  charge  upon  the 

mortgaged  property;  (2)    Rs.  37,945-3-3   wibh    interest,  as   in 

the     mortgage-deed,   from    date     of   institution   of   suit     until 

realization,   as  second    charge   upon  the  said  property,  to  rank 

pari  passu  with  the  charge    (i£   any)    which   defendant  No.  2 

might     still      have     over     the      mortgaged     property  ;     and 

(3)  Rs.  2,490  as  costs  of  suit.     The  District  Judge  further  held 

that   defendant  No.  1  was   liable   personally  and  as  regards  his 

other     property     for     the     discharge   of  the  amount  decreed. 

Defendant   No.  1  appealed    to  tliis  Court,  and  a  Division  Bench 

by   its  judgment,   dated  9th  May  1914,  agreed  with  the  District 

Judge   as   regards   all   findings  of   facts,  but  held,  in  favour  of 

appellant,  that  he  was  not  liable  to  pay  compound  interest  after 

the    date   on   which    the  last   instalment  was,  according  to  the 

mortgage-deed,   to   be   paid — in   other    words,   that    after   the 

19tli    October  1901    (the    date   when  the  first  three  years  had 

elapsed   without   payment   or  without  full  payment,  the  mort- 


(1)  (1904)  8  Cal.  W.  N.  294  {Raja  Sree  Nath  Roy  v.  Secretary  of  State). 
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gagor  was  liable  to  pay  simple  interest  only  on  the  accumulated 

debt   until   realization.     This   Court,    therefore,  while  agreeing 

with  the    findings  of  the  District  Judge  upon  the  merits,  so  far 

accepted  the  appeal  as  to  reduce  the  amount  of  Rs.  44,552-10-6 

to   Rs.    40,567-8-0,    and    the     amount    of     Rs.  .37,945  3-3   to 

Rs.  34,557-8-0.     In   all   other   respects  the  appeal  was  rejected  * 

and   defendant   No.  1    (appellant)    was  ordered   to  pay  |ths  of 

respondent's   costs.     It   is   clear,    therefore,   that  the  alteration 

made  in  the  decree  was  made  entirely  in  appellant's  favour. 

He  has  now,  through  his  counsel,  applied  under  order  XLV, 
rule  2,  of  the  Civil  Procedure  Code  for  a  certificate  that,  as 
regards  amount  or  value  and  nature,  the  case  fulfils  the 
requirements  of  section  110  of  the  Code,  and  is  a  fit  and  proper 
one  for  appeal  to  His  Majesty  in  Council. 

Notice  was  directed  to  issue  to  respondents  to  shew  cause 
why  the  certificate  should  not  be  granted,  and  we  have  heard 
arguments  on  both  sides. 

Appellant's  counsel  in  support  of  the  present  application 
contends — 

(a)  that  the  amount  decreed  against  the  petitioner  and  in 
dispute  on  appeal  to  His  Majesty  in  Council  is  over 
Rs.  10,000  ; 

(fe)  that  the  decree  of  this  Court  did  not  affirm  the  decision 
of  the  District  Judge,  and  that  consequently  an 
appeal  to  His  Majesty  in  Council  lies  as  of  right ; 
and  in  any  event 

(c)  that  there  are  substantial  questions  of  law  involved. 

Point  (a)  is  obviously  correct  and  is  not  disputed  by 
respondents. 

Point  (6) — On  behalf  of  petitioner  (appellant  in  the  case 
before  this  case)  it  is  contended  that  the  decree  of  this  Court 
cannot  be  said  to  have  affirmed  the  decision  of  the  District 
Judge  inasmuch  as  it  reduced  the  amount  payable  by  petitioner 
to  the  respondents,  and  it  is  argued  that  the  mere  fact  that  this 
alteration  in  the  decree  of  the  District  Judge  was  made  in 
petitioner's  favour  cannot  affect  the  question. 

We  are  unable  to  accept  this  contention.  As  observed  by 
the  High  Court  of  Calcutta  (Maclean,  C.  J.;  Hill  and  Stevens, 
JJ.)  in  the  case  of  Baja  Sree  Natli  Boy  v.  Secretary  of  State  fo)- 
India  in  Council  (8,  Calc.  Weekly  Notes,  294)  (1),  we  "  must 
"  look  to  the  substance  of  the  case.  What  is  the  decree  from 
"  which   the   present   applicant  now   desires   to   appeal  to  the 


(1)  (1904;  8  Cal.  W.  N.  294  (Raja  Sree  Nath  Roy  v.  Secretary  of  State). 
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"  Privy  Council  ?  [^He  desires  to  appeal  only  against  tlie  decision 
"  of  this  Court  so  far  as  it  affirmed  the  decision  of  the  Coui-t 
"  below  ;  nothing  else.  This  seems  to  be,  in  substance,  as  far 
"  as  the  subject-matter  of  the  appeal  goes,  a  decree  of  affirmance. 
"  If  the  decree  of  this  Court  had  been  properly  drawn,  it  would 
"  have  dismissed  the  appeal,  except  to  the  extent  that  an 
"  additional  sum  was  given  "  to  the  applicant. 

In  the  present  case  also  the  petitioner  clearly  does  not  desire 
to  appeal  from  that  part  of  the  decision  of  this  Court  which 
reduced  the  amount  payable  by  him,  and  the  object  of  his 
appeal  is  to  attack  such  part  of  the  decree  of  this  Court  which 
affirmed  the  decision  of  the  Court  below.  We  cannot  believe 
that  it  was  the  intention  of  the  Legislature  that  in  cases  such 
as  this  a  petitioner  (who  would  have  had  no  right  of  appeal 
had  the  decree  of  the  appellate  Court  been  wholly  against  him) 
should  nevertheless  have  such  right  because  in  one  particular 
the  Appellate  Court  decided  in  his  favour. 

We  hold,  therefore,  that  the  present  petition  does  not  fall 
within  the  purview  of  the  last  paragraph  of  section  110  of  the 
Code. 

There  remains  the  question  whether  the  appeal  involves 
"  some  substantial  question  of  law." 

According  to  the  petition  before  us,  the  substantial  questions 
of  law  involved  in  the  appeal  are  as  follows  : — 

"  (1)  that  the  rate  of  interest  post  litem  motam  should  not 
"  be  allowed  at  more  than  6  per  cent,  per  annum  ; 
"  (2)  that  wrong  presumptions  have  been  made  in  regard 
"  to  the  question  of  profits   made   by   plaintiffs   by 
"  their  enjoyment   of  the   possession  and  working 
"  of  the  defendant's   factories,  etc.,   between   1903 
"  and  1907  ; 
"  (3)  that  the   burden  lay   strictly   on   the    plaintiffs    to 
"  prove  accounts  of  their  woi^king  the  factories,  etc., 
"  item  by  item  ; 
"  (4)  that   the   nine  per  cent,  rate  of  interest  allowed   is 
"  excessive." 
In  our  opinion   there   are  no  substantial  questions  of  la^r 
involved  in  the  appeal. 

As  regards  No.  1  of  the  grounds  above  set  forth,  we  need 
.say  no  more  than  that  section  34  of  the  Code  of  Civil  Procedure 
gives  the  Court  a  discretionary  power  to  allow  interest  post 
litem  motam  at  such  rate  as  it  deems  reasonable,  and  we  cannot 
agree  that  the  fixing  of  such  rate  at  Rs.  9  per  cent,  per  annum 
is  euch  an  ai-bitrary  and  unwarrantable  exercise  of  this 
discretion  {is  to  involve  a  substantial  question  of  law. 
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Ground  No.  4  is  equally  untenable.  The  mortgagor  in  his 
deed  had  agreed  to  pay  interest  at  the  rate  of  Rs.  9  per  cent, 
per  annum  and  because  the  District  Judge  and  this  Court  held 
that  he  must  abide  by  his  contract  and  that  the  rate  was  not 
excessive,  it  cannot  be  said  that  the  appeal  involves  such  a 
substantial  question  of  law  as  is  contemplated  by  section  110  of 
the  Code. 

As  regards  grounds  (2)  and  (3),  it  is  obvious  that  neither 
the  District  Judge  nor  this  Coui-t  decjided  the  question  of 
profits  upon  mere  presumptions-  The  whole  of  the  evidence 
and  all  the  facts  ou  the  record  were  discussed  and  considered 
and  it  was  held  by  both  Courts  that  the  plaintiff's  accounts  and 
the  statements  of  Jamna  Das,  plaintiif ,  and  his  manager  {Monim) 
Sant  Singh,  were  true  and  credible,  while  defendant  and  his 
witnesses  had  failed  to  shew  that  the  factories,  etc.,  must  have 
been  worked  at  a  handsome  profit. 

For  the  reasons  given  we  hold  (1^  that  the  decree  of  this 
Court  affix'med  the  decision  of  the  District  Judge  within  the 
meaning,  and  for  the  purposes  of  section  110  of  the  Code,  and 
(2)  that  there  are  no  substantial  questions  of  law  involved  iu 
the  appeal,  and  we  accordingly  reject  this  petition  with  costs. 

Petition  rejected. 


No.  23. 

Before  Bon.  Mr,  Judice  Rattigan  and  Hon.  Mr,  Justice 

LeRo-bsignol. 

MANGHI  RAM  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

RAM  SARN  DAS-MAMAN  CHAND— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No-  1109  of  1912. 

Indian  Limitation  Act,  IX  of  1908,  articles  61,  C5,  83,  115— liinita- 
tion—suit  for  recovery  of  losses  oh  badiii  transactions — Punjab  Loans 
Limitation  Act,  I  of  1904,  schedule. 

Plaintiffs  sued  on  the  allegation  that  they  acted  as  the  defendants'  agents 
in  entering  upon  certain  badni  transactions,  that  these  transactions  resulted 
in  a  loss  to  the  defendants  and  that  plaintiffs,  as  agents  of  the  defendants,  paid 
these  losses  to  third  parties  and  were  entitled  to  recover  them  from  the 
defendants. 

Held,  that  the  suit  was  governed  by  article  83  of  the  Limitation  Act  and 
not  by  articles  61,  65,  or  115. 

7.  L.  R.  34  Mad.  167  (1),  dissented  from. 

. ' , . .M^ 

(1)  (1910)  i.  L.  R.  34  Mad.  167  {Kandasuamy  Pillai  x,  Arayambal). 
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Second  appeal  from  the  decree  of  Khan  Bahadtir  Pirzada  Maidvi 
Muhammad  Hiissain,  Divisional  Judge,  Hissar,  dated  the  11  th 
May  1912. 

Muhammad  Sbafi,  for  appellants. 
Sbeo  Narain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

2ud  Dsc.  1914.  LeRossignol,  J. — The  plaintilfs'  suit   is  one   for   recomper 

on  the  allegation  that  they  acted  as  the  defendants'  agents  in 
entering  upon  certain  badni  transactions,  that  those  transactions 
resulted  in  a  loss  to  the  defendants,  and  that  plaintiffs,  as  agents 
of  the  defendants,  paid  those  los.ses  to  the  winning  third  parties, 
who  are  outside  this  suit. 

Plaintiffs  sued  to  recover  these  losses  from  defendants  and 
the  first  Court  dismissed  the  claim  on  the  preliminary  point 
that  it  was  time-barred  inasmuch  as  it  was  brought  just  under 
six  years  from  the  date  of  the  accrual  of  cause  of  action, 
Avhereas  the  limitation  for  the  suit  was  limited  to  three 
years  by  at  tide  65  of  the  Limitation  Act  of  1908. 

From  this  decree  of  dismissal  an  appeal  was  had  to  the 
Divisional  Court,  which  held  that  the  suit  fell  under  article  61 
of  the  Act,  and  remanded  the  case  for  a  decision  on  the  merits. 

In  the  result  the  first  Court  again  dismissed  the  suit  on 
the  ground  that  the  defendants  had  not  authorized  the  plaintiffs 
to  enter  into  these  ti*ansactions,  but  the  Divisional  Court  on 
appeal  reversed  this  finding  and  decreed  for  the  plaintiffs 

Against  this  decree  the  defendants  have  preferi'ed  a  second 
appeal  and  we  have  heard  arguments  on  the  point  of  limitation 
only. 

The  appellants'  contention,  briefly  put,  is  that  the  plaintiff's 
claim  is  based  on  an  implied  contract  to  indemnify  him  for 
his  disbursements  on  the  defendants'  behalf,  that  when  two 
articles  of  the  Limitation  Act  are  prima  facie  applicable  to  ^le 
facts  of  a  case,  the  preference  must  be  given  to  the  particular 
over  the  general,  consequently  article  83,  and  if  not  that  article, 
then  article  65  or  115  provide  the  proper  limitation,  whilst 
article  61  applies  to  contingencies  such  as  are  contemplated  by 
sections  69  and  70  of  the  Contract  Act. 

Article  115  is  a  residuary  article,  and  comes  into  operation 
only  in  cases  to  which  no  other  article  applies.  If  article  83  be 
held  not  to  apply  by  reason  of  the  fact  that  plaintiff'  sues  not 
on  a  contract  but  on  an  obligation  imposed  upon  defendant 
independentl)(   of  his  contract,  then  article  1 J5  must  be  rejected 
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on  the  same  grounds.  Article  65  mast  be  ruled  out  for  the 
same  reason.  The  contest  then  lies  between  articles  61  and  83 
and  the  plaintiffs-respondents  quote  I.  L.  U.  34  Madras,  page 
167  et  seq,  {Kandasioamy  Pillai  v.  Avayamhal)  (1)  as  author- 
ity for  the  view  that  article  61,  and  not  article  83,  governs  this 
case. 

Though  in  the  general  Act  the  period  of  limitation  under 
each  of  these  articles  is  three  years,  under  the  Punjab  Loans 
Limitation  Act,  the  period  under  article  61  has  been  extended 
to  six  yeai'S.  The  plaintiffs-respondents  maintain  that  the 
obligation  to  indemnify  does  not  flow  from  the  nexus  of  principal 
and  agent,  is  not  part  of  the  contract,  but  is  an  obligation 
imposed  upon  defendant  by  statute  independently  of  the 
contract.  ^ 

With  all  respect,  we  iind  it  diflScult  to  follow  the 
reasoning  of  the  Madras  Court  and  are  unable  to  reach  its 
conclusion.  Its  ra^z'o  (iec^'(^e?^rf^' appears  to  be  that  the  agent's 
right  to  indemnification  is  no  part  of  the  agency  contract,  bat 
is  conferred  upon  him  by  statute  law.  But  section  222  of  the 
Contract  Act  purports  to  be  and  is  an  integral  part  of  the  law 
of  contract  and  it  merely  affirms  and  expressly  lays  down  one 
of  the  principles  of  the  law  of  contract.  In  effect  it  says  that, 
unless  there  be  some  agreement  to  the  contrary,  the  establish- 
ment of  the  relation  of  principal  and  agent  shall  inevitably 
bring  in  its  train  the  liability  of  the  principal  to  indemnify 
the  agent.  The  right,  instead  of  being  merely  implied  in 
accordance  with  general  principles,  is  expressed  clearly  by  the 
statute.  To  take  the  case  of  a  mortgage,  could  not  the 
mortgagor  redeem,  if  there  were  no  special  provision  for 
redemption  in  the  mortgage  contract  and  no  statute  law  on 
the  point  ?  Or,  ia  this  very  case,  aie  we  to  hold  that  if  section 
222  of  the  Contract  Act  did  not  exist,  no  action  by  the 
damnified  agent  would  lie  ? 

We  have  no  difficulty  in  holding  that  the  right  of  the  agent 
to  be  recouped  by  his  principal  in  respect  of  losses  sustained 
by  the  agent  in  his  agency  is  a  direct  consequence  of  the 
agency  contract. 

Consequently  we  hold  that  article  83  of  the  Limitation 
Act  fits  the  facts  of  this  case  exactly.  The  suit  was  brought 
more  than  three  years  after  the  plaintiffs  were  damnified  and  is, 
therefore,  barred  by  time. 

(1)  (1910)  7.  L.  R.  34  Mad.  1G7  [Kcmdaaucmy  FilM  v.  Avayamhal). 
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The  result,  therefore,  is  that  the  appeal  is  accepted,  the 
Divisional  Court's  decree  is  reversed  and  the  suit  dismissed 
with  costs  throughout. 

Appeal  accepted. 


No.  24. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 
Justice  8cott- Smith. 

KHIALIA  SHAH  AND  ANOTHER— (Dependants)— 

APPELLANTS, 
Versus 
HANSARI  MAL-NATHU  MAL— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  708  of  1912. 

Interest— on  hundis  not  paid  at  maturity— ti-ade  usage — Rawalpindi.   • 

Held,  that  it  had  been  proved  that  there  was  a  recognised  trade  usage 
in  the  city  of  Rawalpindi  that  if  interest  was  charged  on  a  hundi  and  such 
Imndi  was  not  paid  at  maturity  the  same  rate  of  interest  continued  to  be 
payable. 

Furthet  appeal  from  the  decree  of  A-  E.  Martinean,  Esquire,  Divi- 
sional Judge,  Batvalpindi  Division,  dated  the  \Zth  January 
1912. 

Nand  Lai  and  Rama  Nand,  for  appellants. 

Manohar  Lai  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

8th  Dec.  1914.  RATnaAN,  J. — The  facts  are  fally   stated   in   the   judgment 

of  the  Divisional  Judge  from  which  this  further  appeal  has 
been  preferred.  The  grounds  upon  which  that  judgment,  so 
far  as  it  is  adverse  to  appellants,  is  impeached  are — 

(0  that  the  Divisional  Judge  eri'ed  in  allowing  interest 
post  diem  at  the  rate  of  12  per  cent,  per  annum,  upon  the  basis 
of  a  trade  usage  to  tliat  effect,  inasmuch  as  plaintiffs  in  their 
plaint  had  made  no  reference  to  an/  such  usage  and  the 
evidence  adduced  by  plaintiffs  in  support  of  its  existence  was 
wholly  insiinllicient  ;  and 

(n)  that  the  learned  Judge  was  also  in  error  in  holding 
that  plaintiffs  were  entitled  to  credit  payments  made  by 
defendants  towards  interest. 

We  have  heard  Mr.  Rama  Nand  at  some  length  on  behalf 
of  appellants,  but  his  arguments  failed  to  convince  us  that  either 
contention  was  correct, 
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It  is  true  that  the  plaint  makes  no  mention  of  any  trade 
usage  as  to  the  rate  of  interest  in  cases  such  as  the  present,  but 
it  is  clear  from  issues  4  and  5  and  from  the  evidence  adduced 
by  the  parties  that  both  sides  were  well  aware  during  the 
course  of  the  trial  that  plaintiffs  relied  upon  the  existence  of 
such  usage. 

In  support  of  their  contention  that  a  usage  of  the  kind 
existed  in  Rawalpindi,  plaintiffs  called  two  witnesses,  Lala 
Bhagwan  Das  and  Lala  Ram  Bhaj,  who  deposedthat  it  ^was  a 
well  recognised  rule  in  that  city  that  if  interest  was  charged 
on  a  hundi  and  such  hundi  was  not  paid  at  maturity,  the  same 
rate  of  interest  continued  to  be  payable.  Both  these  witnesses 
deal  in  hundis  and  appear  to  be  respectable  merchants  and 
bankers  in  no  way  connected  with,  or  interested  in,  plaintiffs. 
Their  evidence  has  been  accepted  by  both  the  District  Judge 
and  the  Divisional  Judge,  and  we  see  no  reason  to  take  a 
different  view. 

All  that  Mr.  Rama  Nand  could  urge  against  them  was  that 
they  did  not  deal  exclusively  in  the  business  of  hundis,  a 
criticism  which  struck  us  as  singularly  devoid  of  force.  The 
evidence  of  Mathra  Das  (D.  W.  1)  in  no  way  shakes  the  testi- 
mony of  the  plaintiffs'  witnesses,  as  all  that  that  witness  could 
depose  to  was  that  in  one  of  his  cases  this  Court  had  held  that 
section  80  of  the  N"egotiable  Instruments  Act  applied.  But  in 
that  case  no  attempt  had  been  made  to  prove  the  existence  of 
any  usage  and  the  question  was  decided  merely  with  reference 
to  the  provisions  of  the  Act,  and  without  any  discussion 

We  accordingly  overrule  the  first  point  urged  by  Mr.  Rama 
Nand. 

As  to  the  second  question,  we  need  say  very  little.  It  was 
clearly  incumbent  upon  defendants  to  prove  that  when  they 
made  payments  to  their  creditors  (the  plaintiffs)  they  notified 
the  latter  that  such  payments  were  to  be  credited  towards 
the  principal  amount  and  not  towards  interest,  and  that  it  was 
npon  this  understanding  that  plaintiffs  received  the  sums  of 
money  paid  from  time  to  time,  (see  sections  59  and  60 
of  the  Indian  Contract  Act) .  Defendants  Jhave  entirely  failed 
to  discharge  this  onus  and,  as  the  Divisional  Judge  remarks,  all 
that  they  have  been  able  to  show  is  that  in  their  own  books 
they  entered  the  sums  as  paid  towards  reduction  of  the 
principal  amount. 

In  a  case  such  as  this,  it  cannot  reasonably  be  implied  that 
the  circumstances  were  such  as   to   indicate  that  the   payment 
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"w^as  towards  the  principal  and  was  accepted  in  that  light  by 
plaintiffs.  On  the  contrary,  it  is  hardly  likely  that  a  creditor 
to  whom  interest  as  well  as  the  principal  amount  was  due 
■would  accept  a  payment  in  reduction  of  the  principal  and  leave 
the  interest  outstanding. 

We  agree,  therefore,  with  the  Divisional  Judge  in  holding 
that  in  the  circumstances  plaintiiTs  were  entitled  to  appropriate 
all  payments  towards  the  interest  whenever  the  amount  of 
such  interest  due  at  the  time  of  any. payment  absorbed  the 
sum  paid. 

The  result  is  that  the  appeal    fails   and   is   dismissed   with 
costs. 

Appeal  dismissed. 


1 


No.  25. 

Before  Hon.  Mr.  Justice  Raftigan  and  Hon.  Mr.  Justice 

Scott-Smith. 

DALIP  SINGH— (Plaintiff)— APPELLANT, 

Versus 
RANNIA  AND  OTHERS— (Depexdants)—RESPONDENTS. 

Civil  Appeal  No.  819  of  1912. 

Adverse  possession — tenants  paying  no  rent  and  continuing  to  hold  the 
land  after  termination  of  their  lease  and  who  asked  to  have  the  entries  in  the 
Revenue  records  changed  but  without  sticcess. 

Held,  that  lessees  (mustajars)  of  shamilat  land  paying  no  rent  and  shewn 
in  the  Revenue  records  as  non-occupancy  tenants,  who  continued  to  hold  llie 
land  after  the  termination  of  their  lease  in  1865  and  in  1881  claimed  to  be 
proprietors  but  whose  request  was,  on  the  objection  of  the  landlords,  rejected 
by  the  Revenue  officers  and  the  entries  in  the  records  remained  unaltered, 
cannot  be  held  to  have  acquired  proprietary  rights  by  adverse  possession. 

I.  L.  R.  22  Bom.  893  (1)  and  I.  L.  R.  24  Bom.  501  (2),  distinguished. 

Second  appeal  from   the    decree  of  H.  A.  Hose,  Esqnire,  Divisional 
Judge,  Ludhiana,   dated  the  29th  February  1912. 

Gobind  Das,  for  appellant. 

Tek  Chand,  for^ respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Qth  Dec.  1914.  Scott-Smith,  J. — This'  judgment  disposes   of   two  appeals 

Nos.  819   and   820   of  1912.     The  suits  out  of  which  they  arise 
were  brought  by  the  plaintiffs-appellants  for  a  declaration   that 


(1)  (1897)  I.  L.  R.  22  Bom.  893  {Kantheppa  Raddiv.  Sheshappa). 

(2)  (1900)  l.L.R.  24  Bom.  504  {Chandri  v.  Daji  Bhan). 
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certain  lands  situated  in  village  Lidliran  in  the  Ludbiana 
District,  of  which  they  were  shown  in  the  revenue  records  as 
non-occupancy  tenants,  were  really  owned  by  them.  The  Courts 
below  have  dismissed  the  plaintiff's  suits  and  they  have  filed 
second  appeals  to  this  Court. 

It  appears  that  the  plaintiff's  predecessors  were  originally 
lessees  (mustajars)  of  these  lands  and  that  their  lease  terminated 
in  1865,  but  they  continued  to  be  in  possession  and  were  shown 
in  the  revenue  records  as  non-occupancy  tenants,  the  lands 
being  part  of  the  shamilat-deh.  In  1881  they  claimed  to  be 
proprietors,  and  not  mere  tenants  of  these  lands. 

The  proprietors  of  the  village,  on  the  other  hand,  maintained 
that  the  plaintiffs  were  mere  tenants  and  that  the  lands  were 
part  of  the  shamilat-deh.  The  Revenue  officers  refused  to  make 
any  alteration  in  the  records  and  the  entries  remained  as  before. 

We  may  admit  for  the  sake  of  alignment  that  the  plaintiffs 
have  never  paid  any  rent,  except  the  land  revenue  and  cesses, 
but  this  fact  of  itself  would  not  constitute  them  proprietors,  for 
it  is  quite  consistent  with  their  being  occupancy  tenants  under 
section  5,  Act  KYI  of  1887. 

Mr.  Gobind  Das  in  arguing  the  case  for  the  appellants 
lays  great  stress  on  what  occui'red  in  1881.  He  says  that  at 
that  time  his  client's  predecessors  set  up  an  adverse  claim  to 
proprietary  rights,  and  that  since  then  they  have  been  holding 
adversely  to  the  defendants-  He  relies  on  J.  L.  B.  22,  Bom. 
p.  893  (1),  and  2-1,  Bom.  p.  594  (2).  In  the  latter  it  was  held 
that  a  tenant  holding  over  after  the  expiration  of  the  term 
mentioned  in  his  rent-note  is  a  tenant  by  sufferance  and  there 
is  no  such  relationship  between  the  landlord  and  such  tenant 
as  is  contemplated  by  Article  139,  Schedule  II  of  the  Limitation 
Act.  Also,  that  the  possession  of  the  tenant  holding  over  ia 
wrongful,  and  if  there  is  no  evidence  from  which  fresh  tenancy 
can  be  inferred  in  the  strict  sense  of  that  term,  time  begins  to 
run  against  the  landlord  when  the  period  of  the  fixed  lease 
expires. 

With  all  due  respect  we  think  that  the  Judges  have 
probably  gone  i-ather  too  far  in  the  case  referred  to.  The  facts, 
however,  are  not  on  all  fours  with  those  of  the  present  case. 

Here  we  find  that  the  plaintiff's  predecessors  made  an 
attempt  in  1881  to  get  the  entries  in  the  revenue  records 
amended     in     their     favour,     but   failed.     Thereafter    matters 

(1)  (1897)  I.  L.  B.  22  Bom.  893  {Kardlieppa  Raddi  v.  She^sliappa), 
(,2)  (1900)  t.  L.  R.  24  Bom.  504  {Chandri  v.  Daji  Bhan). 
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continued  as  before,  the  plaintiff's  predecessors  continued  to 
cultivate  the  lands  and  to  pay  the  land  revenue  and  cesses. 
The  inference  which  we  draw  from  this  is  that  the  plaintiffs 
gave  up  their  claims  to  proprietary  rights,  having  failed  in  their 
attempt  to  get  the  entries  modified.  The  village  proprietors 
did  not  realise  any  rent  from  the  tenants  before  1881,  and  they 
did  not  realise  any  after  that  date  beyond  th«  land  revenue  and 
cesses  due  upon  the   lands. 

We  therefore  agree  with  the  Courts  below  that  the 
possession  of  the  tenants  did  not  become  adverse  to  the  landlords 
after  1881.  Mr.  Gobind  Dtis  also  urges  that  some  of  the 
defendants  have  held  land  as  tenants  under  his  clients,  but  this 
also  does  not  amount  to  an  admission  of  the  plaintiff's 
proprietary  rights.  The  appeals  fail  and  are  dismissed  with 
costs. 

Appeals  dismissed. 


No.  26. 

Before  Hon.  Mr.  Justice  Raitigan  and  Hon,  Mr. 
Justice  Scott- Smith. 

MUHAMMAD  DIN  AND  OTHERS— (DEFiiNDANTs)  — 

APPELLANTS, 
Versus 
AHMAD  DIN  AND  OTHERS— (PLAiNTiFFsi)— 
RESPONDENTS. 

Civil  Appeal  No.  547  of  1912. 

Cuslum — succession— Arains  of  Lahore  city —Muhammadan  Law. 

Held,  that  Arains  residing  in  Lahore  city  who  owu  land  iu  the  neigh- 
bourhood of  the  city  and  depend  entirely  upon  agriculture  for  their  living 
are  in  matters  of  succession  governed  by  agricultural  custom  and  not  by 
iluhamnunadan  Law. 

239  P.  L.  R.  1911  ilj,  referred  lo. 

25  P.  R.  1882  (2),  73  P.  W.  R.  1908  (3)  and  23  P.  R.  1897  (4),  distin- 
guished. 

Second  appeal  from  the  decree  of  P-  T).  Aynew,  Esqtcire,  Additional 
Divisional  Judge,  Lahore,  dated  the  12th  January  ]  9J  2. 

Muhammad  Shafi,  for  appellants. 

Sheo  Narain  and  Pardumau  Das,  for  respondents." 

(1)  239  P.  L.  R.  1914  {Imam  Din  v.  Dulo). 

(2)  25  P.  R.  1882  (Miraii  Bakhsh  v.  Mussammat  Allajawai). 

(3)  73  P.  W.  R.  1908  {Shib  Dyal  v.  Mussammat  Chiracj  Bihi). 

(4)  23  P.  R.  1897  {Mussammat  Fakhar-un-Nissa  v.  Malik  Rahim  Bakhsh). 
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The  judgment  of  the  Court  was  delivered  by — > 

Rattigan,  J. — The  facts  are  fully  stated  in   the  judgments     15^7i  Dec.  191 1. 
of  the  Subordinate  Judge  and  the  Additional  Divisional   Judge 
and  need  not  be  repeated. 

The  parties  are  Arains  by  caste  and,  though  they  actually 
reside  in  Lahore  city,  they  own  land  in  the  neighbourhood  of 
tliat  city  and  admittedly  depend  entirely  upon  agriculture  for 
their  living. 

The  first  and  most  important  question  before  us  is,  whether, 
in  matters  of  succession,  they  are  governed  by  Muhammadan 
Law  or  by  the  rules  of  customary  law  which  generally  prevail 
among  agriculturists  of  this  Province.  If  it  be  found  that 
among  them  custom  and  not  the  Muhammadan  Law  prevails, 
then  it  is  not  denied  that  plaintiffs,  as  grandsons,  would  be 
entitled  to  succeed  to  jjth  of  the  landed  property  left  by  their 
grandfather,  Sadar  Din,  and  would  have  the  right,  quite  apart 
from  any  question  of  gift,  to  redeem  the  mortgage  effected  by 
Sadar  Din  in  1882  in  favour  of  Mussaramat  Nathi,  who  is  now- 
represented  by  her  assignee,  Mohammad  Bakhsh, 

Both  the  Subordinate  Judge  and  the  Additional  Divisional 
Judge  are  agreed  in  holding  that  the  parties  are  governed  by 
custom  and  after  hearing  Mr.  Shafi  on  behalf  of  appellants,  we 
are  satisfied  that  this  finding  is  correct.  The  principal 
appellant,  Muhammad  Din,  frankly  admitted  before  us  that 
his  family,  are  agriculturists  in  the  strict  sense  and  that  they 
cultivate  their  own  lands  and  make  their  li\-ing  by  agriculture. 

In  these  circumstances,  seeing  that  the  parties  are  members 
of  a  large  agricultural  tribe,  we  can  find  no  justification  lor 
differing  from  the  concurrent  finding  of  the  Courts  below  upon 
this  point,  especially  as  plaintiffs  have  been  able  to  cite  at 
least  three  instances  (those  numbered   as  2,  3  and   4  at  page    9  * 

of  the  paper-book)  where  among  Arains  of  this  class  and 
residents  of  Lahore  city,  the  customary  rule  of  representation 
was  recognized  in  matters  of  succession,  grandsons  succeeding 
along  with  sons. 

Furthermore,  in  No.  239  P.  L.  B.  1914  (1),  which  was  a 
case  i^elating  to  Arains  of  Muzang  (a  Lahore  suburb),  it  was 
conceded  in  this  Court  that  custom  and  not  the  SJiara  governed 
the  parties.  Mr.  Shafi,  on  behalf  of  appellants,  relied  upon 
three   rulings   of  this  Court,   No.   25    P.  B.    1882    (2)  ;    Civil 


(1)  239  P.  L.  R.  1914  {Imavi  Din  v.  Dtdo). 

{2)  25  P.  R.  1882  {Miran  Bakhsh  v.  Mussammat  Allajawai). 
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AppealJSSSJof  1904  (also  reported  as  No.  73  P.  W.  B.  1908)  (1) 
f  flDd  No.  23  P.  E.  1897  (2),  but  r.one  of  these  cases  are  in  point. 

In  No.  25  P.  B.  1882  (3)  and  Civil  Appeal  353  o£  1904  (1) 
the  parties  were  Arain  flower-sellers,  resident  in  Lahore  and 
Amritsar,  and  as  observed  in  those  judgments,  were  in  no  sense 
agriculturist?.  In  No.  23  P.  B.  1897  (2)  the  parties  were  by 
origin  Punjabi  Arains,  but  had  for  many  generations  lived 
amongst,  and  ga\e  themselves  out  as  being  Muhammadan 
Sheikhs  of  Sabzi  Mandi,  a  suburb  of  Delhi  ;  they  owned 
agricultural  land  but  merely  as  market-gardeners  and  capitalists 
and  were  (as  Chatterji,  J.  remarks)  "  too  well  off  to  be  actual 
cultivators  themselves." 

Obviously  this  case  is  no  authority  for  holding  the  present 
parties,  who  are  true  agriculturists  and  actually  cultivate  their 
own  lands,  to  be  bound  by  Muhammadan  Law  simply  because, 
as  a  matter  of  convenience  to  tliemselves,  they  live  in  Lahore 
city.  In  point  of  fact,  the  ruling  cited  is  against  appellants, 
as  at  page  106  of  the  report,  Chatterji,  J.  observed,  "  If  they 
"  are  really  Arains,  I  should  be  inclined  to  give  considerable 
"  weight  to  the  ai-gument  that  we  should  start  with  the 
'*  presumption  that  they  continued  to  follow  the  customs  by 
"  which  they  were  governed  while  in  the  Punjab."  Again  at 
page  121  the  learned  Judge  points  out  tliat  the  circumstances 
of  the  Arains  with  whom  he  was  dealing  were  peculiar  and 
tliat  they  could  not  be  regarded  as  ordinary  agricultarist 
Arains. 

We  have,  therefore,  no  hesitation  in  holding  that  appellants 
have  failed  to  prove  that  the  lower  Courts  are  wrong  in 
finding  them  to  be  governed  by  custom.  Upon  this  view  we 
must  further  hold  that  plaintiffs  were  entitled  to  redeem  the 
mortgage  in  question,  and  indeed  Mr  Shafi  admitted  that  this 
consequence  must  ensue  if  once  we  hold  that  custom  and  not 
Muhammadan  Law  applied. 

The  next  question  is,  whether  plaintiffs  are  bound  to  repay 
appellants  the  whole  or  any  part  of  the  sum  of  Rs.  1,000  which 
the  latter  claim  to  have  paid,  out  of  their  own  pockets,  to 
ledeem  the  additional  mortgage  charge  effected  by  Sadar  Din 
on  the  2nd  May  1893.  This  was  a  charge  upon  the  whole  of 
the  land  belonging  to  Sadar  Din  and  if  appellants  could  satisfy 
us  that    they  actually   paid   off    the   charge    out   of  their  own 


(1)  73  P.  W.  R.  1908  (Slab  Dyal  v.  Mussammat  Chirag  Bibi). 

%{  AK'  ^  ^^^^  (Mussammat  Fakhar-un-Nissa  v.  Malik  Rahim  Bakhsh) . 

(.5;  25  l\  R.  1882  (Miran  Bakhsh  v.  Mussammat  Allajawai), 
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pockets,  we  would  be  inclined  to  hold  that  under  sections  69 
and  70  of  the  Indian  Contract  Act,  they  would  have  a  right  to 
be  re-inibursed  bj  plaintiffs  to  the  extent  that  the  jth  part 
of  the  mortgaged  property  (which  is  plaintiff's  sbare),  has  been 
relieved  of  the  charge  upon  it. 

But  the  Additional  Divisional  Judge  has  found  that  the 
sura  of  Rs.  1,000  which  was  paid  to  the  mortgagee  in  or  about 
January  1909  when  Sadar  Din  was  alive,  was  paid  from  the 
joint  family  funds  and  not  from  appellants'  own  purse,  and 
nothing  has  been  said  in  appeal  to  shew  that  this  finding  is 
incoiTect.  This  mortgage  charge  w<is  certainly  paid  off  and 
according  to  the  endorsement  on  the  mortgage  deed,  the  pay- 
ment was  made  by  appellants,  "  babat  Sadar  Diny  The  lower 
Appellate  Court  reads  this  endorsement  as  meaning  that 
appellants  made  the  payment  but  that  the  money  came  from 
Sadar  Din,  and  the  probabilities  are  all  in  favour  of  that 
supposition.  There  is  admittedly  no  other  property  belonging 
to  the  family  than  that  left  by  Sadar  Din  and  as  long  as  he 
lived,  appellants  had  no  independent  soutce  of  income,  so  that 
presumably/  the  money  paid  to  the  mortgagee  came  from  the 
family  funds  then  in  the  hands  of  Sadar  Din. 

As  a  result  we  agree  with  the  conclusions  of  the  lower 
Appellate  Court  and  we  accordingly  dismiss  this  appeal  with 
costs. 

Appeal  dismissed. 


No.  27. 

Before  Ron.  Mr.  Justice  Raltigaiuand  Hon,  Mr. 
Justice  Scott-Smith. 

PANNA  LAL— (Judgment-debtor)— APPELLANT^ 

Versus 
NATHA  SINGH— (Decree-holder)— RESPONDENT. 

Civil  Appeal  No.  1510  of  1912. 

Punjab  Pre-emption  Act,  1 1  o/ 1905,  sections  10  and  id -attachment  of 
money  deposited  in  Court  by  pre-emptor  under  latter  section — loho  should 
■make  good  the  lose. 

The  plaintiff- pre-emptor  deposited  in  Court  Rs.  400  under  section  19 
of  the  Pre-emption  Act  ;  Rs.  297  of  this  amount  was  withdrawn  under  an 
attachment  at  the  instance  of  a  person  who  had  a  decree  against  the  plaintiff. 
This  was  apparently  done  without  the  knowle'lge  of  the  parties  to  the  suit. 
The  suit  was  decreed  in  favour  uf  plaintiff  and  the  latter  paid  in  the  balance 
of  the  price  fixed,  over  and  above  the  deposit  of  Rs.  400,  but  the  Court 
ordered  him  to  pay  in  Rs.  297  more  before  getting  possession  of  the  land 
decreed. 
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7/e?./,  that  the  attachment  of  part  of  the  amount  deposited  by  plaintiff 
under  section  19  of  the  Pre-emption  Act  was  illegal  under  section  10  of  the 
Act,  but  as  plaintiil  presumably  benefitted  by  the  amount  being  paid  to  one 
of  his  creditors  and  the  vendee  was  in  no  way  to  blame,  the  order  directing 
plaintiff  to  pay  the  Rs.  297  over  again  was  equitable  and  proper. 

21  P.  R.  1902  (1),  distinguished. 

Second  appeal  from  the   order  of  Lieutenant-Colonel  G.  G.  Beadon, 
Divisional  Judge,  Ambala,  dated  the  17th  May  1912. 

Saugain  Lai,  for  appellant, 

Gokal  ("liaiid  Narang,  for  respondent. 

The  judgment  of  tlie  Court  was  delivered  by — 

IGth  Dec.  Idli.  Scott-Smith,  J. — The  appeals  Nos.  1510  and    1690  of   1P12 

have  ai'isen  out  of  an  order  passed  in  execution  of  a  decree 
for  pre-emption.  The  facts  are  fully  stated  in  the  judgment 
of  the  lower  Appellate  Court. 

Briefly  they  are  that    Natha    Singh,  plaintiff,    was  given    a 
deci'ee   for    pre-emption  of  cci-tain  land  on  payment  of  Rs,  2,000 
payable    to    Panna    Lai,    vendee.     By    order   of   the    Court    he 
deposited   Rs   400   in   Court    under   section    19    of   the  Punjab 
Pre-emption  Act  of  1905. 

During  the  pendency  of  the  suit  Rs.  297  out  of  that  sum 
were  withdrawn  under  an  attachment  at  the  instance  of  a 
person  who  had  a  decree  against  Natha  Singh.  It  does  not 
appear  that.Natln  Singh  or  Panna  Lai  had  notice  of  this 
attachment  and  hence  no  objeciion  was  made  to  it. 

« 

After  the  suit  was  finally  decided,  Natha  Singh  paid  in  the 
balance  of  the  price  as  fixed  by  the  Appellate  Court.  He  has 
now  been  ordered  to  pay  the  sum  of  Rs,  297,  removed  under 
the  attachment  mentioned  above,  before  he  is  given  possession 
of  the  land  decreed.  Against  this  order  he  has  filed  a  further 
appeal  to  this  Court,  and  Panna  Lai  has  also  appealed  asking 
that  the  suit  should  be  dismissed  as  the  price  to  be  deposited 
was  not  paid  into  Court  by  due  date. 

Lala  Sangam  Lai  who  appeared  for  Panna  Lai  did  not 
press  that  the  suit  should  si  and  dismissed,  but  be  urged  half- 
heartedly that  as  Natha  Singh  had  not  as  yet  even  paid  in 
Rs.  297,  the  Court  should  not  allow  his  decree  to  be  executed. 
Natha  Singh  has  complied  with  the  decree  and  there  is 
certainly  no  reason  why  his  suit  should  be  dismissed  while 
Panna  Lai's  interests  have    been    sufficiently    protected    by   the 

(1)21  P.  R  1902  {Saul  Singh  v.  Ghadta). 
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Court  ordering    Natha    Singh    to  pay    Rs.    297    more,  prior  to 
execution. 

Mr.  Gokal  Cliand  in  arguing  Natha  Singli's  appeal  relies 
upon  21  P.  li.  190i  (I),  wherein  61  P.  B.  1890  (2),  was 
dissented  from  and  it  was  held  that  money  deposited  in  a  Court 
to  be  paid  to  a  vendee  under  a  pre-emption  decree  cannot  be 
withdrawn  by  an  attachment  under  a  decree  of  a  third  party, 
and  that  a  Court  is  not  competent  to  pay  it  out  to  any  one  but 
the  person  entitled  to  it  under  the  decree  for  pre-emption.  In 
that  case  the  plaintiif  was  not  ordered  to  pay  over  again  the 
money  which  had  been  withdrawn  under  an  attachment.  The 
whole  of  the  money  was  paid  after  the  decree  had  been  passed 
and  the  ratio  decidendi  was  that  the  plaintiff,  immediately  he 
had  deposited  the  full  amount  in  the  Court,  was  entitled  to  the 
property  deci'eed. 

The  present  case  is  distinguishable  inasmuch  as  the  money 
withdrawn  was  a  part  of  the  deposit  made  under  section  19  of 
the  Punjab  Pre-emption  Act  of  1905.  At  the  time  the  plaintiff 
was  not  entitled  to  possession  of  the  land,  nor  were  the  vendees 
entitled  to  remove  any  part  of  the  money,  and  it  could  not  be 
attached  in  accordance  with  section  10  of  the  Punjab  Pre- 
emption Act  of  1905  which  provides  that  no  sum  deposited  in 
or  paid  into  Court  by  a  pre  emptor  under  the  provisions  of  this 
Act  or  of  the  Code  of  Civil  Procedure  shall,  while  it  is  in  the 
custody  of  the  Court,  be  liable  to  attachment  in  execution  of  a 
decree. 

Tliis  provision  of  the  law  liad  not  been  enacted  at  the 
time  of  the  decision  reported  as  21  P.  jR,  1902,  and,  as  already 
remarked,  tlie  present  case  is  distinguishable,  and  we  think 
that  it  should  be  decided  in  accordance  with  equity.  The 
vendee  is  certainly  in  no  way  to  blame  for  the  money  having 
been  withdrawn  and  we  do  not  think  that  he  should  be  forced 
to  surrender  the  land  till  he  is  paid  the  full  amount  to  which 
he  is  entitled.  The  plaintiff  has  presumably  been  benefitted 
by  Rs,  297  being  paid  to  one  of  his  creditors.  If  no  such  sum 
of  money  was  leally  due,  he  can  seek  redress  by  a  regular  suit. 
In  our  opinion  the  order  of  the  Courts  below  was  a  correct 
one,  and  we  dismiss  both  the  appeals.  Parties  will  bear  their 
own  costs  in  this  Court. 

Appeals  dismissed. 


(1)  21  P.  R.  1902  {SanL  Singh  v.  Gkasita). 

(2)  61  P.  R.  1W90  {Sandka  Khan  v.  Jhandu  Khan). 
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0    No.  28. 

Before  Eon.  Mr.  Justice  Shah  Din, 

RATTAN  MALIK— PETITIONER, 
Versus 
TIRATH  RAM  AND  OTHERS— RESPONDENTS. 

Civil  Revision  No.  1735  of  1913. 

Provincial  Insolvency  Act,  III  of  1907,  section  15  (l)— whether  appli- 
cable to  insolvency  petition  presented  by  a  debtor. 

Held,  that  the  latter  part  of  sub-section  (1)  of  section  15  of  the  Provincial 
Insolvency  Act  refers  only  to  an  insolvency  petition  presented  by  a  creditor 
and  not  to  a  petition  presented  by  the  debtor  himself. 

/.  L.  R.  32  All.  G45  (649)  d), '  7  hidian  Ca.ses  391  (2)  and  7  Indian 
Cases  691  (3),  followed. 

I.  L.  R.  32  All.  547  (549)  (4),  disapproved. 

Petition  for  revision  of  the  order  of  A.  H.  Parker,  Esquire,  Divisional 
Judge,  MtiUan,  dated  the  28th  August  1912. 

Mehr  Chand,  for  petitioner. 

T.  D.  Khanra,  for  respondents. 

The  judgment  of  the  learned  Judge  was  as  follows  :  — 

22n(?  Dec.  1914.  Shau  Din,  J. — This  is  a  petition    under   section   46    (1)   of 

Act,  III  of  1907,  for  revision  of  the  order  of  the  Divisional  Judge, 
Multan,  coufirmiug  the  order  of  the  District  Judge  of  Multan, 
whereby  the  insolvency  petition  presented  by  the  petitioner 
was  dismissed  under  section  15  (1)  of  the  said  Act  on  the 
ground  that  the  petitioner  had  been  guilty  of  bad  faith  in 
having  given  an  undue  preference  to  some  of  his  creditors  over 
others. 

It  is  contended  by  the  petitioner's  pleader  that  sub-section 
(1)  of  section  15  of  the  Provincial  Insolvency  Act  under  which 
the  District  Judge  dismissed  his  client's  petition  is  not  appli- 
cable at  all  to  the  case  like  the  present  where  a  debtor  who 
has  applied  to  be  declared  an  insolvent  has  been  found  to  have 
committed  an  act  of  bad  faith  ;  that  the  concluding  portion  of 
the  said  sub-section  (1)  authorises  the  dismissal  of  a  petition 
made  by  a  creditor  where  the  Court  is  satisfied  by  the  debtor 
that  he  is  able  to  pay  his  debts  or  that  for  any  other  sufficient 
cause   no    order   of   adjudication   ought  to  be  made  against  the 

(1)  (1910)  I.  L.  R.  32  All.  G45  (649)  (Girwardhari  v.  Jai  Narain). 

(2)  (1910)  7  Indian  Cases  394  {Udai  Chand  Maity  v.  Ram  Kumar  Khara). 
{o)  {\QiO)  7  Indian  Cases  691   {Sheikh  Samir-ud-Din  v.  Kadar  Moyee 

Dassi). 
(4)  (1910)  l.L.R,  32  All.  547  (549)  {Nathu  Mai   v.   District  Judge  of 
Benares). 
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debtor  ;  and  that,  therefore,  the  ground  upon  which  the 
petitioner's  insolvency  petition  has  been  dismissed  was  not  a 
valid  and  sufficient  ground  for  the  dismissal  of  the  petition. 

In  support  of  this  contention  the  learned  pleader  has  cited 
I.  L.  R.  32.  All.  G45  (1),  and  two  decisions  of  the  Calcutta  High 
Court,  one  in  the  case  of  Udai  Chand  Matty  v.  Ram  Kumar 
Khara  (2)  and  the  other  in  the  case  of  Sheikh  Samir-ud-Din  v. 
Kadar  Moyee  Dassi  (3),  reported  in  VII  Indian  Cases  at  pages 
394  and  691,  respectively.  In  the  Allahabad  case  Mr.  Justice 
Chamier  says  at  page  649  :  "  Under  section  351  of  that  Code 
"  {i.e.  Code  of  Civil  Procedure,  1882)  the  Court  could  grant  an 
"  insolvency  application  only  on  being  satisfied  that  the  debtor 
"  had  not  transferred  any  part  of  his  property  with  intent  to 
"  defraud  his  creditors  and  had  not  recklessly  contracted  debts 
"  or  given  an  unfair  prefeience  to  any  of  his  creditors  and  had 
"  not  committed  any  other  Act  of  bad  faith  regarding  the 
"  matter  of  the  application.  Under  the  Insolvency  Act,  1907, 
"  these  appear  to  be  grounds  for  refusing  an  absolute  order  of 
''  discharge  (see  section  44),  but  not  grounds  for  refusing  to 
'*  make  an  order  of  adjudication.  The  latter  part  of  sub-section 
"  (1)  of  section  15  of  the  Act  of  1907  reproduces  almost  word  for 
"  word  section  7,  sub-section  (3 J  of  the  English  Bankruptcy  Act 
"  of  1 883,  which  plainly  refers  to  an  insolvency  petition  present- 
"  ed  by  a  creditor. 

"  III  my  opinion  the  latter  part  of  sub-section  (1)  of  section 
"  15  of  the  Indian  Act  has  no  reference  to  an  insolvency  petition 
*'  presented  by  a  debtor.  Authority  for  dismissing  a  debtor's 
"  petition  for  '  any  sufficient  cause  '  must  be  found,  if  at  all, 
"  elsewhere." 

In  the  present  case  the  District  Judge  has  followed  the 
ruling  of  the  Allahabad  High  Court  in  I.  L.  R.  32  All.  547 
(at  page  549)  (4) .  The  learned  Judges  in  the  course  of  their 
judgment  in  that  case  said  :  "  We  wish  to  clearly  express  our 
"  opinion  that  the  learned  Judge  (in  the  Court  below)  was 
"  clearly  wrong  in  granting  the  petition  of  Nathu  Mai  and 
"  declaring  him  insolvent.  Section  1 5  of  Act  III  of  1907  provides, 
"  amongst  other  things,  that  if  the  Court  is  of  opinion  for  any 
"  sufficient  reason  that  an  order  of  adjudication  should  not  be 
"  made,    the    Court  shall    dismiss  the  petition."       Mr.   Justice 

(1)  (1910)  J.  L.  R.  32  All.  645  (649)  (Glrwardhari  v.  Jai  Narain). 

(2)  vl9lO)  7  Indian  Cases  394  {Udai  Chand  Maity  v.  Ram  Kumar  Khara). 

(3)  (1 9 LO)  7 /ndian  Cases    G91    (^Sheikh  Samir-ud-Din  v    Kadar  Moyee 

Dassi). 

(4)  (I9].0i  /.  L.  R.  32  All.  547  (549)    (A'at/m  Mai  v.   District  Judge  of 

Benares). 
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Chamier  ia  the  later  case  cited  -above  does  not  accept  the 
construction  put  upon  section  15  (1)  in  I.  L.  R.  32  All.  547  (1), 
because,  in  his  opinion,  the  latter  part  of  sub-section  (1)  of 
section  15  only  relates  to  an  insolvency  petition  presented  by  a 
creditor  and  has  no  reference  whatever  to  a  petition  presented 
by  a  debtor. 

The  same  view  has  been  taken  by  two  Division  Benches  of 
the  '^alcutta  High  Court  in  the  cases  cited  above.  In  Udai 
Chand  Maity  v.  Ratn  Kumar  Khara  Mr.  Justice  Moolcerjee 
says  :  **  It  is  clear,  therefore,  that  there  was  ample  proof  of 
"  the  right  of  the  appellant  to  present  the  petition. 

"  The  question  now  arises  whether  there  was  any  valid 
'*  giound  for  the  dismissal  of  this  application.  The  learned 
"  Judge  has  proceeded  on  the  ground  that  the  conduct  of  the 
"  petitioner  has  not  been  satisfactory  and  that  he  has  made  a 
"  false  statement  in  his  application,  inasmuch  as  he  mentions  the 
"  name  of  a  certain  person  as  creditor  in  whose  favour  he  had 
"  created  a  fictitious  debt. 

"  It  is  obvious,  however,  from  sub-section  (1)  of  section  15 
"  that  those  are  not  circumstances  which  can  be  taken  into 
"  account  by  the  Court  at  this  stage  to  determine  whether  the 
"  application  should  be  granted  or  refused. 

"  Reliance  has  been  placed  by  the  learned  Vakil  for  the 
"  respondent  upon  the  concluding  words  of  sub-section  (1)  of 
"  section  15  which  lay  down  the  rule  that  where  the  Court  is 
"  satisfied  by  the  debtor  that  he  is  able  to  pay  his  debts  or  that 
"  for  any  other  sufiicient  cause  no  order  ought  to  be  made,  the 
"  Court  shall  dismiss  the  petition.  Bat  it  is  clear  that  this 
"  portion  of  sub-section  (1)  of  section  15  refers  only  to  cases  in 
''  which  the  application  has  been  made  by  the  creditor  and  is 
*'  opposed  by  the  debtor.  In  such  a  contingency  if  the  debtor 
"  can  satisfy  the  Court  that  he  is  able  to  pay  his  debts  or  that  for 
*'  any  other  sufficient  cause,  (such  as  those  mentioned  in  Ex  parts 
"  Dixon  (2)  and  Ex-parte  Oram)  (3)  no  order  ought  to  be  made, 
*'  it  is  the  duty  of  the  Court  to  dismiss  the  application." 

In  the  case  of  Sheikh  Samir-ud-Din  v.  Radar  Moyee  Dassi 
the  same  learned  Judge  observes  as  follows  : — 

"  In  the  case  before  us,  the  learned  District  Judge  has 
"  dismissed  the  application  on  a  ground  which  is  not  included  in 

(1)  (1910J  I.  L.  R.  32  All.  547   (549)  (Nathu  Mai  v.  District   Judge  of 

(2)  (1884)  UQ.  B.  D.  118  (Ex-parte  Dixon). 

(3)  (1885)  15  g.  B.  D.  399  (Ex-parto  Oram). 
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"  any  of  those  mentioned  under  section  15,  sub-section  (1).  He 
"  lias  pi'oceeded  on  the  ground  that  as  the  debtor  has,  in  his 
"  opinion,  committed  an  act  of  bad  faith,  he  is  not  entitled  to  an 
"  order  of  adjudication. 

"  This  is  clearly  erroneous.  The  question  of  bad  faith  or 
"  improper  dealing  with  the  property  of  an  insolvent  arises  for 
*'  consideration  at  a  much  later  stage  of  the  proceedings.  If  the 
"  debtor,  after  the  order  of  adjudication  applies  for  an  order  of 
"  discharge,  it  becomes  obligatory  upon  the  Court,  under  section 
"  44  of  the  Provincial  Insolvency  Act,  to  investigate  whether  or 
"  not  he  has  been  guilty  of  acts  of  bad  faith.  Sub-section  (3)  of 
"  section  44  provides  that  the  Court  shall  refuse  to  grant  an 
"  absolute  order  of  discharge  on  proof  of  various  facts  which 
"  may  be  described  compendiously  as  acts  of  fraud  and  bad 
"faith." 

My  own  view  coincides  exactly  with  the  opinions  expressed 
by  the  learned  Judges  of  the  Allahabad  and  Calcutta  High 
Courts  in  the  cases  just  cited  ;  and,  following  the  decisions  in 
those  cases,  I  hold  that  the  District  Judge  acted  with  material 
irregularity  in  the  exercise  of  his  jurisdiction  in  dismissiug  the 
petitioner's  insolvency  petition  upon  the  ground  mentioned  in 
his  order. 

I  accordingly  accept  this  revision  and,  setting  aside  the 
orders  of  the  Divisional  Judge  and  the  District  Judge,  send  the 
case  back  for  disposal  according  to  law,  I  make  no  order  as 
to  costs. 

Revision  accepted. 


No.  29. 


Before  Hon,  Mr.  Justice  Rattigan  and  Bon.  Mr. 
Justice  Scott-Smith, 

SUKH  DIAL  AND  ANOTHER -(Defendants)— 
APPELLANTS, 

Versus 

MANI  RAM  AND  OTHERS— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No,  1487  of  1912. 

Indian  Stamp  Act,  1879,  section  3  {ll)~  award— instrument  of  partition 
— admission  of  secondary  eoidence  to  prove  partition  —Indian  Evidence  Act, 
1872,  section  dl~repayment  of  part  of  the  mortgage  money— form  of  decree 
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in  case  by  vmrtgngre  for  recovery  of  mortgage  money— Civil  Procedure  Code, 
1908,  order  34,  rules  4,  5  and  6. 

A  Hindu  and  his  son  who  were  members  of  a  joint  Hindu  family  had 
the  ancestral  property  partitioned  by  arbitrators  and  the  latter  efiected  a 
partition  by  an  award,  dated  30th  August  1890.  This  award  was  signed  by 
the  parties  and  duly  registered.  As  the  original  award  was  lost,  a  copy  of  it 
obtained  from  the  Registry  office  was  produced  in  evidence  to  prove  the 
partition,  the  award  bore  a  stamp  of  Rs.  5  as  an  award  and  was  not  stamped 
as  an  instrument  of  partition. 

Eeld,  that  under  the  old  Stamp  Act,  I  of  1879,  section  3  (11)  (unlike 
section  2  (15)  of  the  new  Act,  II  of  1899)  an  award  does  not  fall  within  the 
delinition  of  an  "  instrument  of  partition  "  and  the  mere  fact  that  the  parties 
signed  it  does  not  convert  it  into  a  deed  of  partition  ;  the  real  question  is, 
whether  the  document  is  a  true  award  or  merely  a  deed  of  partition  by  the 
parties  themselves,  disguised  in  the  form  of  an  award  in  order  to  escape 
payment  of  stamp  duty. 

P.  L.  R.  1900,  p.  459  (1)  and  /.  L.  R.  9  Bom.  50  (2),  disapproved. 

211  P.  W.  R.  1913  (,3)  and  134  P.  L.  R.  1914(4),  referred  to,  also 
/.  L.  R.  23  Mad.  49  (P.  C.)  (5). 

Held  also,  that  rotwithstanding  section  91  of  the  Evidence  Act  the 
parties  could  prove  aliende  that  a  partition  took  place,  though  no  secondary 
evidence  could  be  received  of  the  details  of  such  partition  and  that  if  even  a 
partial  partition  had  been  thus  proved,  the  onus  probandi  was  shifted  and  it 
was  then  for  the  other  side  to  prove  that  the  property  in  suit  still  remained 
joint  ancestral  property. 

7  Bom.  U.  C.  R.  153  (177)  (6),  143  P.  R.  1882  (7),  140  P.  R.  1892  (8)  and 
97  P.  R.  1910  (p.  318)  (yj,  referred  to. 

Held  also,  that  where  a  mortgagor  repaid  to  the  mortgagee  a  portion  of 
the  mortgage  money  immediately  after  the  parties  had  left  the  Registration 
office  and  took  a  pro-note  for  the  amount,  it  could  not  be  held  that  the 
mortgagee  did  not  give  consideration  pro-tanto  for  the  mortgage,  although 
the  mortgagor  had  kept  the  pro-note  and  made  no  use  of  it. 

Held  further,  that  a  decree  in  a  suit  by  a  mortgagee  for  recovery  of  the 
mortgage  money  against  the  representatives  of  the  deceased  mortgagor 
should  be  drawn  up  in  accordance  with  the  provisions  of  rules  4,  5  and  6  of 
order  34  of  the  Code  of  Civil  Procedure. 

Second  appeal  from  the  decree  of  Major  A.  A.  Irvine,  Divisional 
Judge,  Lahore  Division,  dated  the  27th  June  1912. 

Broadway  and  Sheo  Nai'ain,  for  appellants. 
Kirkpatrick  and  Ganga  Ram,  for  respondents. 

(1)  P.  L.  R.  1900,  p.  459  {Rattan  Chand  v.  Ghasita  Mai). 

(2)  (1884)  1.  L.  R.  9  Bom.  50  (Amarsi  v.  Dayal). 

(3j  211  P.  W.  R.  1913  {Jesa  Lai  v.  Mussammat  Ganga  Devi). 

(4)  134  P.  L.  R.  1914  {Wazir  Ali  v.  Mahbub  Ali). 

(5j  (1899)  /.  L.  R.  23  Mad.  49   (P.  C.)   {Sri    Vcnkata  Sveta  v.   Inuganti 

China). 
(C)  (1870)  7  Bom.  11.  C.  R.  153  (177)  {Narayan  Babaji  v.  Nana  Manohar). 

(7)  143  P.  R.  1882  {Amichand  v.  Ghasita  Mai). 

(8)  140  P.  R.  1892  (Suin  Das  v.  Mussammat  Sahib  Devi). 

(9)  97  P.  R.  1910  (p.  318)  {Mtissammat  Nehal  Devi  v.  Kishore  Chand). 
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The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — This  appeal  is  closely  connected  with  Civil  22nd  Dec.  1914. 
Appeal  No.  1488  of  1912  and  this  judgment  will  dispose  of 
both.  Plaintiffs  as  moitgagees  brought  two  suits  against  the 
representatives  of  the  mortgagor.  In  the  first  suit  they  rely 
upon  a  mortgage  of  a  house  effected  in  their  favour  on  the  18th 
December  1905  by  Shib  Dial  (father  of  defendant  No.  ]  and 
grandfather  of  defendant  No.  2)  and  their  prayer  is  that  the 
said  house  may  be  sold  and  out  of  the  sale-proceeds  the  sums 
of  Es.  4,000,  principal  and  Rs.  757,  interest,  be  awarded  to 
them.j  In  the  second  suit  the  plaintiffs  base  their  claim  upon 
a  further  charge  effected  upon  the  said  house  on  the  23rd 
December  1908  and  in  this  suit  they  claim  to  recover  Rs.  1,000, 
principal  and  Rs.  189-4-0,  interest,  by  sale  of  the  said  property. 

The  Additional  District  Judge  in  both  suits  held  that  the 
property  was  ancestral  and  that  in  the  first  suit  only  the  sum 
of  Rs.  2,600  and  in  the  second  suit  only  the  sura  of  Rs.  500 
were  binding  charges  upon  the  property  in  suit.  He  accord- 
ingly gave  judgment  in  plaintiff's  favour  :  (1)  in  the  first  suit  for 
Rs.  2,600  with  interest  after  the  i3rd  December  1908,  (plaintiffs 
having  received  interest  up  to  that  date  in  the  second  mort- 
gage) ;  and  (2)  in  the  second  suit,  for  Rs.  500,  with  interest. 
The  decrees  of  the  first  Court  provided  that  the  mortgaged 
property  should  be  sold  and  plaintiffs  be  paid  from  the  sale- 
proceeds  ;  the  decree  in  the  second  suit  further  providing  that  if 
there  was  any  deficiency  in  the  making  good  plaintiffs' 
claim,  the  other  property  of  Shib  Dial  was  to  be  held  liable 
therefor. 

Plaintiffs  appealed  in  both  cases  to  the  Divisional  Judge, 
and  their  appeals  were  accepted,  "  a  decree  being  passed  in 
"  each  suit  as  prayed  for  in  each  plaint,  by  sale  of  the  mortgaged 
"  property."  The  learned  Judge  based  his  conclusions  upon 
his  findings  that  there  had  been  a  partition  of  the  joint 
ancestral  property  in  1890  between  the  mortgagor  and  his  son, 
defendant  No.  1  ;  that  thereafter  the  property  which  fell  to 
the  mortgagor's  share  became  his  acquired  property,  and  that 
the  mortgagor  was  entitled  to  deal  with  it  as  he  pleased.  At 
the  same  time,  he  expressed  the  opinion  that,  if  the  property 
had  not  been  the  acquired  propeity  of  the  mortgagor  there 
was  "  no  very  good  proof  that  the  sums  of  Rs.  1,400  and 
"  Rs.  500  "  (which  had  been  disallowed  by  the  Court  of  first 
instance)  "  were  required  for  family  necessities,"  and  as  such 
binding  upon  the  property  in  the  hands  of  defendants. 
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Defendants  have  appealed  to  this  Court  from  the  decrees 
of  the  Divisional  Judge  and  pray  that  the  decrees  passed  by 
the  Additional  District  Judge  may  be  restored. 

Mr.  Sheo  Narain,    on  appellants'  behalf,   gives  up  ground  2 
in  appeal  No.  1487  of  1912   and  ground  3  in   appeal  No.  14S8  of 
1912,  and  contends  (1)  that   there  is  no   legal   proof   that    the 
pi^operty  of  the  family,  which  was  admittedly   once  joint  in  the 
strict  sense  of  Hindu  Law,  was  ever    partitioned    between    Shib 
Dial    and  his   son,  Sukh    Dial,  or  that  the  house  in  suit  fell  to 
the  share  of  the  former  ;  (2)  that  the  Additional  District  Judge's 
decree  did  not  award  future  interest  and  that  as    plaintiffs    did 
not   specifically   appeal   from  that  part  of  his  decree,  it  was  not 
competent   to   the    Divisional   Judge    to    gi^ant    future  interest 
after   date    of   decree   as    prayed    for    in    the  plaint  ;  that  the 
lower   Appellate    Court    should    not    have    made   the    decretal 
amount  a  charge  upon  property   other   than   that    mortgaged  ; 
and  that  the  Divisional  Judge  has  not  considered  the  finding  of 
the  Court   of   first   instance   that  the  sum  of    Rs.  150   was  not 
actually   leccived   by    the   mortgagor   in   respect  of  the  second 
mortgage  charge. 

As  regards  the  first  contention,  plaintiffs'  allegations  are 
that  in  August  1890,  Shib  Dial  and  his  son  Sukh  Dial 
(defendant  No  1),  who  originally  were  members  of  a  joint 
Hindu  famil}'^,  had  the  ancestral  property  partitioned  by 
arbitrators  and  that  the  latter,  after  due  inquiry,  effected  a 
partition  by  an  award,  dated  the  30th  August  1890.  This 
award  was  signed  by  the  parties  and  duly  regii>tered.  The 
original  is  not  forthcoming  and  defendant  No.  1  haa  stated  in 
Court  that  it  is  not  in  his  possession. 

Presumably,  therefoi-e,  it  is  lost,  as  we  cannot  assume  that 
Shib  Dial  made  it  over  to  plaintiffs  when  he  effected  the 
mortgage  in  their  favour.  It  was  a  document  which  related  not 
merely  to  the  house  in  suit,  but  to  various  other  properties 
which  are  said  to  have  fallen  to  the  share  of  Shib  Dial  and 
there  is  no  reason  to  suppose  that  the  latter  parted  with  it.  On 
the  other  hand,  it  is  obvious  that  plaintiffs,  if  they  had  had  the 
original  in  their  possession,  would  have  preferred  to  produce  it* 
rather  than  the  copy  which  they  have  obtained  from  the 
Registry  Office.  Other  objections  apart,  therefore,  there  is  no 
ground  for  refusing  to  accept  the  copy  as  admissible  secondary 
evidence. 

Mr.  Sheo   Narain's   main   argument,  however,  is  that    the 
award  is  inadmissible  in  evidence,  as  it  was  stamped   merely  as 
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an  award  and  not  (as  it  should  have  been)  as  a  deed  of  partition. 
As  the  original  is  not  forthcoming',  the  learned  Advocate  argues, 
it  is  not  open  to  plaintiffs  to  tender  the  copy  and  ask  for  its 
reception  in  evidence  upon  payment  of  the  penalty  due  under 
the  Stamp  Act  when  an  original  instrument  is  under-stamped, 
(see  /.  L.  B.  23  Mad.  49  P.  C.)  (1). 

The  Courts  below  are  agreed  in  holding  that  the  copy 
tendered  by  plaintiffs  is  inadmissible  in  evidence,  but  we  are 
not  satisfied  that  their  conclusions  are  correct.  No  doubt, 
under  section  2  (15)  of  the  present  Stamp  Act,  a  deed  of 
partition  includes  "  an  award  by  an  arbitrator  directing  a 
partition,"  but  in  1890  when  the  present  award  was  made,  the 
definition  of  "  instrument  of  partition  "  in  Act,  T  of  1879,  was 
not  so  wide  and  made  no  mention  of  such  an  award. 

The  very  fact  that  the  definition  had  to  be  expressly 
extended  in  order  to  include  such  awards  suggests  that  under 
the  former  Act  an  award  of  arbitrators  directing  a  partition 
was  not  included  in  that  definition,  and  it  is  a  well-known 
canon  of  construction  that  fiscal  enactments  which  impose 
burdens  upon  the  subject  are  to  be  construed  strictly.  If, 
therefore,  the  award  in  the  present  case  was  really  such,  ard 
if  we  are  satisfied  that  it  was  not  put  in  the  form  of  an  award 
merely  for  the  purpose  of  evading  stamp  duty,  there  is  nothing 
in  the  definition  of  "  instrument  of  partition  "  in  Act  I  of  1879, 
to  preclude  us  from  receiving  it  as  evidence  simply  because  it 
bore  a  stamp  of  Rs.  5  instead  of  an  ad  valorem  stamp. 

Mr  Sheo  Narain  contends  that  the  very  fact  that  the 
parties  signed  the  award  constitutes  it  a  deed  of  partition  and 
in  support  of  his  argument,  refers  to  a  Single  Bench  ruling  of 
this  Court  (Punjab  Laiv  Eeporter,  1900,  page  459)  (2)  and 
I.  L.  B.  9  Bom.  50  (3).  We  cannot  accept  this  very  general 
proposition. 

In  our  opinion,  every  case  must  be  decided  upon  its  own 
facts  and  the  real  question  is,  whether  the  document  in  question 
is  a  true  award  of  arbitrators,  or  merely  a  deed  of  partition  by 
the  parties  themselves  disguised  in  the  form  of  an  award  in 
order  to  escape  payment  of  stamp-duty,  (see  211  P.  W-  B. 
1913  (4) ;  No.  134  P.  L.  B.  191i  (5)  ).  In  the  case  before  us 
there  appears  to  be  no  reason  to  suspect  the  ostensible  character 


(1)  (1889)  /.  L.  R.  23  Mad.  49  (P.  C.)   {Sri   Venkata  Sveta  v.  Inuganti 

China). 

(2)  P.  L.  R  1900  p.  459  (Rattan  Chand  v.  Ghasita  Mai). 

(3)  (1884)  /.  L.  R.  9  Bom.  50  (Ainarsi  v.  Dayal). 

(4)  211  P.  W.  R.  1913  (Jesa  Lai  v.  Mussammat  Ganga  Devi). 

(5)  134  P,  L.  R.  1914  {Wazir  AH  v.  Mahbub  Ali), 
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of  the  document,  and  it  would  be  a  very  natural  proceeding  on 
the  part  of  the  parties  concerned  to  sign  the  arbitrator's  award 
in  token  of  their  acceptance  of  it.  But  while  we  can  find  no 
good  ground  for  rejecting  the  award  (and  in  its  absence  the 
copy  of  it  tendered  by  plaintiffs),  we  do  not  consider  it  essential 
for  the  purposes  of  the  case  before  us, 

Under  section  91  of  the  Indian  Evidence  Act,  the  only 
evidence  that  can  be  tendered  of  the  terms  of  that  docament 
would  be  the  document  itself,  but  there  is  nothing  in  that 
section  to  prevent  plaintiffs  from  proving  aliende  that  a  parti- 
tion took  place  between  Shib  Dial  and  defendant  No.  1  though, 
of  coruse,  plaintiffs  would  not  be  entitled  to  give  secondary 
evidence  of  the  details  of  such  partition.  Here  plaintiffs  have 
adduced  evidence  to  shew  that  a  partition  of  ancestral  property 
must  have  taken^place  prior  to  the  mortgage  effected  by  Shib 
Dial  in  1915  and,  in  our  opinion,  this  evidence  was  admissible 
and  not  excluded  by  the  provisions  of  section  91  of  the  Evidence 
Act. 

The  further  question  remains,  whether  the  house  in  suit 
remained  ancestral  property  or  fell  to  the  share  of  Shib  Dial 
when  the  partition  (if  any)  took  place.  Admittedly  the  family 
and  the  whole  of  its  property  were  originally  joint,  but  after  1890 
we  find  Shib  Dial  dealing  with  various  properties  as  if  he  were 
their  sole  owner,  (see  the  sale-deeds  of  Uth  June  1894,  18th 
December  1905,  and  10th  January  1903).  No  doubt  the  fact 
that  in  these  sale-deeds  Shib  Dial  gave  himself  out  as  the 
exclusive  owner  of  the  properties  sold  would  not  amount  to 
proof  of  his  right  to  do  so  as  against  defendant  No.  1,  but  when 
we  find  him  actually  selling  certain  propei'ty  to  defendant  No.  1, 
(see  the  sale-deed  of  1st  July  1905),  the  inference  is  obvious 
and  conclusive  that  some  sort  of  partition  of  the  property  must 
previously  have  taken  place,  as  otherwise  it  would  not  have 
been  possible  for  him  to  sell  it  to  his  co-parcener  as  if  it 
belonged  to  him  exclusively. 

"We  hold,  then,  that  evidence  to  prove  that  some  sort  of 
partition  actually  took  place  between  the  father  and  son  is 
admissible,  and  that  the  evidence  in  support  of  this  allegation 
does,  in  fact,  prove  at  least  a  partial  partition  of  the  ancestral 
property. 

Upon  these  findings,  we  must  hold  that  the  onus  frohandi 
was  shifted  and  that  it  was  for  defendants  to  prove  that  the 
house  in  suit  still  remained  joint  ancestral  property,  despite 
such  partition  and  the  fact  that  Shib  Dial  disposed   of  it  as  if 
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it  belonged  to  tirn  exclusively,  (see  7  Bom.  H.  C.  Reports,  at 
page  177  (1)  ;  143  P.  B-  1882  (2)  ;  UO  P.B.  1892  (3)  ;  97  P.  P. 
1910  (page  318)  (4).  Defendants  have  entirely  failed  to 
adduce  such  proof  and  we  accordingly  hold  that  the  house  was 
the  acquired  property  of  Shib  Dial  and  could  be  alienated  by 
him  at  his  pleasure. 

The  only  further  point  in  this  connection  is,  whether  the 
mortgagor  received  full  consideration.  As  regards  the  first 
mortgage,  both  Courts  are  agreed  that  Shib  Dial  received  the 
full  amount  of  Rs.  4,000  and  nothing  further  need  be  said  as  to 
it.  As  regards  the  second  mortgage,  the  Additional  District 
Judge  finds  that  tlie  sum  of  Rs.  150  was  not  really  paid  to  the 
mortgagor  as  that  amount  was  taken  back  by  the  mortgagee 
after  the  deed  had  been  registered, 

The  Divisional  Judge  has  omitted  any  reference  to  this 
matter  in  his  judgment  and  we  must,  therefore,  give  a  decision 
up"'n  it.  It  is  true  that  the  sum  in  question  was  repaid  to  the 
mortgagee  immediately  after  the  parties  had  loft  the  registra- 
tion office,  but  we  find  that  the  mortgagee  gave  the  mortgagor 
a  pro-note,  payable  on  demand,  for  the  amount.  The  mortgagor 
apparently  kept  the  pro-note  and  made  no  use  of  it,  but  we 
canuot  ou  that  account  hold  that  the  mortgagee  (who  was 
liable  upon  the  note  at  any  moment  within  the  period  of 
limitation)  did  not  give  consideration  p7-o  tanfo  for  the 
mortgage. 

There  remains  the  question  of  future  interest.  It  is  urged 
that  the  Additional  District  Judge  did  not  award  interest  after 
decree  to  the  plaintiffs  and  that  as  plaintiffs  did  not  in  their 
grounds  of  appeal  expressly  take  objection  to  that  part  of  the 
first  Court's  decree,  the  Divisional  Judge  was  not  competent 
to  grant  them  sucb  interest. 

We  find  some  difficulty  in  understanding  the  decree  of  the 
Additional   District   Judge    upon   this   point    and  are  not  at  all  • 

sure  that  he  did  not  intend  to  award  interest  after  decree. 
But  whether  he  did  or  did  not,  it  is  clear  from  the  claim  as 
made  by  plaintiffs  in  their  memorandum  of  appeal  to  the 
Divisional  Judge  that  what  they  prayed  for  from  him  was  a 
decree  in  the  terms  of  their  plaint.  It  is  wrong,  therefore,  to 
say  that  the  learned  Judge  gave  them  more  than  they  asked 
for. 


(1)  (1870j  7  Bom.  H.  C.  R.  153  (177j  (Narayan  Babaji  v.  Nana  Manohar). 

(2)  143  P.  R.  1882  (Amichand  v.  Ghasita  Mai). 

(3)  140  P.  R.  1S92  {Sain  Das  v.  Mussammat  Sahib  Devi). 

(4;  97  P.  g.  1910  (p.  318)  {Mussammat  Nehal  Devi  v.  Kishore  Chand), 
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So  far,  then,  as  the  merits  are  concerned,  these  appeals 
must  fail.  We  note,  however,  that  the  Courts  below  have 
overlooked  the  provisions  of  order  XXX IV,  rules  4,  5  and  6, 
Civil  Procedure  Code,  and  we  must,  therefore,  so  far  accept  the 
appeals  as  to  vary  the  decrees  by  directing  as  follows  : — 

(a)  that  the  amounts  due  to  the  plaintiffs  are  (1)  Rs.  4,757 
and  (2)  Rs.  1,189-4-0,  together  with  interest  thereon  at  the 
rate  specified  in  the  plaints  in  the  two  suits  and  the  costs 
incurred  in  both  suits  bj  them  up  to  date  ;  and 

(h)  that  if  the  defendants  fail  to  pay  into  Court  within  six 
mouths  of  this  date  the  said  sums  with  interest  thereon  and 
costs  as  above  specified,  fcbe  mortgaged  property  shall  be  sold 
and  the  proceeds  of  the  sale  (after  defraying  the  expenses  of 
the  sale)  shall  be  paid  iato  Court  aud  applied  in  payment  of 
what  is  declared  due  to  the  plaintiffs  as  aforesaid,  and  that  the 
balance  (if  any)  shall  be  paid  to  defendants  ; 

(c)  that  if  the  net  proceeds  of  any  such  sale  are  found  to 
be  insufficient  to  pay  the  amount  due  to  the  plaintiffs,  tlic 
balance  shall  be  recoverable  from  any  other  property  of  the 
late  Shib  Dial  which  may  be  in  the  possession  of  the  defendants 
or  either  of  them,  or  if  any  such  other  property  shall  have 
been  alienated  by  them,  from  the  proceeds  of  such  alienation 
that   may   have   come  into   tbeir     or   his   hands   respectively. 

Defendants  will  pay  plaintiffs'  costs  in  both  suits  and  in  all 
Comets. 

Afpeal  accepted  in  part. 


No.  30. 

Before  lion.   Mr.  Justice  Eattigan  and  Hon.  Mr,  Justice 

Shadi  Lai. 

MEUGENS  AND  OTHERS— PETITIONERS, 

Verstis 
SUTLEJ  FLOUR  MILLS,  FEROZEPORE— 
RESPONDENT. 

Civil  Reference  No.  55  of  1914. 

runjab  Courts  Act,  III  of  1914,  sections  18,  38~repealing  the  Courts  Act, 
XVIII  0/1884 — reconstitution  of  Ciril  Courts— effect  of — on  appeals  pending 
in  the  Divisional  Court  under  section  169  of  the  Indian  Companies  Act, 
1882,  when  the  new  Act  came  into  force— Punjab  General  Clauses  Act,  I  of 
1898,  section  4. 

Held,  that  the  Court  of  a  District  Judge  appointed  under  the  Punjab 
Courts  Act,  III  of  1914,  is  not  a  successor  of  the  former  Court  of  the  Divisional 
Judge  but  is  a  ucw  creation  aud  its  jurisdiction  is  in  some  respects  similar  to, 
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in  others  more  extensive  and  in  others  again  more  restricted  than,  the 
jurisdiction  of  the  latter. 

Held  also,  that  Acts  of  the  legislature  which  regulate  procedure,  though 
in  general  retrospective  in  their  eilect,  must  not  be  interpreted  so  as  1o  affect 
prejudicially  the  vested  rights  of  the  parties  to  a  suit  and  that  a  right  of 
appeal  which  has  accnied  is  such  vested  right. 

/.  L.  R.  27  Mad.  538  (I)  and  122  P.  R.  1912  (F.  B.)  (2),  referred  to. 

Held  also,  that  the  words  "  legal  proceedings  "  in  section  1  {r)  of  the 
Punjab  General  Clauses  Act  include  pending  appeals. 

/.  L.  R.  16  Ceil.  267  (F.  B.)  (3),  /.  L.R.  13  Cal.  86  (4),  /.  L.  R.  15  Cal. 
107  (5),  I.  L.  R.  1  All.  668  {F.  B.)  (6',  and  I.  L.  R.  3  Oal.  662  [F.  B.)  (7), 
referred  to. 

Held  coHsequenthj,  that  appeals  under  section  169  of  the  Companies  Act 
pending  in  the  Divisional  Court  when  the  new  Punjab  Courts  Act  came  into 
force,  must  be  continued  as  if  the  latter  repealing  Act  had  not   been  passed. 

But  held  also,  that  the  tribunal  competent  to  dispose  of  such  legal 
proceedings  is  the  tribimal  which  would  have  been  competent  to  dispose  of 
them  if  the  appeals  had  been  instituted  after  the  new  Punjab  Courts  Act  had 
come  into  force,  i.e.,  the  Chief  Court,  vide  section  38  of  that  Act 

Case  referred  by    Major  A.  A.  Irvine,  District   Judge,  Lahore,  with 
his  No.  1369,  dated  the  9th  December  1914. 

Herbert  and  Madan  Gopal,  for  petitioner.s, 
Darga  Das  and  Mukerjee,  for  respondent. 

The  order  of  the  Court  was  delivered  by — 

Rattigan,  J. — Under  section  113  of  the  Civil  Procedure  Sth  Jdny.  1915. 
Code  the  District  Judge  of  Lahore  has  stated  the  following  case 
for  the  opinion  of  this  Court.  Ou  the  18th  of  July  1914  the 
then  "  District  Judge  "of  Lahore  passed  certain  orders  in 
liquidation  proceedings  connected  with  the  winding  up  of  the 
"  People's  Bank,  Limited  "  and  the  "  Amritsar  Bank,  Limited," 
and  fi'om  these  orders  the  official  liquidators  filed  appeals  under 
section  169  of  the  Indian  Companies  Act,  1882,  on  the  29th  July 
1914,  in  the  Court  of  the  Divisional  Judge  of  Lahore. 

On  the  1st  of  August  1914,  while  the  said  appeals  were 
still  pending,  the  Punjab  Courts  Act  (Punjab  Act  III  of  1914) 
came  into  force,  and  under  the  provisions  of  section  18  of  that 
Act,  the  Courts  in  the  Punjab  now  consist  of  :— 

(a)  the  Chief  Court  ; 

(b)  the    Court   of    Small    Causes    established    under    the 

rtrovisions  of  Act  IX  of  1887  ; 


(1)  (1903)  /.  L.  R.  27  Mad.  53S  (Vedavalli  Narasiah  v.  Mangavima), 

(9.  i2'>  P  R  1912  (F.  B.)  {Deoki  Nandan  v.  Harnam  Das). 

(3j  (1889)  I.   L.  R.  16  Cal.  2^7  {F.  B.)  {Deb  Narain  DuU  v.  Sarendra 

Krishna). 
(I)  (1886)  I.  L.  R.  13  Cnl.  86  {Hurrosiuidari  D.ibi  v.  Bhnjohan  Das), 
(0)  (1887)  I.  L.  R.  15  Cal.  107  {Satgliuri  v.  Mujidan). 

(6)  (1878)  I  L.R.I  All.  66e  (F.  B.)  (Tliakur  Prasad  v.  Ahsan  Ah). 

(7)  (1878)  I  L.R.  5  Cal.  662  {F.  B.)  {Runjit  Singh  v.  Meherban  Koer), 
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(c)  the  Court  of  the  District  Judge  ; 
{d)  the  Court  of  the  Additional  Judge  ; 

(e)  the  Court  of  the  Subordinate  Judge  ;  and 

(f)  the  Court  of  the  Munsif. 

The  result  of  this  legislation  is  that  the  Court  of  the 
Divisional  Judge,  which  was  established  under  Act  XVIII  of 
1884  and  to  which  appeals  in  cases  under  the  Indian  Companies 
Act,  1862,  in  which  the  amount  involved  did  not  exceed 
Rs.  5,r00  had  been  held  by  this  Court  to  lie  (see  No.  34  P.  R. 
]91o)  (1),  has  ceased  to  exist. 

The  new  Act  provides  (section  38)  that  appeals  from  a 
decree  of  a  District  Judge  or  Additional  Judge  exercisiug 
original  jurisdiction  shall  lie  to  the  Chief  Court,  and  the 
question  before  us  is  whether  the  present  District  Judge  of 
Lahore  is  competent  to  hear  and  determine  an  appeal  which  was 
preferred  to  the  former  Divisional  Judge  from  orders  passed  by 
the  then  District  Judge  under  the  Indian  Companies  Act,  1882. 

The  question  is  one  of  importance  and  of  no  little  difficulty 
and  though  directly  relating  to  an  appeal  under  section  169  of 
Act  VI  of  1882,  indirectly  affects  the  general  jui-isdiction  of  the 
District  Judge  as  regards  all  appeals  pending  in  the  Couit  of 
the  Divisional  Judge  at  the  time  when  the  new  Act  came  into 
force.  We  have,  tlierefore,  taken  time  to  consider  the  question 
carefully  before  giving  our  answer  to  the  present  reference, 
especially  as  the  matter  is  res  integra  and  covered  by  no 
authority  directly  in  point.  As  a  result,  the  conclusions  at 
which  we  have  anived  are  as  follows,  viz.  : 

(i)  that  it  was  the  intention  of  the  legislatuie  to  substitute, 
for  all  general  purposes,  the  present  Court  of  the 
District  Judge  for  the  former  Court  of  the  Divi- 
sional Judge  as  a  Court  of  appeal  from  deci-ees  or 
orders  of  Subordinate  Judges  and  Munsif s  ;  but 

(ii)  that  the  Coui-t  of  the  present  District  Judge  is 
essentially  a  new  Court  and  not  merely  the  successor 
or  transferree  of  the  business  of  the  Couii  of  the 
former  Divisional  Judge,  within  the  meaning  of 
section  loO  of  the  Civil  Procedure  Code. 

That    tliese    pre  j>osit ions  are  correct   is,  we  think,  apparent 
fi'om  a  comparison  of  the  provisions  of  section  39  of  Act  XVIII 


(1)  84  P.R.  1U13  [Basheshar  Nath  v.Kanhaya  Lai). 
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of  1881  with  those  of  section  39  of  the  present  A-^t,  and,  broadly 
speaking,  we  may  say  that  the  appellate  jurisdiction  of  the  two 
Courts  is  the  same. 

But,  apart  from  questions  of  local  limits  of  jurisdiction, 
there  are  essential  points  of  difference  between  their  i^espective 
jurisdictions.  Under  section  22  of  Act  XYIII  of  1884  the 
Divisional  and  District  Courts  both  had  original  jurisdiction  in 
civil  suits,  but  under  section  23  the  District  Judge's  Court  was 
to  be  deemed  the  principal  Civil  Court  of  original  jurisdiction. 
Section  24  of  the  present  Act  constitutes  the  District  Judge's 
Court  the  principal  Civil  Court  of  original  jurisdiction.  It  is 
thus  p-o  tanto  a  Court  essentially  distinct  from  the  Court  of  the 
former  Divisional  Judge. 

Again,  appeals  from  decrees  or  orders  of  a  District  Judge 
in  original  suit.';  where  the  value  did  not  exceed  Rs.  5,000  l:iy, 
under  Act  XVIII  of  1884,  to  the  Court  of  the  Divisional  Jud^e. 
Under  section  38  of  the  present  Act,  appeals  from  all  decrees 
or  orders  of  a  District  Judge  lie  to  the  Chief  Court.  And, 
finally,  the  Divisional  Judge  had  no  jurisdiction  under  Act 
XVIII  of  1884  to  hear  appeals  from  decrees  of  Munsifs  in 
small  causes  the  value  of  which  did  not  exceed  Rs.  500,  or  in 
unclassed  suits  the  value  of  which,  did  not  exceed  Rs.  100,  and 
such  appeals,  when  allowed  by  law,  lay  to  the  District  Judge. 
Under  the  present  Act  all  such  appeals,  when  allowed  by  law, 
lie  to  the  District  Judge- 
Having  regard,  then,  to  these  very  essential  differences,  we 
cannot  say  that  the  present  District  Judge  is  the  successor  of 
the  former  Divisional  Judge  or  that  the  new  Act  has  merely 
effected  a  change  in  nomenclature.  The  present  District  Judo^e's 
Court  is,  in  fact,  a  new  creation  and  its  jurisdiction  is  in  some 
respects,  similar  to,  in  others  more  extensive  and  in  others 
again  more  restricted  than,  the  jurisdiction  of  the  former  Court 
of  the  Divisional  Judge. 

Keeping  this  fact  in  mind,  we  have  now  to  decide 
whether  it  is  competent  to  a  District  Judge  to  hear  and 
determine  appeals  which  were  preferred  to  the  Divisional  Judo-e 
at  a  time  when  the  Court  of  the  latter  was  still  in  existence. 
This  question  gave  rise  to  no  diBBculty  when  under  the  provisions 
of  Act  XVIII  of  1884,  the  Courts  of  Deputy  Commissioners  and 
Commissioners  were  replaced  by  Courts  of  District  and 
Divisional  Judges,  as  express  provision  was  made  by  section  68 
of  that  Act  to  meet  the  case  of  pending  proceedings  (see  Chief 
Court's  Book  Circular  No.  XIII— 2519  of  1884,  pages  14— 18 
of  the  Punjab  Record,  1«84,  "  Chief  Court  Circulars  "). 
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In  this  connection  and  before  proceeding,  we  may  observe 
that  -vve  bave  not  overlooked  tbe  provisions  of  section  24  (1)  (b) 
of  the  Civil  Procedure  Code  and  section  48  of  Punjab  Courts 
Act,  1914,  which  gives  this  Court  the  power  to  transfer  any  suit, 
appeal  or  other  proceeding  pending  in  any  Court  subordinate  to 
it  for  trial  and  disposal  to  any  other  Court  subordinate  to  it. 
We  have,  however,  grave  doubt  whether  an  appeal  that  was  on 
the  31  st  July  1914  pending  in  the  Court  of  a  Divisional  Judge 
can  be  said,  after  that  Court  has  ceased  to  exist,  to  be  pending 
in  a  Court  subordinate  to  the  Chief  Court,  and  in  any  event,  so 
far  as  this  particular  reference  is  concerned,  the  Court  of  a 
District  Judge  would  not  be  competent  under  the  present 
Punjab  Courts  Act  to  hear  and  dispose  of  an  appeal  from  the 
Court  of  a  District  Judge. 

The  question  must,  in  our  opinion,  be  decided  with  reference 
to  genei^al  principles  of  law  and  more  especially  to  those 
embodied  in  section  4  of  the  General  Clauses  Act  (Punjab  Act 
I  of  1898).  It  is  a  well  recognized  canon  of  construction  that 
Acts  of  the  Legislature  which  regulate  procedure,  though  in 
general  letrospective  in  their  efFect,  must  not  be  interpreted  so 
as  to  affect  pi^e judicially  the  vested  rights  of  the  parties  to  a 
suit  and  that  a  right  of  appeal  which  has  accrued  is  such 
vested  right,  (see,  e  g  ,  I.  L.  B.  27  Mad.  538  (1),  122  P.  R. 
1912  (Full  Bench)  (2). 

Then,  section  4  of  the  Punjab  General  Clauses  Act,  1898, 
provides  as  follows  : — 

"  4.  Where  this  Act  or  any  Punjab  Act  repeals  any 
".enactment,  then,  unless  a  different  intention  appears,  the 
"  repeal  shall  not — 

'■  («)  revive  anything  not  in  force  or  existing  at  the  time 
"  at  which  tlie  repeal  takes  effect  ;  or 

"  (b)  affect  the  previous  operation  of  any  enactment  so 
repealed  or  anything  duly  done  or  suffered  there- 
under ;  or 

"  (c)  affect  an)^  right,  privilege,  obligation  or  liabilit- 
"  acquired,  accrued  or  incui^ed  under  any  enactmeni 
"  so  repealed  ;  or 

"  (*7)  affect  any  penalty,  forfeiture  or  punishment  incui'red 
"  in  respect  of  any  offence  committed  against  any 
"  enactment  so  repealed  ;  or 


.-1)  (1903)  7.  L.  R.  27  Mad.  538  (Vedavalli  Narasiah  v.  Mangamma). 
(2)   122  P.  R.  1912  {F.  B.)  (fieoki  Nandan  v.  Harnam  Das). 
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"  (e)  affect  any  investigation,  legal  proceeding  or  remedy 
"  in  respect  of  any  such  right,  privilege,  obligation, 
"  liability,  penalty,  forfeiture  or  punishment  as 
"  aforesaid  ;  and  any  such  investigation,  legal 
"  proceeding  or  remedy  may  be  instituted,  continued 
"  or  enforced,  and  any  such  penalty,  forfeiture  or 
"  punishment  may  be  imposed  as  if  the  Repealing 
"  Act  had  not  been  passed." 

There  is  nothing  in  the  Punjab  Courts  Act,  1914,  indicative 
of  an  intention  on  the  part  of  the  legislature  to  affect  (1)  the 
previous  operation  of  the  repealed  Acts  so  far  as  pending 
appeals   are   concerned,    or  (2)  rights  acquired  or  accrued  under 

*This  expression  includes  pend-  ^^^h    Acts,    or  (3)*  legal  proceed- 

ing  appeals   (see  I.  L.  R.  IG  Cai  ings  or   remedies    in    respect     of 

267   (1),  13   Cal.   86(2),   15  Cal.  ^             ,          .  ,,          ^^  ^ 

107(3),    I    All.   668  (4j,    3   Cal.  any      such      rights.       We      must 

662  (5).  assume,  therefore,   that  any  such 

"  legal   proceeding  or  remedy  "  should  be  continued  or  enforced 
as  if  the  repealing  Act  had  not  been  passed. 

The  sole  difficulty  lies  in  deciding  as  to  the  tribunal  in 
which  such  proceedings  are  to  be  continued  or  sucli  remedy 
enforced.  This  is  a  real  difficulty,  but  after  full  consideration 
of  the  arguments  addressed  to  us,  we  are  of  opinion  that  the 
intention  of  the  legislature  must  have  been  that  the  tribunal 
competent  to  dispose  of  such  legal  proceedings  and  to  enforce 
such  remedies  is  the  tribunal  which  would  have  been  competent 
to  dispose  of  them  if  the  appeals  had  been  instituted  a,fter  the 
present  Punjab  Courts  Act  had  come  into  force. 

Upon  this  view  of  the  case  we  must  in  the  present  case 
hold  that  as  the  appeals  in  question  were  preferred  from  orders 
passed  by  a  District  Judge,  the  Court  which  has  jurisdiction  to 
hear  and  determine  them  is,  under  section  38  of  that  Act,  the 
Chief  Court  and  not  the  present  District  Judge. 

We  reply  accordingly  to  the  reference  under  consideration, 
and  we  direct  the  District  Judge  to  return  the  appeals  to  the 
respective  appellants  in  order  that  the  latter  may,  if  so  advised, 
present  them  to  this  Court  for  determination./ 


(1)  (1889)  I.  L.  R.   10  Cal.  267  (F.  B).  (Deb  Narain  Butt  v.  Narendra 

Krishna). 

(2)  (1886)  I.  L.  R.  13  Cal.  86  (Hurrosundari  Dabi  v.  Bhojohari  Das). 

(3)  (1887)  I.  L.  R.  15  Cal.  107  (Satglmri  v.  Mujidan). 

(4)  a878j  I.  L.  R.  1  All.  G68  (F.  B.)  [Thakur  Prasad  v.  Ah.^an  AH). 

(5)  (1878)  I.  L.  R.  3  Cal.  662  (F.  B.)  {Runjit  Singh  v.  Meherban  Koer). 
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No.  31 

Before  Eon.  Mr.  Justice  Shadi  Lai. 

LIQUIDATORS,  MARWAR  BANK,  LIMITED— 
(  Defendants)— PETITIONERS, 
Versus 
PANNALAL— (Plaintiff)— RESPONDENT. 

Case  No.  15  of  1914. 

Indian  Companie!^  Act,  VII  of  1913,  sections  171,  2\^—iDinding  up— 
voluntary— effect  on  suits  against  the  Company— Court's  power  to  stay  proceed- 
ings, trhen  to  be  exercised. 

Held,  that  while  in  the  case  of  a  winding  up  by  the  Coiu't  no  suit  or  other 
legal  proceedings  against  the  Company  can  be  proceeded  with  or  commenced 
after  the  winding  up  order  except  by  leave  of  the  Court,  no  such  leave  is 
necessaiy  in  the  case  of  a  voluntary  liquidation  and  that  it  is  for  the  applicant 
to  make  out  a  case  for  staying  an  action  brought  against  the  company— ruifi 
sections  171  and  215  of  the  Companies  Act  of  1913. 

(1906)  1  K.  B.  131  (1)  referred  to. 

Held  also,  that  in  this  case  it  had  not  been  shewn  that  any  good  would 
accrue  by  staying  a  suit  by  a  share-holder  (instituted  more  than  3  months  before 
the  company  went  into  liquidation)  repudiating  his  agreement  to  take  shares 
and  claiming  repayment  of  the  money  paid,  in  which  certain  proceedings  had 
already  been  taken  ;  the  application  was  consequently  refused. 

Petition  for  stay  of  proceedings  in  case  of  Panna  Lai  versn.s  the 
Marwar  Bank  in  Li.qnidaUon,  pending  in  the  Court  of  Mtmsif, 
\st  class,  Amhala. 

Bahadar  Chand,  for  petitioners. 
Santanam,  for  respondent. 

The  order  of  the  learned  Judge  was  as  follows  : — 
13^^  Jany.  1915.  Shadi    Lal,    J. — The   liquidators     of    the   Marwar    Bank, 

Limited,  which  is  being  wound  up  voluntarily,  have  applied  to 
this  Court  under  section  215  of  the  Indian  Companies  Act,  VII 
of  1913,  to  pass  an  order  for  the  staying  of  an  action  brought 
against  the  Company  by  the  respondent  Lala  Panna  Lal  and 
now  pending  in  the  Court  of  a  Munsif  at  Ambala. 

It  appears  that  the  action  was  brought  on  the  16th  of 
March  1914,  for  the  recovery  of  Rs.  510,  the  amount  paid  by  the 
respondent  on  51  shares  which,  he  alleged,  were  allotted  to  him 
subject  to  a  condition.  He  asserted  that,  in  consequence  of  the 
failure  of  the  Company  to  perform  the  condition,  the  contract  to 
take  shares  did  not  come  into  existence  and  that  he  was,  therefore, 
entitled  to  obtain  repayment  of  the  money  already  paid  by  him. 
On  the  1st  of  April  1914,  the  Company  filed  its  written  state- 
ment in  answer  to  the  claim,  and  on  the  12th  of  May,  the  Court 

(1)  (190G)  IK.  B.  IM  {Currier.  Consolidated  Kent  Collieries  Corporation, 
liimited). 
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struck  the  issues  which  arose  on  the  pleadings  of  the  parties. 
On  the  20th  of  June  the  Company  went  into  voluntary 
liquidation,  and  on  the  25th  June  the  liquidators,  who  are 
petitioners  before  me,  were  impleaded  as  defendants  in  the 
case.  Thereafter,  several  dates  were  given  for  producing 
evidence,  but  on  account  of  the  non-attendance  of  witnesses, 
it  could  not  be  recorded. 

It  was   on  the   12th    of   October   1914    that   the   present 

application  was  made   to   this   Court  and  the  question  which 

I  have  to   determine   is,  whether,   having  regard   to   the   facts 

stated    above   and    to  the   law   bearing  on  the  subject,  I  should 

accede  to  the  prayer  of  the  petitioners. 

There  is  no  doubt  that  section  215  of  the  Act  empowers  the 
Court  to  stay  an  action  pending  against  a  Company  in  voluntary 
liquidation,  if  the  Court  is  satisfied  that  the  required  exercise 
of  the  power  will  be  just  and  beneficial.  It  will  be  observed 
from  a  comparison  of  the  provisions  of  that  section  with  those 
of  section  171  that  while  in  the  case  of  a  winding  up  by  the 
Court,  no  suit  or  other  legal  proceeding  can  be  proceeded  with 
or  commenced  after  the  winding  up  order  except  by  leave  of 
the  Coui't,  no  such  leave  is  necessary  in  the  case  of  a  voluntary 
liquidation  and  that  it  is  for  the  liquidator  to  make  out  a  case 
for  staying  an  action  brought  against  the  Company.  In  the 
first  case,  the  stay  of  an  action  or  proceeding  is  the  rule  and  its 
continuance  is  an  exception.  In  the  second  case,  it  is  just  the 
other  way.  The  Court  has  got  a  discretion  to  make  an  order 
for  the  staying  of  suit  or  proceeding,  but  the  discretion  can 
only  be  exercised  upon  special  ground  being  shewn  by  the 
liquidator  for  the  exercise  thereof. 

The  law  draws  a  clear  distinction  in  this  respect  between  a 
winding  up  by  the  Court  and  a  voluntary  winding  up,  and  it 
seems  to  me  that  the  distinction  is  often  overlooked. 

"  Whereas  in  the  case  of  a  compulsory  liquidation,"  observed 
Collins  M.  R.  in  Currie  v.  Consolidated  Kent  Collieries  Corpora- 
tion^  Limited,  (1906)  1  E.  B.,  134  (1)  "  the  creditor  is  debarred 
"  from  proceeding  by  way  of  action,  unless  he  can  shew  special 
"  grounds  for  granting  him  leave  to  do  so,  in  the  case  of  a 
"  voluntary  liquidation  the  omis  appears  to  be  thrown  on  the 
"  liquidator  of  shewing  that  an  order  should  be  made  staying 
"  an  action  brought  against  the  Company.  One  looks  for  some 
"  basis  in  principle  for  this  distinction  being  made,  and  it 
"  would  seem  that  it  must  have    been  because   the   Legislature 

(1)  (1906;  1  K.  B.  134  (Currie  v.  Consolidated  Kent  Collieries  Corporation, 
Limited). 
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"  thought  that  prima  facie,  in  the  case  of  a  voluntary  liquida- 
"  tiou,  the  ordinary  tribunal  was  the  proper  one  to  decide  upou 
*'  a  claim  against  the  Company. 

"  The  Court  had  no  doubt  stayed  the  action  in  cases  where 
"  the  liquidator  could  shew  some  sufficient  reason  for  its  not 
"  being  decided  in  the  ordinary  way.  Where,  for  instance,  the 
"  existence  of  a  debt  or  liability  was  substantially  admitted, 
"  though  there  might  be  some  question  of  the  exact  amount 
*'  due,  the  ordinary  practice  seems  to  have  been  that,  liability 
"  not  being  really  contested,  butouly  the  exact  amount  due,  the 
"  matter  was  treated  as  one  which  might  properly,  and  ought 
"  to,  be  determined  in  the  liquidation. 

"  But  that  practice  does  not  appear  to  apply  to  a  case 
"  like  the  jiresent,  where  there  is  a  real  dispute  as  to  the 
"  existence  of  any  liability.  It  seems  to  me  that  the  learned 
"  Judge  at  Chambers  was  right.  VV^e  have  not  been  referred  to 
'*  any  decision  which  establishes  that,  in  the  case  of  a  voluntary 
"  liquidation,  the  burden  is  in  all  cases  thrown  on  the  creditor 
"  of  shewing  specific  grounds  why  his  action  should  not  be 
"  stayed,  and  the  presumj)tiun  appears  to  be  prima  facie  in  his 
"  favour." 

Now,  what  are  the  circumstances  of  the  present  case  ?  The 
liquidators  dispute  the  claim  of  the  respondent  in  toto  and  it  is 
manifest  that  if  I  accede  to  the  application,  the  respondent  is 
bound  to  be  settled  on  the  list  of  the  coutributories  and  he 
would  then  move  this  Court  to  determine  the  question  (and 
this  is  the  real  bone  of  contention  between  the  parties)  of  his 
liability  to  be  placed  on  that  list.  In  that  event,  the  whole 
matter  would  be  gone  into  by  this  Court  and  there  would 
really  be,  in  substance  though  not  in  foi-m,  a  trial   of  an  action. 

Can  it  be  said  that  any  good  would  accrue  by  staying 
the  action  ? 

It  is  further  observable  that  the  suit  had  been  instituted 
more  than  three  months  before  the  Company  went  into  liquida- 
tion, and  that  certain  proceedings  had  in  the  meanwhile  been 
taken,  and  that,  even  after  the  commencement  of  the  winding* 
up,  this  Court  was  not  promptly  moved  to  exercise  its  power 
of  staying  the  suit. 

For  the  aforesaid  reasons,  I  have  no  hesitation  in  holding 
that  the  petitioners  have  absolutely  failed  to  make  out  a  case 
for  the  exercise  of  my  discretion-  Accordingly  I  reject  the 
application  with  costs.  " 

Application  rejected. 
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No.  32. 

Before  Hon.   Mr.  Justice  Johndone  and  Hon.  Mr.  Justice 

Rattigan. 

MUSSAMMAT  SULTAN  BIBl  AND  OTHERS— (Hefendants) 

—APPELLANTS, 
Versus 
GHTJLAM  HAIDAR  KHAN  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  66.5  of  1911. 

Custom— alienation— ancedrai  land — gift  to  brother's  daughter  and  her 
ton— collaterals  in  sixth  degree—onus  pToh:indi— widow's  collateral  succes- 
sion—endogamous  tribes— Kiiel  Palhans,  maiusa  Riayatpur,  tahsil  Xakodar, 
district  Jullundur. 

Held,  that  in  case  of  a  tribe  which  undoubtedly  did  once  follow  its 
personal  law,  it  is  for  the  party  asserting  that  it  now  follows  custom,  to  prove 
the  point. 

110  P.  R.  1906  (F.  B^  (I),  followed. 

neld  also,  that  in  such  a  case,  proof  that  the  tribe  has  adopted  this  ol' 
that  rule  of  custom  followed  by  another  tribe,  is  no  warrant  that  it  must 
foUow  all  the  other  rules  governing  that  tribe,  though  there  may  be  rules  of 
custom  so  intimately  and  indissolubly  connected  that  the  adoption  of  one 
implies  the  adoption  of  the  other  ;  in  such  a  case  the  raison  d'Hre  of  the  two 
rules  would  be  alike. 

54  P.  R.  1903  (p.  210)  (2)  and  115  P.  R.  190/  (p.  530,  middle)  (3;, 
referred  to. 

Held  also,  that  by  the  custom  adopted  by  the  Khel  I'atbans  of  mauta 
Riayatpur,  tahsil  Nakodar,  district  Jullundur,  an  endogamous  tribe  which 
originaDy  followed  its  personal  law,  there  is  a  certain  initial  presumption 
against  the  right  of  a  collateral  in  the  sixth  degree  to  prevent  gifts,  even  cf 
ancestral  land,  by  a  sonless  proprietor  to  a  niece,  the  daughter  of  a  brother 
with  whom  the  donor  has  always  been  joint  and  her  son.  And  having 
regard  to  the  admission  made  in  this  case  that  a  daughter,  as  such,  succeeds 
to  her  father  in  preference  to  the  collaterals  ;  to  the  delay  in  suing  ;  and  that 
an  important  section  of  the  reversioners  was  not  contesting  the  gift  ;  held 
that  the  onus  was  on  the  collaterals  to  prove  that  they  had  the  right  to 
contest  it. 

Rattigan's  Digest,  7th  edition,  pp.  106- 108. 

Ellis's  Judge's  Note-Book  (1912),  pp.  87  c£  scg.  and  Hi'.  />;.  1908  v^j, 
referred  to. 

Held  further,  that  among  ths  dominant  tribes  of  the  Jullundur  District 
there  is  a  presumption  in  favour  of  collateral  succession  of  widows. 


(1)  UO  P.  R.  1906  (F.  B.J  (Daya  Ram  v.  Sohel  Sijighi. 

(2)  54  P.  R.  1903  fp.  210)  (Muhammad  Hussain  v.  ^Itan  Ah). 

(3)  115  P.  R  1907  (p.  530,  middle)  [Gohra  v.  Hari  Ram), 
(i)  11  P.  R.  1908  {Rajo  v.  Karam  Bakhsh). 
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146  /'.  R.  1889  (1),  177  P.  R.  1889  ^2),  56  P.  R.  1891  (3),  111  P.  R.  1891  (4), 
133  P.  R.  1893  (5),  20  P.  R.  1895  (6),  C.  A  No.  431  of  1899  (unpublished), 
43  P.  R.  1905  (7),  44  P.  R.  1905  (8),  15  P.  R  1906  (9),  7  P.  R.  1909  (10), 
40  P.  R  1909  (11),  51  P.  R.  1909  (12)  and  98  P.  R.  1910  (13), 
referred  to.  •    • 

77  P.  R.  1893  (14)  and  69  P.  R.  1896  (15),  not  followed. 

Further  appeal  from  the  decree  of  L.  U.  Leslie-Jones,  Esquire, 
Divisional  Judge  of  JuUiiudur,  dated  the  28th  day  of  February 
1911. 


2QthUay  1914 


Muhammad  Sliafi,  for  appellant. 
Fazal  Hussain,  for  respondents. 

TJie  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — The  learned  Divisional  Judge  has  appended 
to   his   judgment   an  elaborate  pedigree -table,  which  shows  the 
relationships  of  the  parties  in  full.     For   the   purposes   of   this 
appeal  we  need  only  give  a  skeleton  table,  as  follows  : — 
ALZAI  KHAN  (MIAN  KHEL  PATHAN). 


Akhlayar  Khan 
below  whom  4th  in 
descent  come 


r 

A\  azir  Khan 
d.  8.  p. 


'I 
Jehangir  =  Mussammat 
Khan  Umri, 

(.dead),      defendant  1. 


Mussammat 
Mehr-ul-Nissa 
(dead). 

I 

Ashraf  Khan 

(dead). 

L 


"1 

Mussammat 
Sultan  Bibi, 
defendant  2. 


1 
Dad  Khan 
whose  descendants 
are  these — 
Plaintiffs  1  to  3,  7  grades  lower. 
Plaintiff  4,  8  grades  lower. 
Plaintiff  5,  6  grades  lower. 
Plaintiff  6,  6  grades  lower. 
Defendant  5,  5  degrees  lower. 
Defendants  6  and  7,  ditto. 
There  is  also  another  branch  of 
Dad  Khan's  descendants  which 
has  apparently  died  out. 


r~ 

Taj  Khan, 
defendant  3. 


"^ 


Murad  Khan, 
defendant  4. 


(1)  146  P.  R.  1889  iRani  v.  Makhi). 

(2)  177  P.  R.  1889  {Eda  Khan  v.  Mussammat  Amiro). 

(3)  56  P.  R.  1891  (Puran  v.  Mussammat  Raj  Devi). 

(4)  111  P.  R.  1891  (Mussammat  Sliibbo  v.  Buta). 

(5)  133  P.  R.  1893  (Bahadar  Siiigli  v.  Mussammat  Nihali). 

(6)  20  P.  B.  1895  {Mussammat  C'hand  Kour  v.  Bam  Singh). 
'.!)  43  P.  H.  1905  (Anar  Devi  v.  Kaulan). 

(8)  44  P.  ff.  1905  {Khcm  Singh  v.  Biru). 
(9j  15  P.  R.  1906  (Saddan  v.  Khemi). 

(10)  7  P.  R.  1909  {Satgun  v.  Bhagwan  Das). 

(11)  40  P.  R.  1909  (Muhan  Kaur  v.  Simdar  Das). 

(12)  51  P.  R.  1909  (Gurdiai  Singh  v.  Arur  Sinqh). 
(1.3)  98  P.  R.  1910  {Fatta  v.  Jiwan). 

C14)  77  P.  R.  1893  {Mussammat  Aso  v.  Mussammat  Tabt). 
(15;  69  P.  R.  1896  {Mussammat  Khem  Bai  v.  Bhowani  Dat). 
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The  property  in  suit  is  that  of  Wazir  Khan  and  his  brother 
Jehangir  Khan,  and  it  is  situate  in  mauza  Ri^yatpur,  tahstl 
Nakodar,  district  Jullundur.  It  is  common  ground  that  the 
property,  which  has  come  down  from  Alzai  Khan,  is  "  ancestral." 
Many  years  ago  Jehangir  Khan  died  and  Mussamraat  Mehr-ul- 
Nissa  also  died.  Thereupon  Mussammat  Umri  gifted  her  late 
husband's  land,  by  deed,  dated  19th  July  1904,  to  her  daughter, 
defendant  2  and  Ashraf  Khan  (father  of  defendants  3  and  4) 
in  certain  shares  ;  and  Wazir  Khan  did  the  same  with  his  land. 
The  property  of  the  two  brothers  was  joint.  The  donees  were 
apparently  put  into  possession. 

Plaintiffs,  who  are  somewhat  distant  collaterals,  contested 
these  two  gifts.  Mussammat  Umri  being  alive,  they  prayed  for 
a  declaration  as  regards  her  gift,  but  as  regards  Wazir  Khan's 
estate  they  asked  for  possession  of  j,  leaving  out  the  shares  of 
defendants  5  to  7,  who  have  not  joined  them  in  the  suit.  The 
claim  has  been  made  some  5^  years  after  the  alienations  object- 
ed to. 

The  contesting  defendants  (1  to  4)  pleaded  that  the  plain- 
tiffs were  too  remotely  related  to  Wazir  Khan  and  Jehangir 
Khan  to  be  permitted  to  interfere  ;  that  the  donees  are  the  heirs 
of  the  two  brothers  in  preference  to  plaintiffs  ,  and  that  in  the 
circumstances  the  donors  had  power  to  make  the  gift. 

The  first  Court,  laying  on  defendants  1  to  4  the  omis  of 
proving  that  as  heirs  they  were  to  be  preferred  to  the  plaintiffs, 
held  that  the  onus  had  not  been  discharged ;  that  it  was  not 
proved  that  among  these  Pathans  the  widow  of  the  brother  of  a 
deceased  sonless  proprietor  succeeded  collaterally  to  the  deceased's 
ancestral  estate ;  that  a  daughter  or  a  daughter's  son  cannot 
succeed  in  the  presence  of  6th  degree  collaterals  ;  and  that  the 
gifts  in  suit  are  invalid-  Decree  was  given  in  accordance  with 
these  findings.  It  is  to  be  noted  that  it  is  not  contended  now 
that  the  parties  follow  Muhammadan  Law  ;  this  point,  though 
mooted  in  the  first  Court,  was  dropped  in  the  lower  Appellate 
Court. 

In  that  Court  the  points  taken  were — 

(a).     That   defendant   2    is    entitled   to     succeed    Wazir 
Khan  as  a  niece  ; 

(6).  That  defendant  1,  and  therefore  defendant  2,  has  a 
right  of  collateral  succession  as  aforesaid  ; 

(c) .  That  whatever  may  be  the  custom  as  to  succession, 
pure  and  simple,  plaintiffs  are  too  distant  to  contest 
a  gift  to  a  daughter  or  a  niece  or  a  son  of  either. 
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The  findings  were  that  defendants  1  to  4  had  rebutted  the 
slight  presumption  against  a  daughter's  succession  among  these 
Pathans,  but  that  thej  had  failed  to  discharge  tlie  heavier  bar- 
den  resting  on  them  in  regard  to  succession  to,  or  gift  of, 
Wazir  Khan's  estate.  The  result  was  that  the  claim  of  the 
plaintiffs  as  to  Jehangir's  estate  was  dismissed,  and  the  claim  to 
two-thirds  of  Wazir  Khan's  estate  was  confirmed. 

Plaintiffs  have  accepted  the  situation  thus  created,  and 
we  are,  therefore,  no  longer  concerned  with  Jehangir's  share  of 
the  property.  The  aforesaid  four  defendants,  however,  have 
come  up  here  with  this  further  appeal  which  we  have  heard 
argued  with  much  ability  by  Mr.  Shaft  for  appellants  and  Mr. 
Fazl-i-Hussaia  for  plaiutiffi-respondeuti;.  After  giving  oar  best 
attention  to  the  arguments  adduced  and  to  the  authorities  quot- 
ed, we  have  arrived  at  the  conclusions  that  the  appeal  must 
succeed. 

This  family  of  Mian  Khel  Pathans  is  said   to   have   settled 
in  this  village  in  the  time  of  Akbar  or  Aurangzeb.  Coming  down 
from  Afo-hanistan  it  must  be  taken  that    in    those   days    at   all 
events  they  followed  their  personal  law  and  not  any  custom  like 
that  of  the  Punjabi  Jat  agriculturist.     Under  that  law  it    is    not 
denied  that  the  power  of  Wazir   Khan   to    make   a   gift   to   his 
nieces  could  not  be  challenged  by  plaintiffs  or  by  any  one   else. 
Once  settled  in  a  compact  village  community   they  would   very 
soon  find  it  desirable  to   adopt    certain   rules   followed   by   the 
tribes  about  them,  but  not   necessarily   all   those   rules.     Thus, 
the  wish  to  exclude  strangers  from  the  village  would  very    soon 
compel  them  to  restrain  eacli   other   from    alienating    lands   by 
gift  or  sale  or  exchange  to    outsiders  ;    but,    being     endogamous 
themselves,  and  being  surrounded  by  exogamous  tribes,  a  certain 
class  of  restrictions  on  succession  or  alienation,   very    necessary 
to  those  tribes,  might  not  appear  to  these  Pathans  at  all    neces- 
sary    or   advisable,    namely,   alienations    to,   or  succession    of, 
daughteis  or  even  nieces.     Among  exogamous  peoples  alienation 
to  a  female  blood  relation  or  her   succession   to    ancestral    estate 
at  once  introduces  a  strangar   into  the    community,  whereas    in 
an  endogamous  tribe  nothing  of  the  sort  occurs.    The  Full  Bench 
ruling    110    P.    E.    1906    (1)    is  sufficient  authority  for  the  pro- 
positions that,  in  the  case  of  a  tribe  that  undoubtedly    did   once 
follow  its  personal  law,  it  is  for  the  party  asserting  that  it    now 
follows  custom,  to  prove  the  point ;  and  further  that  in    such  a 


U)  110  P.  R.  1006  (F.  B.)  {Daya  Ram  v.  Sohel  Singh). 
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case     proof     that    the    tribe   has    adopted    this   oi'    that     rule 

*Cf.  54   P.   R.   1903    at  page     of  custom  followed  bj' (for  instance) 
210  (1)  and  115  P. «.  1907  (page     n     t^*    •  ^*      i    i;i- 

530  middle)  i2)  theJats*,  is  no  warrant  tor  holding 

that  it  must  follow  all  the  other    rules  governing  Jats. 

There  may,  of  course,  be  rules   of  custom  so   intimately  and 
indissolubly  connected  that  the  adoption  of  one  necessarily  implies 
adoption  of  the   other  ;  but  in   such  a  case  the  rai son    d'etre  of  the 
two  rules  would  be  alike.    In  an  exogamous  tribe  a  rule  preventing 
alienation  to  a  daughter  or  a    sister   or  a   niece    has   the   same 
motive  behind  it   as   a  rule    prohibiting  transfers   direct  to   an- 
outsider,  while  in  a  tribe  like  these  Pathans  the  adoption  of  the 
former  rule  would  imply  a    different    motive    from    that    which 
compelled  the  adoption  of  the  latter  rule      There    is   thus  some 
ground  for  holding,  in  the  case    of    this    tribe,    tliat  there   is    a 
certain  initial    presumption  against  the  right    of   a    6th  degree 
collateral  to  pievent  gifts  even  of  ancestral    land    by    a    sonless 
proprietor  to  a  niece,  the  daughter  of  a  brother  with  whom    the 
donor  has  always  been  joint ;  and,  as  Mr.  Shafi  has  pointed  out, 
not  a  single  instance  is  forthcoming    of    a    successful     objection 
by  a  6th  degree    collate.'^al    in    this    tribe    to    an    alienation    in 
favour  of  a  near  female  relative.     We  will    now    consider   more 
particularly  the  evidence   in  the  case  and  the  many    lulings  re- 
ferred to  by  counsel   in  their  addresses,  fir.st  noting  as     points 
in  favour  of  the  appellants  the    somewhat    long  delay  in    suing 
and  the  circumstance  thit  an   important   section    of  the    rever- 
sioners have  not  sued  and  so  apparently  acquiesced  in  the  gifts. 

The  suit  is  for  possession  of  Wazir  Khan's  estate-  Mr. 
Shafi  entrenches  himself  in  three  different  lines  of  defence. 
He  contends,  first,  that  Mussammat  Umri,  as  widow  of  Wazir 
Khan's  brother,  has  a  right  of  collateral  succession  to  his  estate, 
and  therefore  no  suit  for  _po5sessiO'/i  lies  at  present.  Next,  he 
urges  that  daughters  are  certainly  preferred  to  collaterals 
among  these  Pathans,  and  that  in  the  peculiar  circumstances  of 
this  case — two  joint  brothers,  are  childless  and  treating  his 
nieces  as  daughters — probably  tribal  sentiment  would  look  upon 
the  nieces  as  the  best  heirs.  Thirdly  he  presses  the  point  that 
this  is  a  ca.se  of  gift  and  that  in  all  the  circumstances  it  is  for 
plaintiffs  to  show  by  positive  evidence  that  they  are  entitled  to 
interfere  with  Wazir  Khan 

As  regards  widows'  collateral    succession   there    is   a   long 
array  of  rulings  in  the  Punjab   Record.     Against   it    there   ai'e 

(1)  54  P.  R.  1903  (p.  210j  {Mahammad  Hussain  v.  Sultan  AH). 

(2)  115  P.  R.  1907  (p.  530,  middle)  {Gohra  v.  Hari  Ram). 
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three   leading  authorities.     In  77  P.  B.   1893    (1),   it  was  laid 

down  that  such  succession  is  exceptional   and   the    right   to    it 

must  be   proved.     The   case   was   one   of   Ferozepore   Jats.     A 

similar  rule  was  stated  in  69  P.  E.  1 896    (2),  (Dhal   Khatris   of 

Jhang  District).     On  the  other  hand  we  have  been  referred   to 

no  less  than  12  rulings  in    which   the    collateral   succession   of 

„  „    „  widows  has  been   recognized — -see 
146  P.  R.  1889  (3),  177  P.   R.  .  ^  ,      ^  .      , 

1889  (4),  56  P.  R   1891  ^5),   111  margin— and    we    have  examined 

P.  R.  1891  (6),  133  P.  R.  1893,7)  ^^       rulings.     It   is   unnecessary 
20  P.   B.   1895   (8\   G.  A.  431  ^  .     -,       •,       t 

of  1899,  43  P.   R.   1903  (9\    44  to  discuss  these  cases  in  detail,     it 

r  P.'f  il.0'9  a2';:'-4rR  "k'     '-  ^^a-e"*  '<■  --y  '^at  the  dictum 

1909  (13\  51  7\  fi.  1909  (14^,98     in  77    P.  B.   1893   (1),    (a  ruling 

P.  R.  1910(15..  ,  ,.         J,  ■     ^      T  A     \    ^„, 

delivered  by  a  single  Judge)    was 

ignored  in  20. P.  B.    1895,  (8)  where  the  opposite  rule  was  laid 

down,  and  was  expressly  dissented  from  in  15  P.  B.  1906  (p.  52) 

while  in  51  P.  B.   1909  (p.    171)    (14)    it    was   said    that   the 

aforesaid  ruling  had  lost   much  of  its  value  ;    and   to  point  out 

that  the  authoiities  given  in  the   margin   seem   to   us  sufficient 

warrant  for  laying  it  down  that  among  the   dominant   tribes  of 

the  Jullundur  Doab,  there  is  a  presumption    in   favour   of   the 

collateral  succession  of  widows.     Picking  out  the  cases   of   that 

region  we  have  the  following — 

146  P.  B.  1889  (3)  Arains  of  Nakodar. 

177  P.  B.  1889  (4)  Rajputs  of.Hoshiarpur. 

56  and  111  P.  B.  1891  (5)  and  (6)  Rajputs  of  Hoshiarpur. 

43  P.  B.  1905  (9)  Rajputs  of  Hoshiarpur. 

44  P.  E.  1905  (10)  Rajputs  of  Jullundur. 

98  P.  B.  1910  (15)  Muhammadan  Jats  of  Nakodar. 

We  therefore  differ  both  from  the  first  Court  and  the  lower 
Appellate  Court  in  their  views  on  this  subject.  "We  think  that 
the  evidence  contained  in  the  above  rulings  is  quite  suffi^cient  to 
shift    to   the    shoulders   of   plaintiffs    the   onus  of  disproving 

(1)  77  P.  R.  1893  {Mussammal  Aso  v.  Mussarmnat  Tabi). 
<2)  69  P.  R.  1896  {Mussammat  Khem  Bai  v.  Bhowmi  Das). 

(3)  146  P.  R.  1889  iRani  v.  Makhi). 

(4)  177  P.  R.  1889  (Eda  Khan  v.  Mussammat  Amiro). 

(5)  56  P.  R.  1891  (Furan  v.  Mussammat  Raj  Devi'>. 

(6)  111  P.  R.  1891  {Mussammat  Shibbo  v.  Buta). 

(7)  133  P.  R.  1893  (Bahadar  Singh  v.  Mussammat  Nihali). 

(8)  20  P.  R.  1895  {Mussammat  Chand  Kour  v.  Ram  Singh). 

(9)  43  P.  R.  1905  {Anar  Deri  v.  Kaulan^. 

(10)  44  P.  R.  1905  {Khem  Singh  v.  Bini). 

(11)  15  P.  R.  1906  (Saddan  v.  Khemi\  ' 

(12)  7  P.  P.  1909  {Sntgun  v.  Bhagwan  Das). 

(13)  40  P.  E.  1909  (Marian  Kaur  v.  Su?idar  Oa.?j. 

(14)  51  P.  fi.  1909  (GurdialiSingh  v.  ^rar  Sin(//j). 

(15)  98  P.  iJ.  1910  (Fa«o  v.  Jiwan). 
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Mussammat  Umri's  right  of  collateial  .succession  ;  and  this  onus 
has  not  been  discharged. 

Mr.  Shaft's  second  line  of  defence  is  not   so  strong,  and  we 
think  it   need  not  be  seriously  discussed.     It  is    founded  rather 
on  sentiment  than  on  any  known  rule  of  law    or  custom  ;   but 
his    third  line  seems  to  as  virtually  impregnable.     We  have  ex- 
amined    the    well-known    rulings    in    which    this    Court   first 
suggested  limits  of  propinquity  beyond   which  collaterals  might 
reasonably  not  be  permitted  to  contest  alienations,  and  in  which 
later  it  was  indicated  that  no  definite  rule   could   be  laid    down. 
!Mr.  Ea7d-i-Hussain's  argument  is  that,  as  these  Pathans  have  by 
custom  these  powers  of  control,  it  is  for  the  party  propounding 
limits  to   prove   those  limits.     He   points   out    that   while  the 
lower  Appellate  Court  concedes  that  slight  proof  would  be  sufli- 
cient  of  the  validity  of  gift  to  a  niece,  it  is  correct  in  saying  that 
here     there   is    no   proof   whatever.     The    authorities   are   too 
numerous  to  be  discussed  in   detail.     We    may   i-efer   to   pages 
106-108,  Rattigan's  Digest,  7th  edition,  and  Ellis's  Judge's  Note- 
Book  (1912),  pp.  87  et  seq ,  and  some  very  pertinent  remarks  in 
11  P.  B.  1908  (1).     That  was  a  case  of  Jats  of  Lahore  in  which 
this  Court  laid  upon  collaterals  in  the    8th  degree  the   07ms   of 
proving  their  right  to  contest  an  alienation   by    a   sonless    pro- 
prietor to  his  daughters.     Tlie  gift  here  is  to  a  niece  and  a  niece's 
son,  and  the  right  of  a  daughter  as  such  to  succeed  to  her  father 
in  preference  to  6th  degree  collaterals  has   been    conceded.     In 
these  circumstances,  and  remembering  the  history  of  this  tribe 
and  certain  inferences  to  be  drawn  therefrom   as   stated   earlier 
in  this  judgment,  we  are  inclined  to  hold  that  it  is  for  plaintiffs 
to  prove  their  power  of  interference  by  actual  instances  and  not 
a  single  instance  is  forthcoming. 

There  is  not  much  evidence  on  the  record  of   any  practical 

value  as  to  the  succession  of  nieces  or  the    validity   of   gifts    to 

them,  but  we  may  note  that  in  the  one  case  of  the  kind*  record-  ,   */'•  5.  P»per-book 

*'  _        _  bottom  of  page. 

ed,  nieces  did  succeed  as  the  result    of   an  arbitration  and    that 

plaintiff's  own  father  was  one  of  the    arbitrators   who   found   in 

the  ladies'  favour. 

We  hold,  then,  that  the  onus  of  sheAving  that  they  have  the 
right  to  contest  this  gift  lay  on  the  plaintiffs,  and  that  they 
have  not  discharged  it ;  also  that  the  suit  for  possession  was  pre- 
mature as  brought  in  the  lifetime  of  Mussammat  Umri,  who 
ie  prtw  a /ac/e  entitled  to  succeed  for  life  to  the  estate  of  the 
late  Wazir  Khan. 

U)  11  P.  R.  1808  (Rajo  V.  karatn  Bakhsh). 
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For  these  reasons  we  accept  this  appeal  and  dismiss   plain- 
tiff's suit  with  costs  throughout. 

Appeal  accepted. 

No.  33. 

Before  Hon-  Mr,  Justice  Chevis  and  Hon.  Mr.  Justice 

Shadi  Lai. 

MOT  AN  DAS— (Defendant)— APPELLANT, 

Versus 
MUSSAMMAT  MORNI  BAI—CPlaintikf)— RESPONDENT. 

Civil  Appeal  No.  986  of  1911. 

Cu.'^toni— succession— (Imighter  or  brother— ancestral  landed  property — 
Khattar  Aroras— residents  of  Multaii  city— Hindu  Law — Riwaj-i-am. 

Held,  that  the  initial  onus  of  proving  that  Aroras,  living  in  a  large  town 
and  not  agriculturists,  though  owning  lanl,  are  governed  by  agricultural 
custom  and  not  by  their  personal  law  lies  on  the  person  asserting  it. 

Held  also,  that  the  brother  (defendant)  on  whom  the  onus  lay  had  failed 
to  prove  that  agricultural  custom  applied  and  under  Hindu  Law  the  daughter 
(plaintifij  had  a  preferential  right  of  succession. 

144  P.  R.  1882  (1),  85  P.  R.  1881  (2),  148  P.  R.  1890  (3),  C.  A.  1422  of 
1887  (4),  108  P.  K.  1888  (5),  62  P.  R.  1902  C6j  and  99  P.  R.  1907  (7),  referred 
to. 

Furtlier  appeal  from  the  decree  of  H.  Scott- Smith,  Esquire, 
Additional  DivisionalJudge  of  the  Mnlta)i  Division  at  Feroze- 
pore,  dated  the  27th  day  of  May  1911. 

Muhammad  Shafi,  for  appellant. 
Sheo  Naiain,  for  respondent. 
Tlie  judgment  of  the  Court  was  delivered  bj — 
2'ilth  July  1914'.  Chevis,  J. — The  genealogical  tree  is  as  follows  : —  I 
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Mul  Chand. 
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(D  144  P.  R.  1882  {Mussammat  Lacho  Bai  v.  Asa  Sand). 

(2)  85  P.  B.  1884  {Mokanda  v.  Balli  tiinghj. 

(3)  148  P.  R.  ISCO  iPttamkv  v.  Ganesha  Ram). 

(4)  C.   A.    1122  of   1887     {Xihal   Chand  v.    Mussammat  Premi    Bai) 
(P.  R.  1890,  p.  477>. 

(5)  10^  /'.  R.  1888  'Mu.'^sammat  Miilo  v.  Phulo  Missaf). 

(6)  62  P.  R.  1902  (Anant  Ram  v.  Hukman  Mal\ 

(7)  99  P.  R.  1907  (Radho  v.  Harnaman). 
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The  parties  are  Khattar  Aroras  of  Maltan  city.  The  mere 
fact  of  a  house  having  been  built  recently  in  tarf  Ravi,  a 
suburb  of  the  city,  can  make  no  difference  to  the  case.  The 
ancestral  house  of  the  family  is  in  the  city,  and  for  purposes  of  the 
main  question  in  this  case,  viz.,  whether  the  parties  are  govei-ned 
by  personal  law  or  by  custom,  the  parties  must  be  regarded  as 
residing  in  a  town. 

The  dispute  is  as  to  the  property  of  Lai  Chand  who  has 
not  been  heard  of  for  many  years  past  ;  he  left  Multan  about 
30  years  ago,  and  is  now  presumably  dead.  His  wife 
Mussammafc  Chharkandi  Bai  died  in  1909,  and  the  dispute  is 
between  the  daughter  Mussanimat  ]\[orni  Bai,  who  is  suing  for 
a  declaration  relying  on  Hindu  law  and  the  brother  Mul  Chand, 
who  has  died  since  the  suit  was  instituted  and  is  now  represeu' 
ted  by  his  son  Motan  Das.  Apart  from  a  dispute  as  to  some 
date  trees,  which  will  be  dealt  with  in  the  latter  part  of  this 
judgment,  the  only  question  for  decision  is  whether  the 
daughter  or  ihe  brother  is  entitled  to  succeed  to  the  property. 
The  first  ground  of  appeal  raises  the  question  whether  a  suit 
for  a  declaration  lies,  but  this  has  been  given  up  by  appellant's 
Counsel  who  realizes  that  the  decision  of  the  lower  Courts  on 
this  point  is  correct. 

Both  the  lower  Courts  have  decided  the  question  of  succes- 
sion in  plaintiff's  favour,  so  it  is  the  defendant  who  is  the 
appellant  in  this  Court. 

For  the  defendant  it  is  contended  that  the  family  should  be 
held  to  be  an  agricultural  family.  It  is  true  that  the  docu- 
mentary evidence  proves  that  as  far  back  as  Sambat  1881 
(  =  1824  A.  D.)  or  even  earlier  Tikkan  Mai,  the  ancestor, 
acquired  certain  land,  and  tliat  the  family  has  held  land  ever 
since,  but  on  the  other  hand  it  is  not  shewn  that  any  member 
of  the  family  has  ever  cultivated  with  his  own  hands.  Lai 
Chand  was  a  hawker,  Mul  Chand  was  a  patwari  for  many 
years,  and  Motan  Das  still  is  a  patwari.  The  membex's  of  the 
family  have  al&o  had  money  dealings,  and  acted  as  weighmen 
{lamhirs)  and  the  whole  evidence  on  this  part  of  the  case 
shews  that  the  family  is  not  mainly  dependent  on  agriculture, 
but  on  shopkeeping  or  service.  The  mere  fact  that  in  certain 
documents  Lai  Chand  and  Mul  Chand  have  described  them- 
selves as  Zamindars  or  Malguzars  is  in  uur  opinion  of  no 
importance  whatever. 

"We   start   then   with   the    fact  that  we  are  dealing  with  a 
family  of  Aroras,  living  in  a  large  town,  and  not     agriculturists, 
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thougli  owning  land.  The  initial  onus  of  proving  that  such  a 
family  is  governed  by  agricultural  custom  and  not  by  personal 
law  lies  on  the  defendant,  who  undoubtedly  would  succeed  to 
the  property  in  suit  according  to  the  general  agricultural  custom 
of  the  Punjab — the  propeity  being  ancestral — but  who  has  no 
right  to  exclude  the  daughter  if  the  family  be  governed  by 
personal  law. 

One  point  which  is  relied  on  as  being  in  defendant's 
favour  is  that  in  this  family  there  is  a  custom,  which  has 
undoubtedly  been  followed  in  more  than  one  instance,  whei'eby 
an  elder  son  takes  an  extra  share  on  the  death  of  the  father. 
This,  however,  is  not  in  accordance  with  general  agricultural 
custom,  and  the  mere  fact  that  in  this  particular  family  a 
special  custom  exists  whereby  an  elder  brother  takes  an  extra 
share  is  not  in  our  opinion  any  good  gi^ound  for  presuming  that 
in  matters  of  succession  generally  the  family  has  adopted 
agricultural  custom  and  ceased  to  be  governed  by  their  personal 
law.  The  peculiar  custom  of  allowing  an  extra  share  to  an 
elder  son  may  have  been  started  by  the  caprice  of  Tikkan  Mai, 
and  may  have  continued  ever  since,  but  it  does  not  follow  that 
Tikkan  Mai  would  ever  have  dreamt  of  a  daughter,  who  was 
her  father's  only  child,  being  excluded  by  her  uncle. 

According  to  the  Jxhoaj-i-am  prepared  for  Hindus  of  Multan 
city  the  property  of  a  man  who  leaves  a  daughter  and  a  brother 
is  shared  between  the  two,  but  this  is  unsupported  by  instances 
and  is  not  relied  on  by  either  party,  so  it  may  be  ignored. 

We  have  left  for  consideration  the  decisions  of  the  Courts, 
especially  the  Chief  Court  rulings,  and  the  instances  cited 
by  the  witnesses  for  the  parties. 

The  earliest  reported  case  is  144  P.  B.  1882  (I),   a  case   of 

Aroras  of   Multan  city.     This  was  a  suit  by  certain    collaterals 

of   one   Gobind   Ram   for   a   declaration    that    two   alienations 

effected   by  one  of  the  widows  of  Gobind  Ram  should  not  affect 

tbeir  reversionary  rights.     For  the  defence  it   was  pleaded  that 

the    plaintiffs   had   no  locus   standi   in   the    presence   of  Khem 

'  Chand,  sou  of  a  deceased    daughter   of    Gobind    Ram.     Gobind 

Ram  had   also   left   a  surviving  daughter,  but  it  was  held  that 

"  the  existence  of  a  daughter  entitled  to   succeed  on  the  widow's 

"  death  would  probably,  if  there  were   no    daughter's   sons,   not 

"  be    enough    to    bar   the   right    of    the   person    presumptively 

"  entitled    next    after  the   death    of    both   the    widow    and  the 

"  daughter   to   obtain  such    a  declaration.     For  the  daughter's 

(1)  Hi  P.  iv.  1882  {Miissammat  Ladio  Bui  v.  Asa  Nand). 
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"  interest  in  her  father's  property  is,  like  the   widow's,   only    a 
*'  restricted   interest,   and  on  her  death  the  property   devolves 
"  on   the  line  of   the   last   male  owner."     As  to  the  daughter's 
son   we  read    (p.  427).       "  It  therefore   becomes   necessary   to 
"  determine  whether  Khem  Chand  would  be  entitled  to  succeed 
"  to  the  property  either  as  adopted  son  of  Gobind  Ram,  or,  after 
"  his  mother's  death,  as  daughter's  son.     This  question  can  only 
"  be   considered   for  the   purpose   of   determining  whether  the 
"  plaintiff  should  be  allowed  to  maintain  the   present  suit.     He 
"  cannot  get   a   declaration  that  Khem  Chand  was  not  adopted 
"  by    Gobind   Ram;   or  would    not  be    entitled   to   succeed   in 
"  preference   to   the   plaintiff."     Then,   on  page   429  we  read, 
"  Coming   now   to   the   question   whether    Khem  Chand  would 
"  inherit  in  preference   to   the   plaintiff    as    daughter's   son,    it 
"  appears   that  though   the   issue    drawn  related  to  the  title  of 
"  the  daughter  to  inherit,  this  substantially  involved   the   right 
"  of  the   daughter's   son    to   succeed  on   her    death,    and   the 
"  evidence  given  relates  equally  to  both.     On  this   question  the 
"  evidence   is   conflicting,    but   the    evidence   for   the   plaintiff 

"  seems  entitled  to  more  weight  than  that  for  the  defendant 

"  There  appears  therefore  to  be  sufficient  evidence  of  a  custom 
"  excluding  daughter's  sons  to  justify  us  in  refusing  to  treat  the 
"  daughter's  son  as  the  nearest  reversioner,  and  to  hold  that 
"  the  plaintiff's  suit  should  therefore  not  be  entertained.  It 
"  seems  enough  to  decide  that  the  plaintiff  is  not  proved  not  to  he 
"  the  next  reversioner,  ivithout  attempting  to  decide  finally  whether 
'*  daughter  s  sons  are  hy'custom  excluded  from  the  succession^  So 
whether  daughters  or  their  sons  Avere  by  custom  not  entitled 
to  succeed  was  not  finally  decided,  and  we  cannot  regard  this 
case  as  of  any  material  value  to  us. 

The  next  case  cited  is  85  P.  E.  1884  (1),  a  case  relating  to 
Aroras  of  Multan  origin,  but  residing  in  Amritsar.  Whether 
the  custom  of  Amritsar  Aroras  is  the  same  as  that  of  Multan 
Aroras,  and  if  not,  whether  this  particular  family  had  kept 
their  Multan  customs  or  had  adopted  the  Amritsar  customs  is 
not  clear.  Here  the  contest  [was  between  a  nephew  and  a 
daughter's  son.  No  evidence  was  adduced  of  a  nephew  excluding 
a  daughter's  son,  while  eight  instances  of  a  daughter's  son  and 
one  of  a  daughter  succeeding  were  cited.  The  learned  Judges 
remarked  that  the  Extra  Assistant  Commissioner  who  made  the 
enquiry  had  not  taken  much  care  to  ascertain  the  precise  facta 
of  the  several  instances  referred jto.yand    after  criticizing   these 

(1);85  P.  R,  1884  {Mokanda  v.  Bqlli  Singh). 
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instances  held  that  it  did  not  appear  that  any  of  them  could 
be  regarded  as  instances  of  the  succession  of  a  daughter's  son 
as  of  right  to  the  exclusion  of  brothers  or  brothers'  sons. 

Next  comes  148  P.  B.  1890  (1),  a  case  relating  to  Aroras 
of  Dera  Ismail  Khan  and  Bhakkar.  Here  the  contest  was 
between  a  daughter  and  a  nephew.  The  property  was  partly 
ancestral  and  partly  self-acquired.  The  case  was  decided  in 
favour  of  the  nephew,  and  the  daughter  was  excluded  even 
from  her  father's  self-acquired  pi^opeity,  .so  that  she  fared  even 
worse  than  she  would  ordinarily  do  under  figricultural  custom. 
In  this  case  the  daughter's  counsel  quoted  certain  rulings  in 
support  of  his  argument  that  the  g71us  should  be  placed  on  the 
nephew,  but  the  learned  Judges  noted  that  the  cases  referred  to 
did  not  relate  to  Aroras,  and  further  held  that  "  after  a  full 
*'  consideration  of  all  the  evidence  in  the  case  we  are  prepared 
**  to  hold  that  the  plaintiff  has  affirmatively  established  the 
"  custom  in  his  favour." 

To  this  ruling  is  appended  as  a  footnote  Civil   Appeal  li23 
of    1887    (2),   a   case  relating  to  Aroras  of  Multan  city.     Here 
tlie  property  was  self-acquired,  and  as  regards  onus  it  was  held 
that   if   custom    applied    the    onus   should    lie    on  the  plaintiff.s 
(brothers  and  father  of  the  deceased)  to   shew   that  by   custom 
they  could  exclude  a  daughter  or  her  sons  (this  was  held   with 
reference  to  "  the  caste  of  the  parties,  the  locality  in  which  they 
"  live,    and     the    nature     of    the   property    in    dispute").     The 
judgment   states,    "  we   find   it   impossible    to   hold    that   any 
"  established  custom  as  to  the  respective   rights  of  the  daughter 
''  and  her  son  on  the  one  hand,  and  the  near  collaterals   on    the 
"  othex',   is   satisfactorily   made  out.     The   cases  cited  have  not 
•'  been  fully  elucidated,  but  if   genuine  precedents    they   rather 
"  go   to   shew   that    there  is   no    invainable    customary  rule   of 
"  succession  though  the  balance  fluctuates  a  little    in    favour    of 
"  the  daughter."     The  judgment  then  goes  on  to  hold    that  the 
entry   in   the  Customary  Law  to  the  eifect  that  daughters  share 
equally  with  brothers  is  not  a  correct  record  of  custom      Lastly 
the   judgment,   after  referring   to    108    P.    B.  1S88  (3),  states, 
"  to  succeed  in  their  suit  the  plaintiffs  must  prove  affirmatively 
"  that  they  have  a  right  preferential  to  the  daughters  and  their 
"  sons,  and  this  they  have  certainly   failed  to  establish.     If  we 
*'  fall  back  upon  the  Hindu  Law  on  the   ground  that  no  custom 


(1)  148  P.  R.  1890  (Pitambar  v.  Gancsha  Ra7n). 

(2)  C.   A.  1422   of   1887   {Nilial    Chanel    v.    Mussammat    Premi  Bai't 
(P.  R.  1890,  p.  477).^5?-..-r..^v;'3  •-.:^.=<;  f 

(3)  108  P.  R.  1888  {Mussammat  Mulo  v.  Phulo  Missar). 
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"  governing  the  issue  in  the  case  has  been  proved  by  either 
"  side  the  result  will  be  the  same,  as  under  that  law  the 
"  daughter  will  succeed  in  preference  to  either  a  father  or  the 
"  brothers  of  the  deceased  proprietor." 

In  62  p.  B.  1902  (1),  the  parties  were  Aroras  of  Kasur,  of 
the  shop-keeping  and  money-lending  class  and  residing  in  a 
town,  and  it  was  held  that  the  onus  of  proving  that  the 
daughters  were  excluded  lay  on  the  plaintiff,  a  brother  of  the 
deceased.  But  though  the  instances  cited  by  the  plaintiff  were 
not  altogether  satisfactory, — for  the  judgment  says,  "  in  several 
"  instances  the  meagre  nature  of  the  details  was  partly  due  to 
'  the  action  of  the  District  Judge  in  not  making  a  full  record," 
— it  was  held  that  the  other  side  should  have  shown  by  ci^oss- 
examination  or  evidence  in  rebuttal  that  those  instances  did  not 
in  reality  support  the  alleged  custom.  So  it  was  held  that  the 
plaintiff  had  proved  his  right  to  succeed.  As  decided  cases 
amongst  Aroras  in  favour  of  the  collaterals  and  against  the 
daughter,  144  P.  U.  1882  (2),  85  P.  B.  1884  (3),  148  P.  5. 
1890  (4)  and  the  footnote  to  the  last  ruling  are  here  cited. 
Though  in  the  first  ruling  the  question  of  succession  was  not 
finally  decided,  in  the  second  and  third  case  the  onus  was  placed 
on  the  daughter  although  the  parties  were,  as  in  62  P.  B. 
1902  (1),  Aroras  residing  in  a  town,  ard  in  the  case  published 
as  a  footnote  the  decision  was  in  favour  of  the  daughter.  In 
this  ruling  62  P.  B.  1902  (1),  the  property  was,  partially  at 
least,  self -acquired,  but  the  learned  Judges  found  themselves 
unable  on  the  evidence  to  make  any  distinction  "  between 
"  ancestral,  immoveable  and  self-acquired  moveable  property  in 

"  the  matter  of  succession "..the  subject-matter  of  the  suit  not 

"  being  a  woman's  pecHlium.''  They  added,  "  we  are  not 
■'  prepared  to  go  further  than  to  say  that  the  nature  of  the 
"  property  might  slightly  affect  the  onus,  as  appears  to  have 
"  been  suggested  in  Civil  Appeal  1422  of  1887."  So  in  this 
case  too  the  daughter  lost  even  the  self-acquired  pi'operty  of 
her  father,  faring  worse  than  an  ordinary  agriculturist's 
daughter  would   do. 

Lastly  comes  99  P.  B.  1907  (5),  a  case  of  Aroras  of 
Amritsar  city,  where  it  is  held  that  in  a  case  relating  to  high 
caste  Hindus  residing  in  a  town  the  burden  of  proving  that  the 
parties  follow  any  custom  in  derogation   of   their   personal  law 

(1)  62  P.  R.  1902  (Ana7it  Ravi  v.  Hukman  Mai). 

(2)  144  P.  R.  1882  (Mussammat  Lacho  Bai  v.  Asa  Nand). 
(3j  85  P.  R.  1884  (Mokanda  v.  Balli  Singh). 

(4)  148  P.  R.  1890  iPitambar  v.  Ganesha  Ram). 

(5)  99  P.  R.  1907  {Radho  v.  Harnaman). 
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lies  heavily  on  the  person  alleging  the  custom.  The  facts  of 
this  case  were  somewhat  peculiar.  One  Nathu  Mai  left  a 
'daughter,  two  full  brothers  and  two  half  brothers.  The 
contest  was  between  the  daughter  and  one  of  the  half  brothers, 
the  full  brothers  and  the  other  half  brother  not  being  parties 
to  the  suit  for  some  unexplained  reason.  In  this  judgment  the 
rulings  already  referred  to  in  the  present  judgment  have  been 
fully  dealt  with,  and  it  is  pointed  out  that  in  some  of  the  earlier 
cases,  owing  to  the  omission  of  the  parties  to  plead  that  they 
were  governed  by  Hindu  Law,  an  assumption  seems  to  have 
been  made  that  there  was  a  general  custom  iu  favour  of  the 
collateral,  and  so  the  onus  was  placed  on  the  daughter  or  the 
daughter's  son,  .  ^ 

We  have  no  hesitation  in  following  the  last  mentioned 
ruling,  and  in  holding  that  tlie  onus  in  this  case  lies  on  the 
defendant.  We  do  not  forget  that  the  property  in  question  in 
this  case  is  landed  and  ancestral  property,  but  still  we  hold 
that,  the  parties  being  non-agricultural  Aroras  and  residing  in 
a  town,  the  burden  of  proving  that  the  daughter  is  excluded 
rests  on  the  defendant,  for  the  daughter  would  succeed  to  her 
father's  whole  estate  under  her  personal  law.  If  the  property 
were  self- acquired  then  even  the  general  agricultural  custom  of 
the  Punjab  would  be  in  her  favour.  It  may  be  noted,  too,  that 
in  the  majority  of  the  reported  cases  above  dealt  with  no 
distinction  has  been  made  between  ancestral  and  self-acquired 
property  ;  such  of  these  decisions  as  are  in  defendant's  favour 
would  deprive  the  daughter  even  of  her  father's  self-acquired 
property. 

Lastly,  we  come  down  to  the  instances  cited  in  this 
particular  case,  and  these  are  to  be  found  on  page  10  of  the 
paper-book,  where  the  District  Judge  has  dealt  with  them 
in  detail.  In  the  first  place  we  note  that,  as  has  been 
admitted  before  us  in  arguments,  only  three  instances 
relate  to  Aroras  living  in  Multan  city  or  a  suburb  of 
Multan  city.  Apart  therefore  from  the  other  I'easons  given  by 
the  learned  District  Judge  for  holding  these  cases  to  be  of  no 
value  we  cannot  regard  them  as  proving  the  rule  of  succession 
in  the  family  of  the  parties.  We  are  not  enquiring  into  village 
custom  but  town  custom,  and  instances  relating  to  villagers  are 
of  no  value. 

Remembering  how  often  a  daughter  may  be  excluded  by 
consent,  owing  either  to  the  property  being  small  in  value  or 
to  her  being  married  and  well-ofE  and  living  at  a  distance  or  to 
othar  reasons,  we  think  three  instances  far  too  small  a  nutnbar 
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to  prove  any  such  custom  as  is  alleged  by  the  defendant  in  the 
present  case.  We  note  that  several  instances  of  a  daughter's 
succession  have  been  cited  by  the  plaintiff,  but  we  do  not  think 
it  necessary  to  deal  with  them. 

While  discussing  99  P.  E.  1907  (1),  we  omitted  to  note 
that  Mr.  Shaft's  objection  to  the  applicability  of  that  judgment 
is  that  in  that  case  both  parties  admitted  that  Ai'oras  were 
governed  by  Hindu  Law.  But  in  the  present  case  too,  the 
plaintiff  relies  on  Hindu  Law  and,  the  parties  being  Ai'oras 
living  in  a  town,  the  presumption  is  that  Hindu  Law  applies, 
and  so  we  hold  that  the  onus  of  proving  any  custom  opposed  to 
Hindu  Law  has  rightly  been  placed  on  the  defendant. 

We  hold  that  the  daughter  is  entitled  to  succeed,  and  the 
only  question  remaining  for  decision  is  the  matter  of  the  date 
trees. 

[The   remainder  of    the   judgment   is   not  required  for  the 

purpose  of  this  report.] 

Appeal  accepted  in  part. 

No.  34. 

Before  Eon,  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shadi  Lai. 

ATA  MUHAMMAD  KHAT^—(PLArxNTiFF)— APPELLANT, 

Versus 
MUSSAMMAT  JIWANI  AND   OTHERS— (DefexNdants)— 

RESPONDENTS. 

Civil  Appeal  No.  133C  of  1912. 

Custom — succession — ancestral  property — daughter  or  nephew — Barki 
Sayads  of  Basti  Pirdad  Khan — JuUundur  district — Riwaj-i-am — value  of 
entries  in  favour  of  females. 

Held  that,  according  to  the  rule  of  the  customaiy  law  generally  applicable 
to  agricultural  tribes  in  the  Punjab,  the  presumption  is  in  favour  of  the 
exclusion  of  a  daughter  by  a  near  collateral  in  the  matter  of  succession  to 
ancestral  property  and  tlic  onus  is  on  the  daughter  to  prove  an  exception  to 
this  rule. 

Held  also,  that  special  value  attaches  to  entries  in  the  RiwajH-am  where 
the  customs  of  different  tribes  are  stated  and  differentiated  and  where 
expression  is  given  ante  litem  motam  to  the  opinion  of  males  in  favour  of  the 
rights  of  females,  and  where  such  entries  are  in  favour  of  the  daughter  and  the 
tribe  is  an  endogamous  one,  the  entries  alone  would  be  suiiicient  to  shift  the 
onus  to  the  near  collaterals. 

81  P.  R.  1907  at  p.  405  (2j,  116  P.  R.  1901  (3)  and  117  P.  R.  1901  (4), 
referred  to. 

(1)  99  P.  R.  1907  (Radho  v.  Harnanlan). 

(2)  81  P.  R.  1907,  p.  405  (Achhar  Singh  v.  Mehiab  Singh). 

(3)  116  P.  R.  1901  (Hem  Raj  v.  Sahiba). 

(4)  117  P.  R.  1901  (Shcran\.  ilussammat  Sharman), 
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Held  fui-ther,  that  it  had  been  proved  that  by  custom  obtaining  among 
Baiki  Sayads  of  Basti  Pirdad  Khan,  near  the  town  of  Jullimdur,  a  daughter 
is  entitled  to  succeed  to  her  father's  ancestral  property  to  the  exclusion  of 

her  father's  nephew. 

Case  No.  906  of  1866  (cited  with  approval  in  173  P.  R.  1889  at  p.  595), 
referred  to. 

Furthe)-  appeal  frovi  the  decree  of  Lieutenant-Colonel  0.  C.  Beadon, 
Divisional  Judge,  Ambala  Division,  dated  the  1st  May  1911. 

Muhammad  Sliafi  and  Ilmai*  Baklish,  for  appellant. 
Fazl-i-Hussain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by— 

Slst  Oct.  1914.  Shadi   Lal,  J. — The   dispute     in     this    appeal     relates   to 

succession  to  the  estate  of  one  Alaf  Khan,  a  Barki  Sayad  of  Basti 
Pirdad  Khan,  one  of  the  several  Bastis  in  the  neighbourhood  of 
the  town  of  Jullundur.  The  property,  which  is  the  subject- 
matter  of  the  litigation,  is  a  house,  and  the  contest  is  between 
Alaf  Khan's  daughters,  who  are  in  possession  thereof,  and  his 
nephew  Ata  Muhammad,  whose  suit  for  possession  has  been 
dismissed  by  both  the  Courts.  The  learned  Divisional  Judge 
has  found,  and  the  finding  has  not  been  challenged  before  us, 
that  tlie  property  is  ancestral  qua  the  plaintiffs,  and  both  the 
Courts  have  concurred  in  holding  that  in  the  tribe  of  the 
parties  a  custom  by  which  a  nephew  is  excluded  by  a  daughter 
from  succession  to  the  ancestral  immoveable  property  of  a 
deceased  proprietor,  has  been  established.  The  Courts  below 
have,  therefore,  dismissed  the  plaintiff's  suit. 

From  the  decree,  dismissing  his  suit,  the  plaintiff  has 
preferred  a  further  appeal  to  this  Court,  and  we  have  heard  the 
case  argued  at  length  by  Mr.  Muhammad  Shafi  for  the  appellant, 
and  Mr.  Fazl-i-Hussain  for  the  respondents,  and  have  arrived 
at  the  conclusion  that  the  judgments  and  decrees  of  the  lower 
Courts  are  correct  and  that  this  appeal  must  be  dismissed. 

The  parties  are  admittedly  governed  by  custom  and  the 
Bole  question,  which  requires  determiuatioji  in  this  appeal,  is 
whether  by  custom  obtaining  arnong  Barki  Sayads  of  Basti 
Pirdad  Khan  a  daughter  is  entitled  to  succeed  to  her  father's 
ancestral  property  to  the  exclusion  of  her  father's  nephew. 
x\ccording  to  the  rule  of  the  customary  law  generally'  applicable 
to  agricultural  tribes  in  this  Province,  the  presumption,  at 
the  outset,  is  in  favour  of  the  exclusion  of  a  daughter  by  a  near 
collateral  and  the  onus  is  on   the  daughter  to  prove  an  exception 
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to  this  rule.  We  have  carefully  examined  the  evidence,  both 
oral  and  documentary,  and  are  of  opinion  that  there  is  ample 
material  on  the  record  to  justify  an  affirmative  finding  in  favour 
of  the  custom  set  up  by  tlie  respondents. 

To  start  with,  the  Biwaj-i-am  is  in  favour  of  the  defendants- 
respondents.  According  to  this  document  (1)  in  two  tribes,  i.e. 
Arains  and  Sheikh  Ansaris,  daughters,  in  the  absence  of  sons, 
can  succeed  under  the  written  authority  of  their  father  and 
without  such  written  authority,  daughters  are  only  to  be 
excluded  by  collaterals  up  to  the  5th  degree,  but  (2)  in  the  two 
tribes — Afghan  Lodhi  and  Sayad  Barki  {i.  e.,  the  tribe  of  the 
.  present  parties),  daughters  succeed  in  the  absence  of  male  issue 
to  the  exclusion  of  all  collatei'als  without  any  written  authority 
from  their  father.  Judging  from  the  manner  in  which  customs 
of  the  different  tribes  are  stated  and  differentiated,  we  are 
inclined  to  attach  very  great  weight  to  tliis  record  of  custom. 
This  entry  in  the  Riiraj-i-am  has,  moreover,  a  special  value  as 
it  gives  expression  ante  litttm  motam  to  the  opinion  of  males  in 
favour  of  the  rights  of  females,  vide  the  observations  of  a 
Division  Bench  of  this  Court  in  81  P.  R.  1907,  at  page  405  (1). 
Further,  it  is  to  be  borne  in  mind  that  the  tribe  is  an  endogamous 
one  and  though  the  record  does  not  clearly  shew  whether  the 
defendants  in  the  present  case  are  married  in  the  family,  the 
fact  that  two  of  them  are  married  in  this  Basti,  the  Sayads  of 
which  are  descended  from  a  common  ancestor,  lends  support  to 
the  allegation  that  their  husbands  are  collaterals  of  their  father. 

In  these  circumstances,  we  are  inclined  to  take  the  view 
that,  in  accordance  with  the  principle  enunciated  in  several 
judgments  of  this  Court  {vide,  inter  alia,  116  P.  P.  1901  (2),  and 
117  P.  P.  1901)  (3),  the  entry  in  the  Biwaj-i-am,  standing  by 
itself,  would  be  quite  sufficient  to  shift  the  ontis  on  to  tlie 
plaintiff.  But  in  the  present  case,  the  defendants  have  also 
adduced  several  instances  in  support  of  their  right  of  succession 
which  have  been  set  out  ^7^  extenso  in  the  judgment  of  the  Court 
of  first  instance.  Without  going  outside  the  family  of  the 
parties,  we  find  there  are  five  clear  instances  in  this  family  in 
which  daughters  have  succeeded  to  the  property  of  their  fathers 
to   the   exclusion   of   the    nephews.      They   are  as   follows  : — 

(1)  Mussammat  Daulat  Bibi,  the  grandmother  of  the  plaintiff  and 
the  mother  of  the  deceased  Alaf  Khan,  inherited  the  estate  of  her 
father  Kadar  Dad  Khan  in  the  presence  of  the  latter's  nephews. 

(2)  Mussammat   Piar  Bano,  her  first    cousin,  succeeded  to   her 


(1)  81  P.  R.  1907,  p.  405  {Achhar  Singh  v.  Mehtab  Singh). 

(2)  116  P.R.  1901  {Hem  Raj  v.  Sahiba). 

C3)  117  P.  R.  1901  (^^heran  v.  Mussavmat  Shaman). 
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father  to  the  exclusion  of  the  nephews,  Hayat  Khan  and  Sher 
Dad.  (3)  Miissammat  Piar  Bano's  daughter  Mussammat 
Umran  succeeded  after  her  in  the  presence  of  near  collaterals. 
(4)  Mussammats  Chanan  and  Sahib  Bibi  succeeded  to  the 
property  of  their  father  Mirza  Ali  Khan  in  the  presence  of  his 
nephew  Abas  Ali  Khan.  (5)  Mussammat  Gul  Bibi  and  her  two 
sisters  inherited  the  estate  of  their  father  Mohkam-ud-Uin  to 
the  exclusion  of  his  nephews.  The  extracts  from  the  pedigree- 
tables  set  out  in  the  judgment  of  the  learned  Divisional  Judge 
and  other  oral  and  documentary  evidence  clearly  establish  the 
fact  that  in  the  above  cases  daughters  succeeded  in  preference 
to  nephews. 

The  Eiwaj-i  am  supported  by  these  instances  in  the 
plaintiff's  family  is,  in  our  opinion,  quite  sufficient  to  prove  the 
case  of  the  defendants,  and  we  do  not  think  it  is  necessary  to 
labour  the  point  by  noticing  other  instances  which  have  occurred 
among  Barki  Sayads  of  other  Basils  and  which  have  been 
detailed  in  the  judgmeiat  of  the  learned  Subordinate  Judge.  "We 
must,  however,  mention  here  an  unreported  judgment  of  this 
Court  which  was  not  cited  before  us  by  the  learned  counsel  for 
the  parties,  but  which  has  an  important  bearing  on  the  present 
rase.  In  the  case  of  Azmat  Ali  and  others  v.  Mussaonmats 
Abdan  and  Umra  (Case  No.  906  of  1866)  the  plaintiffs,  who 
were  nephews  and  grand-nephews  of  a  deceased  proprietor, 
contested  the  right  of  his  widow  to  make  a  gift  of  his  estate  to 
his  daughtei-'s  son.  It  was  held  by  the  Commissioner  of 
Jullundur,  after  an  enquiry  on  remand,  and  by  this  Court  on 
appeal,  that  the  gift  was  valid.  This  judgment  is  cited  with 
approval  in  173  F.  R.  1889,  at  page  595,  and  seems  to 
support  the  case  set  up  by  the  defendants. 

The  defendants  have  thus  made  out  a  very  strong  case  and 
there  is  absolutely  no  rebuttal  thereof  by  the  plaintiff.  A  few 
instances  were,  it  seems,  relied  upon  by  him  before  the  Lower 
Courts,  but  they  were,  on  examination,  found  to  have  no  bearing 
on  the  issue  between  the  partits.  In  this  Court,  the  learned 
counsel  for  the  appellant  has  not  even  referred  to  them  and  we 
must,  therefore  assume  that  they  do  not  suppoi-t  his  contention. 
We  accordingly  find  that  tbe  defendants  have  satisfactorily 
proved  that,  in  the  tribe  of  Barki  Sayads  of  Basti  Pirdad  Khan, 
a  daughter  succeeds  to  the  ancestral  estate  of  her  father  to  the 
exclusion  of  his  nej.hews.  We,  therefore,  affirm  the  decree  of 
the  Divisional  Judge  and  disimss  the  appeal  with  costs. 

Appeal  dismissed- 
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No.  35 

Before  Uon.  Mr.  Justice  Chevis  and  Eon.  Mr.  Justice 

LeRossignol. 

MUSSAMMAT  RADHI— (Plaintiff)— APPELLANT, 

Versus 

PUNNU  AND  OTHERS— (Defendants)^ 

RESPON'DENTS. 

Civil  Appeal  No.  39  of  I91l'. 

Custom— succession — daughlers— collaterals,  5th  degree— Hindu.  Ghore- 
waha  Rojputs — Garhshankar  Tahsil — Iloshiarpur  District— Ri\va]-i-am. 

Held,  that  the  plaintiff  had  failed  to  prove  that  by  custom  among  Hindu 
Ghorewaha  Kajputs  of  the  Garhshankar  Tahsil,  Hoshiarpur  District,  she,  as 
daughter,  was  entitled  to  succeed  to  her  father's  ancestral  property  in 
preference  to  tlie  defendants,  collaterals  in  the  fifth  degree,  who  were  in 
possession. 

179  P.  R.  1889  (1;  and  32  P.  L  R.  1910  v2),  distinguished. 
Further  Appeal  from  the  decree  of  T.  P.  Ellis,  Esquire,  Additional 
Divisional  Judge,  Hoshiarpur  Division,  at  Ludhiana,  dated  the 
7th  October  1910. 

Sheo  Narain,  for  appellant. 

Dharain  Daa,  for  respondents. 

The  judo-ment  of  the  Court  was  delivered  by — 

Chevis,  J.  — The  dispute  in  this  case  relates  to  the  land  of  2Srd  Dec.  1914. 
Khazana,  who  died  about  20  years  ago.  His  Avidow  held  the 
land  till  her  death  in  1907.  Then  mutation  was  effected  in 
favour  of  the  collaterals,  who  took  possession.  So  Mussammat 
Shiami,  a  widowed  daughter,  brought  this  suit  for  possession. 
Mussammat  Radhi,  another  daughter  (married)  of  Khazana, 
was  made  a  2J»'"/ti''»ui  defendant.  The  claim  was  decreed  by 
the  first  Court,  but  dismissed  by  the  lower  Appellate  Court, 
so  a  further  appeal  was  preferred  to  this  Court  by  both 
the  daughters,  though  what  right  a  defendant  had  to  appeal 
is  not  clear. 

While  the  appeal  was  pending  in  tliis  Court,  Mussammat 
Shiami  died,  and  as  Counsel  had  no  instructions  from  Mussam- 
mat Radhi,  it  was  understood  that  she  did  not  wish  to  press 
the  appeal,  so  it  was  dismissed  by  order  of  this  Court,  dated 
12th  January  1914.  Since  then  Mussammat  Radhi  has  moved 
this  Court.  She  ia  the  representative  of  her  sister.  We  setaside 
the  order  of  1 2th   January    1914,   and,  having    heard  arguments 


(1>    179  P.   R.  1889  {Ranjhi  Khan  v.  Mussammat  Kamun). 
(2)    32  P.  L.  R.  1910  (Faleh  Din  v.  Ram  Rakha). 
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on   belialf   of   ilie  appellant,  we  proceed  to  decide  tlie  appeal  on 
the  merits. 

A  preliminary  object'on,  that  the   appeal  was  time-barred, 
turned  out  to  be  ill-founded  and  was  not  preissed. 

The  parties  are  Hindu  Ghoiewaha  Rajputs  of  the  Garh- 
shankar  Tahsll  of  the  Hoshiarpur  District. 

A  good  deal  depends  on  the  question  who  should  bear  the 
initial  burden  of  proof  in  such  cases.  In  the  present  case  the 
collaterals  are  related  to  the  last  male  owner  in  the  5th  degree. 
No  doubt  there  is  no  general  presumption  that  among  agiieul- 
tural  tribes  in  the  Punjab  collaterals,  however  remote,  exclude 
daughtei's.  But  it  can  safely  be  said  that  near  coUatex-als  do,  as 
a  general  rule,  exclude  daughters  from  succession  to  ancestral 
property  and  it  has  not  been  even  suggested  to  us  that  the  1  md 
in  suit  is  not  aucesti'al.  ^Vhere  the  collaterals  are  very 
distant  no  presumption  in  their  favour  caa  be  made. 

It  is  apparently  impossible  to  lay  down  any  definite  limit  as 
to  the  degree  of  relationship,  but  it  seems  pretty  obvious,  that 
the  more  remote  the  collateral  the  less  right  he  has  to  claim  that 
any  presumption  should  be  made  in  his  favour.  In  the  present 
case,  if  no  presumption  is  made  in  favour  of  either  side,  we  oa4i 
only  fall  back  on  the  general  rule,  and  hold  that  it  is  for  the 
daughter,  who  is  out  of  possession  and  invokes  the  aid  of  the 
Courts  to  prove  her  right  to  oust  the  collaterals. 

On  behalf  of  the  daughter's  claim,  stress  is  laid  on  179  P.  R. 
1889  (1),  which  held  that  among  Naru  Rajputs  of  the  Hoshiar- 
pur  Talisil  daughters  were  entitled  to  succeed  in  preference 
to  collaterals  beyond  the  fourth  degree.  This  decision,  however, 
was  based  largely  on  the  provisions  of  the  Ejiya/-i-a»i.  of  the 
Hoshiarpur  'I'ahsil,  which  distinctly  lays  down  that  daughters 
succeed  in  the  absence  of  descendants  of  the  great  grandfather. 

This  ruling,  we  note,  was  followed  in  a  later  ruling 
published  as  32,  P.  L.  B.  10  (2).  Bat  the  ruling  is  distinguish- 
able, since  the  Uiivaj-i  am  of  the  Garhshankar  Tahsil  lays 
down  that,  as  a  general  rule,  daughters  have  no  right  of  suc- 
cession aud  can  only  succeed  in  the  absence  of  collaterals 
{Karahatian  jaddi  loa  goti).  It  is  urged  on  behalf  of  the  appel- 
lant that  such  an  entry,  unsupported  by  instances,  can  have 
no  weight,  and  that  we  should  presume  that  the  true  custom 
has  been  incorrectly  stated  and  should  be  presumed  to  be  the 
name  as  in  the   Hoshiarpur    Tahsil.     We   note,     howewer,    that 

(1>     179  P.R.  1889  {Ranjhi  Khnn  v.  Mussammat  Kamun). 
•2)    32  P.  L.  R.  1910  (Fattch  Dm  v.  Ram  Rakha). 
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the  Riu-uJ-i-am  of  the  Dasuya  Tahsil  also  is  against  the  daugh- 
ters, stating  that  they  never  succeed.  There  is  no  reason  why, 
if  we  are  to  allow  the  Ehvaj-i-am  of  a  neighbouring  Tahsil 
to  have  weight,  we  should  adopt  the  Hoshiarpur  custom  rather 
than  the  Dasuya  one. 

No  instances  in  the  daughter's  favour  have  been  proved  and 
there  is  no  authority  which  has  been  cited  iu  her  favour  except 
179  P.  E.  89  (1)  which,  for  reasons  already  stated,  cannot  be 
regarded  as  a  guide  to  follow  in  the  present  case. 

Then  it  is  urged  that,  if  the  custom  is  uncertain,  we  should 
take  it  that  the  custom  favours  the  daughter  because  Hindu 
law  would  favour  her.  But  the  parties  are  governed  by 
custom  and  it  is  not  a  case  in  which  we  can  hold  that  no  custom 
exists  and  that  the  case  must  be  decided  according  to  the 
personal  law  of  the  parties. 

We  agree  with  the  learned  Divisional  Judge  that  the  plain- 
tiff has  failed  to  prove  her  right  to  oust  the  defendants,  and  we 
dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  36. 

Before  Hon.  Mr.  Jub-tice  Shadi  Lai. 

GOKAL  CHAND—(Plal\tifi')— APPELLANT, 

Versus 
LAHORE  BANK,  LIMITED  (in  liquidation)— 
RESPONDENT. 

Civil  Appeal  No.  16.39  of  1914 

Companies  — in  liquidaliun—  conlribuiories — forfeilure  of  shares  on  non- 
payment of  calls. 

Held,  that  to  constitute  a  valid  forfeiture  of  shares  there  must  be  the 
power  to  forfeit,  an  intention  to  forfeit  and  a  notice  of  that  intention,  and 
further  the  intention  must  be  actually  carried  into  effect.  Even  when  the 
Articles  of  Association  provide  that  a  forfeiture  shall  take  place  ipso  facto  on 
default  in  payment  of  calls,  the  defaulting  shcireholder  cannot  insist  on  the 
articles  being  acted  upon. 

1  Equity  309  (2),  referred  to. 

Miscellaneous  first  appeal  from   the  order  of  H  F.  Fvrhes,  Esquire, 
District  Judge,  Lahore,  dated  27th  April  191'Ii. 

Gokal  Chand,  for  appellant. 

Nihal  Chand,  for  respondent. 


(1)  179  P.  R.  ISSO  (Ranjhi  Khan  v.  Musfommat  Kamun'>. 

(2)  (1865;  1  Eqidty  309  (In  re  Ea$t  Kongsbcrg  Company)  {Bigg's  Case), 
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The  judgment  of  the  learned  Judge  was  as  follows  : — 

16th  Janij.  1915.  Shadi  Lal,  J. — This    is  an  appeal  under   section  169  of  the 

Indian  Companies  Act,  VI  of  1882,  from  an  order  of  the  District 
Judge  settling  the  appellant  on  the  list  of  the  contributorios  of 
the  Lahore  Bank,  Limited,  now  in  liquidation.  The  learned 
Counsel  for  the  appellant  has  not  challenged  the  finding  that 
his  client  applied  foi-,  and  was  duly  allotted,  ten  shares,  and 
the  sole  question  for  determination  is,  whether  the  shares  were 
forfeited  by  the  Company. 

Now,  it  appears  that  the  appellant  made  default  in  the 
payment  of  the  calls  on  the  shares  and  accordingly  tlie  Company 
issued  to  him,  on  the  1 8th  May  1911,  a  notice  that  if  he  did  not 
pay  the  arrears  of  his  calls  by  a  certain  date,  his  shares  would 
be  liable  to  be  forfeited.  The  appellant  did  not  make  the 
payment  and  it  is  clear  that  the  Company  did  not  carry  out  its 
threat  and  did  not,  in  accordance  with  article  34  of  the  Articles 
of  Association,  pass  a  resolution  forfeiting  the  shares.  The 
appellant's  name  remained  on  the  books  of  the  Company  as  it 
liad  been  before  the  notice.  I  cannot,  in  these  circumstances, 
hold  that  he  ceased  to  be  a  member  of  the  Company. 

To  constitute  a  valid  forfeiture,  there  must  be  the  power  to         .  > 

forfeit,  an  intention  to  forfeit  and  a   notice  of  that  intention  and  f 

i 
further  the   intention  must   be   actually   carried  into  effect.     It  • 

seems  to  me  abundantly  clear  that  a  default  in  payment  of  calls  ' 

does  not  ipso  facto  bring  about  a  forfeiture,  nor  does  the  intention  1 

to  forfeit   not  carried   into   effect   amount  to   a  forfeiture.     The  ' 

company  has   got  the   option  to   forfeit  or  not   and,  unless   the 

/       option  is  exercised,    the  defaulter   continues  to  be  a  member  of 

the  Company. 

Even  where  the  articles  provide  that  a  forfeiture  shall  take 
^XdiCQ  ipso  facto  on  default  inpayment  of  calls,  the  defaulting 
shareholder  cannot  insist  on  the  clause  being  acted  upon.  This 
principle  of  law  is  fully  borne  out  by  the  decision  of  the  Yice- 
Chancellor  iu  Bigg's  Case,  1  Equity,  309  (1).  In  that  case,  a 
shareholder   received   notice  that,  if  he  did  not  pay  his  calls  in  I 

nrrear  by  a  certain  date,  his  shares  would  be  forfeited  without 
further  notice  ;  he  paid  his  calls  on  some  of  his  shares  but  not 
on  others,  stating  that  he  should  submit  to  their  forfeiture,  but 
the  directors  after  all  did  not  forfeit  them  and  kept  his  name  on 
the  books.  On  the  subsequent  winding  up  of  the  Company, 
he  was  held  to  be  a  contributoi'y  iu  respect  of  all  his  shares. 


(1)  1,1865)  1  Equily  309  {In  re  Easl  Kongabcrg  Company)  {Bigg's  Case). 
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Following  the  law  laid  down  in  the  above  judgment,  1  hold 
that  there  has  been  no  foifeiture  in  this  case  and  that  the 
fippellant  was  rightly  placed  on  the  list  of  contributories.  I 
accordingly  affirm  the  order  of  the  Distinct  Judge  and  dismiss 
the  appeal  with  costs. 

Appeal  dismissed. 


No.  37. 

Before  Hon.  Mr.  Justice  ShacU  Lai. 

KANSHI  RAM— (Objector)— APPELLANT, 

Versus 
KISHOR  CHAND,  LIQUIDATOR  OF  THE  ENGINEERS 
AND  CONTRACTORS  COMPANY,  LIMITED- 
RESPONDENT. 

Civil  Appeal  No.  2492  of  1914. 

Compavies—icinding  up  -Contributories — forfeiture  of  xhares— necessity 
for  careful  exercise  of  power  of  directors  in  thi^  matter. 

Held,  that  a  right  to  forfeit  shares  must,  in  order  to  be  effectually  exer- 
cised, be  pursued  with  the  greatest  exactness  ;  it  must  be  exercised  by  the 
proper  parties,  i.e.,  by  directors  properly  appointed  acd  by  the  requisite  num- 
ber of  them  and  in  the  proper  manner  and  for  proper  cause.  The  power 
to  forfeit  is  a  trust,  the  execution  of  which  will  be  narrowly  scanned  by  the 
Court.    Lindley  on  Companies,  pp.  726 — 727,  referred  to. 

Held,  consequently  that  where  the  Directors  of  a  Company  passed  a  reso- 
lution authorizing  the  Managing  Director  to  settle  the  matter  of  appellant's 
liability  privately  with  him  and  to  place  the  result  before  the  next  meeting  of 
the  Board  for  consideration,  and  the'Managing  Director  thereafter  wrote  to 
the  appellant  informing  him  that  his  shares  had  been  forfeited  but  never  laid  the 
matter  before  the  Board,  which,  under  the  .Articles  of  Association,  was  the  only 
body  empowered  to  forfeit  the  shares,  the  action  of  the  Managing  Director 
was  ultra  vires  and  not  binding  on  the  Company  and  the  appellant's  name 
was  rightly  placed  upon  the  list  of  contributories  in  the  winding  up  proceed- 
ings. 

Miscellaneous  Appeal  from   the   order   of  M.  L.  Waring,  Esquire, 
District  Judge,  Amrifsar,  dated  the  6th  of  Oct^htr  1914. 

Obedulla,  for  appellant. 
Mukerjee,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 

Shadi  Lal,  J. — The  point   for   decision   in    this    apper.1    is    16^^  Jany_  1915. 
whether  the   shares   alloted  to  the  appellant   Lala  Kanshi    Ram 
were  duly  forfeited  before  the  commencement  of  the  winding  up. 
It  appears  that,  on  the  7th  July  1912,    the   Board   of  Directors 
passed   a  resolution  authorizing  the  Managing  Director  to  settle 
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the  matter  of  the  appellant's  liability  pris-ately  with  him  and  to 
place  the  result  of  snch  settlement  before  the  next  meetinj^  of 
the  Board  for  consideration.  The  Managing  Director  thereupon 
wrote  a  letter  to  Lala  Kaushi  Ram  on  the  6th  August  1912 
informing  him  tbat  his  shares  had  been  forfeited.  It  is  quite 
clear  that  the  matter  was  never  laid  before  the  meeting  of  the 
Board  which,  under  the  Articles  of  the  Association,  was  the  only 
body  empowered  to  forfeit  the  shares  and  it  seems  to  me  that 
the  Managing  Director's  action  was  altogether  ultra  vires  and 
is  not  binding  upon  the  Company.  There  is  reason  to  believe 
that  the  action  taken  by  the  Managing  Director  was  not 
altogether  hotin  fide. 

A  right  to  forfeit  shares  must,  in  order  to  be  effectually 
exei'clsed,  be  pursued  with  the  greatest  exactness  ;  it  must  be 
exercised  by  the  proper  parties,  i.e.,  by  Directors  properly 
appointed,  and  by  the  requisite  number  of  them  and  in  the 
proper  manner  and  for  pi^oper  cause.  The  right  must  be 
exercised  bona  fide  for  the  purpose  for  which  it  was  conferred. 
The  power  to  forfeit  is  a  trust,  the  execution  of  which  will  be 
narrowly  scanned  by  the  Court.  It  cannot,  for  example,  be 
exercised  surreptitiously,  for  the  purpose  of  expelling  a  share- 
holder, nor  by  connivance,  for  the  purpose  of  assisting  him  in 
getting  rid  of  shares  and  retiring  from  the  Company,  in  fraud 
of  the  other  share-holders.  A  Court  will  not  sanction  or 
recognise  as  valid  a  foi'feiture  made  mala  fide  for  any  such 
purpose   (vide  Lindley  on  Companies,  pp.  726 — 727). 

For  the  aforesaid  rea.'^ons,  I  am  of  opinion  that  the  appel- 
lant was  rightly  placed  upon  the  list  of  the  contributories  and 
that  his  name  must  remain  there.  I  therefore  affirm  the 
order  of  the  Lower  Court  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  38. 

Bef  .'^on.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge. 

KESAR  SINGH  AND  ANOTHER— (Defendants)— 

APPELLANTS, 

Versus 

MUS3AMMAT  DAYALI—(Platxtiff)— RESPONDENT. 

Civil  Appeal  No.   1176  of  1913. 

Goternment   Tenants   (Punjab)  Act,   III  of  189Z— jurisdiction  of  Civil 
Courti  in  matter  of  re-grant  of  a  lap.^ed  occupancy  tenancy. 

Held,  that  -where  a  tenancy  underjthe  Government  Tenants  (Punjab)  Act 
has  lapsed  by  reason  ot   the  original  occupancy  tenant  having  died  without 


Mat,  1915.]  CIVIL  JUDGMENTS-No.  38.  185 


heirs,  as  determined  bj-  seclion  59  of  the  Punjab  Tenancy  Act,  the  Revenue 
authorities  were  entitled  to  re-grant  the  tenancy  to  any  one  they  pleased, 
and  the  Civil  Courts  had  no  jurisdiction  to  interfere  with  such  re-grant. 

HP.  R.  1908  a)  and  13  P.  R.  1913  C2),  referred  to. 

Second  api-eal  from  the  decree  of  P.  D.  Agnew,  Esquire^  Diviaional 
Judge  of  the  GajranxL^ala  BivisuM,  dated  the  Sth  April  llU.3. 

Morton,  tor  ajipelUints. 
Nand  Lai,  for  respondent. 

The  judguieut  of  the  learued  Chief  Judge  was  as  follows  :— 
Sir  Alfred  Kensington,  C.  J. — The  question  to  be  here  'll)ul  Jany.  1915. 
determined  is  whether  the  Civil  Courts  have  any  jurisdiction 
to  interfere  with  the  arrangements  made  hy  the  Revenue 
authorities  in  the  matter  of  re  grant  of  a  lapsed  occupancy 
tenancy  which  is  covered  by  the  Government  Tenants  Act,  111 
of  1893. 

It  is  not  in  dispute  that  Sawan  Singh,  the  original 
occupancy  tenant  to  whom  the  grant  was  made,  has  died 
without  heirs,  as  determined  by  section  59  of  the  Punjab 
Tenancy  Act.  As  has  been  held  in  14  P.  E.  1908(1),  the 
Revenue  authorities  were  then  entitled  to  treat  the  grant  as 
having  lapsed,  and  to  re-grant  the  tenancy  to  any  one  they 
pleased.  They  did  in  fact  re-grant  it  to  the  present  appellants, 
near  collaterals  of  Sawan  Singh,  by  the  order  of  the  Collector, 
dated  9th  September  1910. 

The  plaintiff-respondent  has  claimed  half  the  land  as  being  - 
a  collateral  in  the  same  degree  as  the  appellants.  His 
relationship  has  been  found  to  be  established  as  a  fact  and  thi.s 
is  a  finding  which  cannot  be  interfered  with  in  second  appeal. 
It  does  not  however  follow  that  the  plaintiff  has  any  right  to 
half  the  tenancy,  aud  the  learned  Divisional  Judge  appears  to 
me  to  have  misconstrued  the  ruling  in  1.3  P.  R.  1913  (2),  a.s 
justifying  him  in  giving  plaintiff  a  deci-ee.  He  has  done  so  on 
a  qualified  statement  by  one  of  the  appellants  which  he  has 
treated  as  an  admission  of  plaintiff's  rights,  and  has  thereby 
gone  a  good  deal  further  than  was  contempl  ited  by  the  luling 
quoted. 

I  take  it  to  be  quite  immaterial  whether  Kesar  Singh's 
statement  should  be  treated  as  an  admission  or  not.  The 
tenancy  is  limited  to  the  existing  grautee-s  under  .section  6  of 
the  1893  Act  and  no  one  else  has  rights  which  can  be  recognised 


n.)  14  p.  R.  1908  {Sahibaada  v.  Jawaya). 

(2)  13  P.  R.  1913  (AH  MardanwBakar  Khan). 
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by  the  Civil  Court.'^.  Tt  is  open  to  Kesar  Singh  to  allow  the 
plaintiff  to  join  witli  him  in  cultivation  of  the  land  if  he  pleases, 
though  I  do  not  understand  his  statement  to  mean  that  he  is 
willing  to  do  so.  But  it  is  quite  another  matter  to  tieat  the 
plaiutiff  as  having  a  definite  share  in  the  tenancy  without 
authority  from  the  representatives  of  the  Local  Government. 

1  cannot  follow  the  ai'guraeut  of  the  Lower  Appellate  Court 
in  its  suggestion  that  Government  should  be  pat  to  the  trouble 
of  ejecting  the  plaintiff  or  otherwise  enforcing  the  conditions 
of  the  tenancy  if  so  advised.  The  position  seems  to  me  to  be  the 
reverse  one.  If  plaintiff'  considers  that  he  has  any  right  to 
fchare  in  the  iieAv  grant  his  remedy  is  not  by  suit  in  the  Civil 
Courts  but  by  application  to  the  Revenue  authoiities  to  modify 
their  orders  of  1910.  Whether  they  Avould  listen  to  him  or  not 
is  a  matter  which  no  Civil  Court  can  say,  but  it  is  easy  to 
understand  that  they  iuight  strongly  object  to  an  addition  to 
the  existing  grantees,  and  to  my  mind  it  is  clear  that  the 
Courts  cannot  go  over  the  heads  of  the  responsible  authorities 
in  a  suit  to  which  Gorernment  is  not  even  a  party.  It  is  their 
duty  under  the  law  to  scru})ulously  refrain  from  any  sort  of 
encroachment  on  the  po'<vers  of  the  Local  Government  where 
their  action  has  no  legal  authority  and  may  prove  embarrassing. 

The  defendants'  appeal  is  accordingly  accepted.  The  decree 
of  the  Lower  Appellate  Court  in  plaintitt''s  favour  is  set  aside, 
and  the  plaintiff's  suit  is  dismissed  with  costs  throughout  to 
the  defendants. 

Appeal  accepted. 

No.  39- 

Before  Bon.  Mr.  Justice  Shah  Din  CDul  Hon.  Mr.  Jutstice 

LeRossiguol. 

MUSSAMMAT  BHAMBUL  DEVI— (JuDG5lENT-DEBT0R)— 
APPELLA^T, 
Versus 
NAHAIN  SINGH— (Deckee-holulu)— RESPONDENT. 

Civil  Appeal  No.  13U  of  1913. 

Custom— liability  oj  ancestnd  landed  property  to  attachment  under 
a  money  decree  against  the  male  proprietor  after  his  death,  when  the  property 
has  passed  on  to  his  widoic  on  the  usual  life  estate. 

Uehl.  that  where  a  male  proprietor  governed  by  customary  law  has 
tontrarted  a  debt  in  respect  of  which  a  simple  money  decree  has  been  passed 
against  him  and  thereafter  has  died  leaving  ancestral  landed  propeity   which 
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has  come  into  the  possession  of  his  widow  on  the  usual  life  estate,  such 
property  is  liable  to  be  attached  at  the  instance  of  the  deceased  proprietor's 
judgment-creditor  in  execution  of  liis  money  decree. 

4  P.  R.  1913  (F.  B.)  (1),  distinguished. 
First  appeal  from  the  order  nf  Lata  Sri  Bom  Poplai,  District 
Judge,  Avihala,  dated  the  If^fh  May  1913. 

Nand  Lai,  for  appellant. 
Oertel,  for  respondent. 

The  order  submitting  the  case  to  a  Division  Beneh  was 
delivei'edby — • 

Shah  Dix,  J. — The  question  for  decision  in  this  appeal  is  10^^*  I^^^-  191-1. 
whether,  where  a  male  pi'oprietor  governed  by  Customary  Law 
has  contracted  a  debt,  in  respect  of  which  a  simple  money  decree 
has  been  passed  against  him,  and  thereafter  has  died  leaving 
ancestral  landed  property,  which  has  come  into  the  possession  of 
his  widow  on  the  usual  life  estate,  such  property  is  liable  to  be 
attached  at  the  instance  of  the  deceased  proprietor's  judgment- 
creditor  in  execution  of  his  money  decree. 

This  question  is  not  directly  dealt  with  in  the  Full  Bencli 
ruling  of  thif*  Court,  4  P.  R.  1913  (1),  though  the  terms  of 
the  reference  and  of  the  answer  of  the  Full  Bench  thereto  are 
wide  enough  to  cover  it.  As  cases  of  this  description  are  by 
no  means  uncommon,  I  think  that  it  is  desirable  to  have  an 
authoritative  decision  by  a  Division  Bench  on  the  question 
involved  ;  and  I  refer  the  case  to  a  Division  Bench    accoi'dingly. 

Early. 


The  judgment  of  the  Court  was  delivered  by — 

Le  Rossignol,  J. — The  matter   for  decision  in   this   case   is  13//*  Fehy  1015. 
clearly  stated  in   the  referring  order.     Before  us   a   fresh    point 
has  been  raised,  that  the  fact  of  the  attachment  of  the  property 
during  the  lifetime  of  the  debtor  establishes    a   kind   of   charge 
on  it. 

It  is,  however,  admitted  that  attachment  does  not  quite 
amount  to  a  charge  on  the  property  ;  the  point  is  not  pressed 
with  any  warmth,  and  we  are  aware  of  no  authority  or  principle 
which  would  justify  the  conclusion  at  which  Ave  are  asked 
to  arrive. 

Attachment  of  property  does  not  affect  any  title  therein, 
but  merely  prohibits  its  ti^ansfer.  We  notice  also  that  in  the 
case,  on  which  4   P.    P.    of   1913  is   based,  the    property  had 


(1)  4  P.  R.  1913  {F.  B.)  (Jagdip.Singh  v.  Bawa  Narain  Sivgh), 
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there  too   been    attached    during  the   lifetime    of  the   original 
debtor. 

The  difficulty  in  this  case  proceeds  from  the  necessity  of 
determininer  whether  the  widow  is  to  be  considered  the  next 
holder  as  the  tei-m  is  used  in  4  P.  R.  of  1913  (1). 

The  tenure  of  the  widow  is  very  different  from  that  of  the 
reversioner  both  in  its  nature  and  in  its  origin.  The  widow's 
life-tenure  originated  in  her  rii>;ht  to  maintenance,  bat  though 
originally  heri-ight  was  one  only  of  maintenance  which  in  course 
of  time  became  a  right  to  the  enjoyment  of  tlie  whole  estate, 
whether  it  exceeled  her  needs  or  not,  it  is  not  now  disputable 
that  her  right  is  to  the  whole  estate. 

That  right  si  e  derives  from  her  marriage  ;  she  is  her 
husband's  representative  and  so  far  has  tliis  principle  been 
carried  tl>at  in  many  ti'ibes  .';he  represents  her  husband  even  in 
collateial  succession. 

Had  her  husband  remained  in  existence,  he  could  not 
have  resisted  attachment  of  his  property.  How  then  can  his 
widow,  who  derives  all  her  right  from  her  husband,  claim  a 
privilege  which  her  husband  did  not  enjoy  ?  1 

The  reversioners,  on  the  other  hand,  derive  their  right  not 
from  the  last  male  holder,  but  fi'ora  the  common  ancestor,  and 
their  right  is  antagonistic  to  that  of  the  last  male  holder. 

Tn  this  view  4  P.  P,  of  1913  would  appear  not  to  cover  the 
case  of  a  widow,  nor  is  there  any  internal  evidence  in  the 
bod}'  of  that  judgment  that  the  case  of  a  widow  was  pi*esent 
to  the  minds  of  the  learned  Judges  wlio  decided  tlie  case. 

In  the  past,  it  has  been  a  generally  accepted  proposition 
that  a  widow  for  necessity  may  alienate  her  deceased  husband's 
property  and  the  satisfaction  of  his  just  debts  has  invariably 
been  regarded  as  necessity. 

Now,  as  has  often  been  remarked,  custom  is  not  always 
logical,  and  to  seek  to  extend  custom  by  logical  processes, 
e.  g.,  by  analogy,  is  a  dangerous  proceeding  which  may  lead 
to  very  untoward  and  unexpected  results. 

Not  without  good  reason,  therefore,  has  it  been  laid  down 
that  custom  is  not  a  matter  of  inference,  but  a  matter  of  proof. 
Custom  is  in  fact,  whatever  can  be  proved  to  be  the  custom, 
nothing  more  and  nothing  less. 


U)  4  P.  R.  1913  (P.  B.)  (Jagdlp  Singh  v.  Bawa  Narain  Singh). 
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As  remarked  above,  it  has  been  customary  to  regard  the 
deceased's  estate  in  the  hands  of  his  widow  as  liable  for  his  just 
debts,  bat,  if  that  view  is  erroneous  and  is  to  be  superseded,  the 
burden  of  proving,  that  it  is  incorrect  and  deserving  of  that 
fate,  lies  heavily  on  the  person  asserting  this.  But  no  custom, 
unless  consecrated  by  time,  has  the  force  of  law. 

In  regard  to  the  question  now  before  us,  we  consider  the 
widow's  estate  a  continuation  of  her  deceased  husband's  and 
hold  that  his  property,  so  loug  as  it  remains  in  her  hands,  is 
liable  to  satisfy  his  debts.  In  this  view  we  dismiss  this  appeal 
with  costs. 

Appeal  dismissed. 


No.  40. 

Before  Hon.  Sir  Alfred   Kensington,  Kt.,  ChieJ  Jnchje,  and 
Hon.  Mr.  Justice  Ratfigan. 

HARKISHEN  LAL— (Examinee)— APPELLANT, 

Versus 
SABASWATI  RAM -(Applicant)— AND  OTHERS— 
(RESPONDENTS). 

Civil  Appeal  No.  24.5  of  1915. 

Indian  Companies  Act,  1882,  sections  162,  163,  169— oppcaZ  by  person 
ordered  to  be  examined — grounds  for. 

Held,  that  persons  ordered  to  be  examined  imder  .sections  162,  163  of 
the  Companies  Act  of  1882  have  locus  standi  to  prefer  an  appeal  against  the 
order  under  section  1G9  of  the  Act. 

Held  also,  that  an  appeal  lies  if  the  appellant  can  show  that  the  order 
impugned  is  vexatious  or  oppressive,  so  far  as  he  is  concerned,  and  that  it  is 
not  just  or  beneficial  for  purposes  of  the  winding  up. 

19  Ch.  D.  118  (1),  12  Ch.  D.  77  (2),  15  Ch.  D.  139  (3)  and  45  Ch.  D. 
87  (4),  referred  to,  also  33  Ch.  D.  314  (5)  and  /.  L.  R.  11  Bom.  61  y&). 

Miscellaneous  first  ap-peal  from  the  order  of  H.  F.  Forbes,  Esqiiire, 
Additional  Judge,  Lahore,  dated  the  5th  January  1915. 

Oei-tel  and  Parker,  for  appellant. 

Herbert,  for  Official  Liquidators,    People's    Bank    of  India, 
Limited,  respondents. 

Nemo,  for  Saraswati  Ram,  respondent. 

(1)  a881)  19  Ch.  D.  118  {Whitworth's  Case). 

(2)  (1879)  12  Ch.  D.  77  (In  re  Gold  Company). 
(3j  (1880)  15  Ch.D.  139  (Heirons  Case). 

(4)  (1890)  45  Ch.  D.  87  (In  ?e  North  Aii^tralian  Territory  Company). 

(5)  (1886)  33  Ch.  D.  SU  {Imperial  Continental  Water  Corporation  Case). 
(§)  (1886)  I,  L.  R.  11  Bom.  61  (In  re  Alladinbhoy  Eubibhoy). 
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The  judgment  of  the  Court  was  delivered  by — ■ 

20th  Feby.  1915.  RattiOxAij,   J.— The    People's    Bank   of   India,   Limited,    an 

extensive  financial  undertaking  with  branches  in  various  parts 
of  India,  is  being  wound  up  under  the  orders  of  the  District 
Judge,  Lahore,  and  Mr.  G.  E.  Meugens  and  Mr.  E.  D.  Dignasse, 
well-known  Chartered  Accountants  of  high  reputation,  have 
been  appointed  official  liquidators  and  for  some  time  past  have 
been  engaged  in  the  difficult  task  of  winding  up  the  Company's 
affairs. 

On  the  27th  April  1914,  one  Kishen  Chand,  a  Sub-Inspector 
of  Police,  presented  a  petition  to  the  District  Judge  stating  that 
he  had  deposited  the  sum  of  Rs.    2,650   in   the   late   Bank   and 
praying  that   action   might  be  taken  against  the  Directors  and 
Manager  under  section  214  of  the  Indian  Companies  Act,  VI  of 
1S82.     On  the  2nd  June  1914,  the  said  petitioner  applied  to  the 
Coui't  for  discovery  and  inspection  of  certain  books   and   docu- 
ments  and  for  the   examination   of   Mr.   Harkishen   Lai,    late 
Director,    Pandit   Rup   Narain,  late  Manager,    and   one   of  the 
two  official   liquidators.     There   is   nothing   on   the   record   to 
indicate   what   has  happened  to  these  two  petitions,  but   we  are 
led  to  understand  that  they  were  withdrawn. 

On  the  25th  April  1914  Mr.  Saras wati  Ram,  Pleader  of 
Jullundui*,  presented  an  application  to  the  District  Judge  stating 
that  he  had  deposited  the  sura  of  Rs.  3,500  in  the  Jullundur 
branch  of  the  late  Bank  and  praying  that  action  under  section 
214  of  the  Act  might  be  taken  against  the  Directors  and 
Manager.  On  the  22nd  May  1914  objection  on  various  grounds 
was  taken  by  Mr.  Harkishen  Lai  and  Bhai  Gurdit  Singh,  late 
Directors,  to  the  petition  and  the  District  Judge,  by  order,  dated 
the  22nd  May,  directed  the  petitioner  to  file  an  affidavit  in 
suppoi't  of  his  application.  In  the  course  of  this  order  the 
learned  Judge  remarked,  "  It  is  clear  that  the  petitioners 
"  desire  a  roving  commission  to  examine  the  Directors  on  their 
'*  management  of  the  Bank.  This  may  make  it  easier  for  them 
"  to  discover  any  mismanagement  which  has  taken  place,  but 
"  at  the  same  time  it  appears  to  me  to  be  radically  unjust  to  the 
"  Directors,  They  come  into  Court  without  any  distinct  charge 
"  being  framed  against  them  and  are  totally  unprepared  to 
"  meet  the  allegations  there  made." 

On  the  26th  May  Mr.  Petman,  on  behalf  of  Mr.  Saras  wati 
Ram,  stated  that  he  did  not  intend  to  press  the  petition  under 
feection  214  and  elected  to  proceed  with  the  petition,  dated  the 
24th  of  May,  in  which  hjs  client  prayed  the  Court  to  take  actioq 
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under  sections  162  and  16.'?  of  the  Act  with  a  view  to  discovery 
and  inspection  of  the  book.s  and  papers  of  the  Bank,  and  the 
examination  of  Mr.  Harkishen  Lai,  Pandit  Rup  Narain  and  one 
of  the  official  liquidators.  This  jjetition  is  supported  by  a 
lengthy  affidavit  which  will  be  found  at  pages  47  to  55  of  the 
record.  An  amended  copy  of  this  application  was  tiled  on  the 
18th  June  1914,  and,  on  the  16th  of  July,  the  District  Judge, 
Mr.  Amir  Ali,  passed  an  order  which  commends  itself  to  us  as 
eminently  proper  in  the  circumstances. 

He  points  out  in  the  course  of  this  order  that  the  examina- 
tion of  a  person  under  sections  162  and  163  of  the  Act  is,  as  a 
genei'al  rule,  entrusted  to  the  official  liquidator  and  that  befoie 
calling  upon  either  the  petitioners  or  the  Directors  to  attend 
for  the  purposes  of  the  examination  prayed  for,  and  in  order  to 
discover  whethei*  the  enquiry  was  likely  to  lead  to  some  benefit 
to  the  creditors  and  was  not  merely  intended  to  harass  and 
annoy  the  Directors  and  Manager,  he  considered  it  necessary  to 
call  for  a  detailed  report  from  the  official  liquidators  concerning 
the  allegations  made  in  the  petitions,  affidavits  and  counter- 
affidavits.  This  order  would  liave  been  proper  under  any 
circumstances,  but  in  the  present  case  was  further  justified  by 
the  letter,  dated  the  llth  July  1914,  wliich  Mr.  Meugens,  one  of 
the  official  liquidators,  had  addressed  to  the  District  Judge. 

On  the  llth  November  1914,  the  official  liquidators,  in 
compliance  with  the  District  Judge's  order  of  the  16th  July, 
filed  a  very  comprehensive  report  (see  pages  133 — 160  of  the 
record)  in  which  they  discussed  in  detail  the  various  allegations 
made  by  Mr.  Saraswati  Ram  and  Lala  Kishen  Chaud  against 
the  Directors  and  Manager  of  the  late  Bank  and  the  counter- 
affidavits  of  Mr.  Harkishen  Lai,  and,  while  expressing  their 
readiness  to  assist  in  auy  way  in  tlieii'  power  in  a  straight  =■ 
forward  inquiry,  strongly  protested  against  the  manner  in 
which  their  time,  which  was  of  value  to  depositors  and  share- 
holders, was  being  wasted  by  reason  of  the  unsatisfactory 
manner  in  which  proceedings  were  being  conducted.  They  also 
suggested  that  persons  who  had  no  real  interest  in  the  beneficial 
winding  up  of  the  Bank  were  behind  these  proceedings. 

On  the  2nd  January  1915,  the  various  parties  and  their 
Counsel  appeared  before  the  District  Judge  and,  according  to 
Mr.  Forbes'  order  of  that  date,  Mr.  Petman  appeared  in  support 
of  the  application  under  sections  162  and  163  only,  while 
Mr.  Jai  Gopal  appeared  on  behalf  of  Mr.  Saraswati  Ram  to 
support  his  application  under  section  214. 
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Ou  the  5!:h  January  the  District  Judge  passed  the  order 
now  under  appeal  and  lield  that  this  was  a  tit  and  pi'oper  case 
in  Avhich  all  the  Directors  should  be  examined  and  the  conduct 
of  the  examination  made  over  to  petitioners'  Counsel,  inasmuch 
as  the  official  liquidators  did  not  wish  to  conduct  it.  The 
learned  Judge  thereafter  fixed  the  8th  of  February  and  the 
following  days  for  the  examination  and  directed  Counsel  to  file 
a  list  of  documents  with  the  liquidators  which  they  wished  to 
produce. 

From  the  last  mentioned  order  of  the  District  Judge 
^Mr.  Harkishen  Lai  and  Mr.  Umar  Bakhsli,  two  of  the  Directors, 
have,  under  section  169  of  the  Act,  tiled  separate  appeals  in 
this  Court,  Mr.  Oertel  appearing  on  behalf  of  Mr.  Harkishen 
Lai  and  Mi-.  Parker  on  behalf  of  Mr.  Umar  Bakhsh  ;  Mr. 
Herbert  appears  for  the  respondents,  official  liquidators,  and  the 
respondent,  Mi-.  Saraswati  Ram,  was  not  present,  though  duly 
served  with  notice  of  the  hearing.  At  the  commencement  of  tlie 
j)roceedings  ISIr.  Petman  informed  us  that  he  and  Mr.  Jai  Gopal, 
who  appeared  for  Mr.  Saras wati  Ram  in  the  District  Judge's 
Court,  had  received  instructions  from  their  client  only  a  few 
minutes  before  the  hearing  of  the  case  and  that  they  were  not 
io  a  position  to  accept  a  brief  tendered  so  late.  Mr.  Petman 
admitted  that  his  client  had  had  ample  notice  of  the  hearing 
and  that  apparently  he  alone  was  to  blamo  for  not  having 
placed  his  counsel  in  a  position  to  appear  for  him  at  the  hearing. 

The  first  point  which  wc  have  to  decide  is,  whether  the 
appellants  (who  are  two  of  the  persons  whom  it  is  proposed  to 
examine)  have  any  locus  standi  to  prefer  the  appeals  which 
purport  tu  be  made  under  section  169  of  the   Indian    Companies 

Act,  1882. 

This  section  is  in  terms  similar  to  the  first  part  of  section 
124  of  the  English  Companies  Act  (25  and  26,  Vict.,  c.  89), 
and  in  the  well-known  Whitivorth's  Case  (19,  Ch.  Div.  118)  (1), 
the  Court  of  Appeal  in  England  held,  that  it  was  not  competent 
to  a  person  whose  examination  had  been  ordered  by  the  Court 
conducting  the  winding  up  proceedings,  to  appeal  from  the 
order,  (c/.  also  in  re  Gold  Company ^  12  Ch.  D.  77)  (2).  On  the 
other  hand,  in  Heirons  Case  (15  Ch.  D.  139)  (3)  such  a  person 
was  allowed  to  appeal  and  his  appeal  was  accepted,  on  the 
ground  that  the  powers    conferred  by  sections  1 15   and  138  of 


(1)  (1881)  19  Ch.  D.  118  {Whitioorlh's  Case). 
k2)  (lS7y)  12  Ch.  D.  77  (In  re  Gold  Company \ 
(3)  (1880)  15  Ch.  D.  139  {Heirons  Case). 
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the  Enyiish  Act  uf  1862  (correspoudiug  to  seet'ous  1(52  ami 
182  of  the  Indian  Act  of  lfci82)  are  "  very  inquisitorial  and  the 
"  more  inquisitorial  they  are,  the  more  the  Court  is  bound  to 
"  take  care  that  they  are  not  used  for  the  purpose  of  vexation 
"  and  oppression,"  and  to  see  that  tlie  proposed  examination 
of  the  appelhmt  will  be  "  just  and  beneticial  for  the  purposes 
"  of  the  winding  up." 

In    a   still    later  case    [In  re   N-  Andadia)L    Territory  Cat/., 
45  Ch.  D.  87)  (1)    the   Court   of    Appeal    (Cotton,    Boweu  and 
Fry.  L.  JJ.)  threw  doubts  upon  the  correctness   of  the   absolute 
rule   laid    down    in    WhihcortWs    Case    and  the    Gold  Company's 
Case.     In  this  case  Bowen,  L   J.,    remarked,    with  reference    to 
section  115  of  the  English  Act.     "  lu  the   first  place,  it  must  be 
"  observed    that  this   is     an  extraordinary   section.      It  is  an 
"  extraordinary   power,   it  is    a    power   of  an  inquisitorial  kind 
"  which  enables  the  Court  to  direct  to  be  examined — not  merely 
"  before     itself,     but     before    the     examiner   to    be   appointed 
"  by  the    Court,    some    third    person,    who    is    no    party    to    a 
"  litigation.     That   is    an    inquisitorial   power  which  may  -work 
"  with  great  severity  against  third  persons,  and    it  seems  to  me 
"  obvious  that  such  a  section  ought  to  be  used  with  the  greatest 
"  care,  so  as  nut  unnecessarily  to  put  in    motion  the    machiueiy 
"  of  justice   when   it    is  not  Avanted,  or  to  put  il   in  motion  at  a 
"  stage  when  it  is  not   clear   that  it   is    wanted,    and   certainly 
"  not  to  put  it  in  motion  if  unnecessary  mischief  is  going    to   be 
'•  done  or  hardship  inflicted  upon  the  third  person  who  is  called 
"  upon    to  appear    and   give    information.      Having    regard    to 
"  those  characteristics   of   this    section    which    I    have    touched 
"  upon,    I    certainly  should  be  loth  to  conclude  that  the  Avitness, 
"  if   1  may  call  him  a  witness,  the   examinee,  the  per.-on,  who  is 
'•  to  be  examined  and  against  whom    or    upon    whom    the  order 
"  has  been    served,  has    not  a  locus  standi  to  complain  that  tliat 
"  order  is  oppressive  or  hard  upon  him." 

if,  then,  even  in  England  where  the  Cuuit  v.hich  conducts 
winding  up  proceedings  is  presided  over  by  a  Judge  Avho  has 
an  intimate  knowledge  of  the  intricacies  of  Company  law,  the 
"  examinee  "  is  competent  to  appeal  from  an  order  passed 
under  section  115  of  the  English  Act,  o.  fortiori  should  such  an 
appeal  be  allowed  in  thi^i  country  fionj  orders  passed  under 
section  162  or  section  163  of  Act,  VI  of  1882,  as  it  is  no 
disparagement  to  District  and  Additional  Judges  to  a.ssert  that 
they   cannot   as    yet   justly  claim  a  very   profound  or  extensive 

\i)  [l^'M)  1j  L'k,  D.  b7  [In  re  ^'vrUt  AudrulKni  Tcrrilvij  Cvmi'jiijj. 
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acqiKuiitauce  with  the  principle.s  of  that  difficult  braucli  of  law 
which  relates  to  the   wiudtng-up  of  the  Companies. 

We  hold  accordingly,  that  the  examinee  (to  use  the 
convenient  expression  of  Lord  Justice  IBowen)  has  a  locus  standi 
to  appeal  under  section  169  of  the  Act. 

The  next  question  relates  to  the  grounds  upon  which  such 
an  appeal  can  be  preferred.  The  cases  cited  above  are  authori- 
ties for  holding  that  an  appeal  lies  if  the  appellant  can  show 
that  the  order  impugned  is  vexatious  or  oppressive,  so  far  as 
he  is  concerned,  and  that  it  is  not  "  just  or  beneficial  for  the 
"  purposes  of  the  winding  up."  In  the  case  before  us,  the  two 
appellants  uige  that  action  has  been  taken  against  them  merely 
in  order  to  harass  and  oppress  them,  and  that  the  petitioner, 
upon  Avhose  application  the  order  was  passed,  is  the  puppet  of 
influential  persons  who  have  no  interest  in  the  winding-up  and 
u'e  actuated  by  feelings  of  animosity  against  the  directors. 
The  olEi.'ial  liquidators  in  their  report  of  the  11th  November 
1914  make  the  same  suggestion. 

These  allegations  may  or  may  not  be  well-founded,  but  wc 
are  not  ])iepared  to  Jiold  that  action  under  sections  1G2  and 
llio  of  the  Act  should  not  be  taken  merely  because  the  result 
would  be  to  cause  annoyance  or  harassment  to  the  examinee. 
That  is  not  the  test  for  deciding  whether  such  an  order  should 
be  passed.  The  question  (and  the  sole  question)  for  the  Court 
is,  whether  the  order  is  called  for  in  the  interests  of  the 
Company's  contributoi'ies  and  creditors,  or  either  of  them  ;  or, 
in  other  words,  whether  it  W'ill  prove  "  just  or  beneficial  "  for 
the  purposes  of  the  winding-up.  If,  in  the  opinion  of  the  Court, 
formed  upon  reasonable  grounds,  it  w'ill  prove  just  or  beneficial 
for  those  purposes,  the  older  should  be  made  irrespective  of 
the  annoyance  or  inconvenience  to  the  examinee  which  may  be 
caused  thereby  ;  if,  on  the  other  hand,  the  Court  is  satisfied, 
upon  reasonable  grounds,  that  such  an  order  is  not  (at  all  events 
at  that  stage)  likely  to  prove  "  beneficial  "  for  the  purposes 
of  the  winding-up,  it  should  refuse  "  to  put  in  motion  the 
"  machinery  of  justice." 

In  the  hnijerial  Continental  Water  Corporation  Case,  (jdi 
C/i.  D.  314)  (1),  Cotton,  L.  J.,  observed,  with  reference  to  the 
provisions  of  section  115  of  the  English  Act  of  1862,  "  Primd 
"  facie  the  powers  of  this  section  are  to  be  exercised  for  the 
"  purposes    of   the   winding-up  and  for  the  benefit  of  those  who 

U)  (iSbGj  oo  Ch.  D.  oil  {liniKrUil  Conlimniul  WalerCorpotation  Ciise). 
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"  are  interested  in  tho  winding-up,"  Lindley,  L.  J.,  was  of  the 
same  opinion.  "  This  section,"  he  says,  "  is  one  of  a  group  with 
"  which  we  are  all  familiai%  sections  100,  115,  1(35  and  16?, 
"  which  authorise  proceedings  against  directors.  The  object 
"  of  them  all  is  to  enable  the  company,  through  its  liquidator, 
"  with  a  view  to  the  benefit  of  the  Creditor  or  contributories,  or 
"  both  of  them,  to  ascertain  what  has  been  going  on,  and  what 
"  has  been  done  with  the  assets  of  the  Company." 

To  a  similar  purport  are  the  remarks  of  Lopes,  L.  J., 
"  The  115th  section  of  the  Companies  Act  of  1862  gives  large 
"  and  extensive  powers  to  the  Court  in  respect  of  certain 
"  matters,  but  these  powers  are,  1  understand,  given  with  a 
"  view  to  the  more  beneficial  winding-up  of  the  Company  "  ; 
((•/.  also  the  ruling  of  the  Bombay  High  Court  upon  the 
analogous  section  of  the  Indian  Insolvency  Act  (11  and  12, 
Vict.,  C.  21,  S.  86)  reported  as  /.  L.  R.  XT  Bum  6\)  (1). 

It  is,  no  doubt,  for  the  Court  which  is  conducting  the 
winding-up  to  decide  whether  or  not  it  will  exei'cise  those 
powers,  and  with  the  exercise  of  its  discretionary  po5\^er,  a 
Court  of  Appeal  will  obviously  be  reluctant  to  interfere,  lint 
this  discretionary  powei'  must  be  exei'cised  judiciously  and  nut 
without  due  consideration. 

In  the  case  before  us  we  feel  compelled  to  interfere,   not    in 

the  interests  of  the  appellants,  but  because  we  are  satisfied  that 

the  Additional   Judge  did  not  pay  sufficient   regard    to   matters 

which  should   have    been  primarily  considered  by  him   and  that 

his  order,  if  carried  out,  will  delay  and  impede  the    winding-up, 

and   prove   detrimental   to   the  interests  of  the  general  body  of 

the  Company's  creditors  and  contributories.     This  is  the  opinion 

deliberately  expressed  by  the  ofiicial  liquidators,   of    whom    one 

(Mr.   Dignasse)    appeared    before     us   at     the    hearing   of    the 

appeals    and,    in    answer    to    questions  put  to  Lini  by  us,  btated 

that  he  and  his  colleague  were   entirely    opposed    to    the    action 

which    the   Additional   Judge    proposed     to    take   as,     in    their 

opinion,    it    would    result    in    no   good  ;    would  seriously  hinder 

them    in   their  woik  of  liquidation   and  in  all  probability    would 

prove    injurious   to   the    persous    interested  in    the  winding-up. 

The  official  liquidators  are  expert  accountants    of    standing  and, 

so   far    as    the    record  discloses,  mj    soit  of  imputation  has  been 

made  agaiu.st  either  their  bond  JiJc-s,    ur    their    competency,    nor 

is  there     any    suggestion  that    they    are    not  working     whole- 

(1)  {iSiHJ}  l.L.R  llDumMJiirc  AUadinhhvj  lliibibhuij) . 
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lieartedly  fur  the   beuetit  of  the  vast  number  of    creditijrs  of  the 
Compauy  whose  interests  are  practically  in  their  bauds. 

In  these  circumstances,  it  is  impossible  for  us  to  allow  one 
or  two  creditors,  for  reasons  peculiar  to  themselves,  to  jeopar- 
dize the  successful  issue  of  the  liquidation  proceedings,  and  it  is 
upon  this  gi  ound — and  upon  this  ground  alone — that  we  accept 
these  ap})eals  and  set  aside  the  order  passed  by  the  Additional 
Judge  on  the  5tli  January  last.  The  learned  Judge  has  not,  we 
think,  paid  that  regard  to  the  objections  of  the  official  liquidators 
Avhich  was  their  due  as  coming  from  experts  who  apparently 
are  acting  impartially,  honestly  and  competently  in  the 
discharge  of  their  very  arduous  duties. 

As  respondent  is  responsible  for  these  proceedings,  we 
direct  that  he  pay  the  costs  of  each  ai)])ellant,  and  we  fix 
Pleaders'  fee  in  each  appeal  at  Rs.  100. 

Appeal  accepted. 
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Before  Hon.  Mr,  Justice  Johnstone  and  Hon.  Mr.  Justice 

Beadon. 
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60  P.  R.  1911  (5),  62  P.  B.  1913  (6),  107  P.  L.  R.  1913  (7),  I.  L.  R.  22 
All.  222  (8),  53  P.  R.  1896  (9)  and  I.  L.  R.  17  Cal.  906  (910)  (10),  referred 
to. 

First  appeal  from  the  decree  of  Nawab  Sadallah  Khan,  District 
Judge,  Shahpur,    dated  the  30th  May  ]  911. 


Nanak  Chaud  and  Brij  Lai,  for  appellants. 
Gobind  Das,  for  respondents. 


(1)  (1S»9)  /.  L.  R.  13  Mad.  269  (Krishna  v.  Chathappan). 

(2)  81  P.  R.  188o  [F.  B.)  {Ghulam  Shah  v.  Malik  Muzaffar  Khan). 

(3)  43  P.  R.  1889  {Amir  Bakhsh  v.  Dula). 

(4)  204  P.  L.  R.  1912  {Karam  Chand  v.  Lehna.) 

(6)  60  P.  R.  1911  (Sayad  Mir  Nawab  v.  Hardeo). 
(6j  62  P.  R.  1913  {Khuda  Bakhsh  v.  Mathra  Das). 

(7)  107  P.  L.  R.  1913  iGauhar  Khan  v.  SAer  Muhammad  Khan). 

(8)  a90j)  i.  L.  «.  22  4//.  222  {Kamlapat  v.  Baideoj. 

(9;  53  P.  E.  1896  (Rao  Ghulam  Muhammad  Khan  v.  A'a/iar  AH). 

(10)  (1890;  /.  L.  R.  17  CaL  906  (910;  {Kali  Kanta  v.  Gouri  Prosad). 
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heartedly  for  the  beuetit  of  the  vast  uumber  of   creditort;  of  the 
Company  whose  iuterests  are  practically  in  their  hauds. 

In  these  circumstances,  it  is  impossible  for  us  to  allow  one 
or  two  creditors,  for  reasons  peculiar  to  themselves,  to  jeopar- 
dize the  successful  issue  of  the  liquidation  proceedings,  and  it  is 
upon  this  ground — and  upon  this  ground  alone — that  we  accept 
these  appeals  and  set  aside  the  order  passed  by  the  Additional 
Judge  on  the  5th  January  last.  The  learned  Judge  has  not,  we 
think,  paid  that  regard  to  the  objections  of  the  official  liquidators 
which  was  their  due  as  coming  from  experts  who  apparently 
are  acting  impartially,  honestly  and  competently  in  the 
discharge  of  their  verv  arduous  duties. 


As   respondent   is   responsible   for   these   proceedings,    we 


diret 
Plea 


JDNE,  1915.  J  CIVIL  JUDGMENTS -No.  41.  Igf 

No.  41. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Jtistice 

Beadon. 

HADU  AND  OTHERS— (Plaintiffs)— APPELLANTS, 

Versus 

LALA  AND  OTHERS -(Defendants)— RESPONDENTS. 

Civil  Appeal   No.  932  of  191 L 

Civil  Procedure  Code,  1908,  order  22,  rules  ^  and  ^—limitation— sufficient 
cause  for  not  bringing  representative  of  deceased  respondent  on  record  within 
time — abatement  of  appeal  in  toto. 

The  plaintiSs,  proprietors  of  taraf  Charhda,  sued  the  defendants,  co- 
proprietors  in  the  taraf,  for  a  declaration  that  the  shamilat  of  the  taraf 
was  di\'isible  between  plaintiffs  and  defendants,  according  to  ancestral 
shares,  and  not  according  to  Khewat.  Daim  was  one  of  the  defendants 
impleaded.  The  first  Court  dismissed  plaintiffs'  suit.  Plaintiffs  appealed 
to  the  Chief  Court  impleading  the  same  defendants  as  respondents.  Daim 
died  during  pendency  of  the  appeal  and  plaintiffs-appellants  did  not 
present  an  application  to  the  Court  to  bring  Daim's  legal  representative 
on  the  record  till  six  months  and  9  days  after  his  death. 

Held,  that  mere  ignorance  of  law  is  not  sufficient  cause  for  not  applying 
within  time  to  bring  the  legal  representative  of  a  deceased  respondent  on  the 
record. 

I.  L.  R.  13  Mad.  269  (1),  81  P.  R.  1886  (F.  B.)  (2,\  43  P.  R.  1889  (3j  and 
204  P.L.  R.  1912  (,4)  refen-ed  to. 

Held  also,  that  the  appeal  abated  wholly  and  not  only  as  against  Daim. 

60  P.  R.  1911  (5),  62  P.  B.  1913  (6),  107  P.  L.  E.  1913  (7),  /.  L.  R.  23 
All.  222  (8},  53  P.  R.  1896  (9)  and  I.  L.  B.  17  Cal.  906  (910)  (10),  referred 
to. 

First  appeal  from  the  decree  of  Nawah  Sadtillah  Khan,  District 
Judge f  Shahpur,    dated  the  30th  May  1911. 

Nanak  Chand  and  Brij  Lai,  for  appellants. 
Gobind  Das,  for  respondents. 


(1)  (1S»9)  /.  L.  R,  13  Mad.  269  (Krishna  v.  Chathappan). 

{2)  81  P.  R.  1886  (P.  B.)  {Ghulam  Shah  v.  Malik  Muzaffar  Khan). 

(,3)  43  P.  R.  1889  {Amir  Bakli.<h  v.  Dula). 

(4)  204  P.  L.  R.  1912  {Karam  Chand  v.  Lehna.) 

(b)  60  P.  R.  1911  {Saijad  Mir  Naicab  v.  Hardeo). 

(6)  62  P.  R.  1913  {Khuda  Bakhsh  v.  Mathra  Das). 

(7)  107  P.  L.  R.  1913  iCauhar  Khan  v.  Sher  Muhammad  Khan). 
(8J  UyOJ)  1.  L.  R.  22  All.  222  {Kamlapat  v.  Baldeo). 

(9;  53  P.  B.  1896  {Bao  Ghulam  Muhammad  Khan  v.  Nahar  AH). 

(10)  (1890;  /.  L.  R.  i7  Cal.  906  (9i0j  {Kali  Kanta  v.  Gouri  Prasad). 
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The  judgment  of  the  Court  was  delivered  by — 

18th  Nov.  1913.  Johnstone,  J. — In  this  first    appeal  the  effect  upon  the  case 

of  iho  death  of  Daim,  one  of  many  defendants-respondents,  is 
the  first  question  with  which  we  have  to  deal.  The  appeal  was 
admitted  in  January  1912,  and  in  due  course  the  date  11th 
June  1913  was  fixed  for  hearing.  The  summons  to  Daim 
aforesaid  was  endorsed  with  the  report  that  he  Lad  died  four 
days  earlier  ;  and  it  may  be  taken  that  he  died  on  May  9th. 
On  11th  June  the  case  was  not  reached,  and  it  was  adjourned 
to  to-day,  when  for  the  first  time  an  application  has  been  put  in 
asking  for  the  substitution  of  the  names  of  Daim's  heiia  in  the 
list  of  defendants. 

Six  months  and  9  days  have  passed  since  Daim's  death  ; 
and,  inasmuch  as  the  parties  a*  e  all  residents  of  the  same  village, 
we  may  safely  take  it — and  indeed  this  is  not  denied — that 
pluintiffs-iippellants  were  from  the  first  acquainted  with  the 
fact  of  his  decease 

The  only   cause  for  delay  in  applying  urged  by  Mr.   Nanak 
/  Chand  for  appellants  is   ignorance    of  the  law  on  the  part  of  his 

clients.  He  relies  on  such  rulings  as  /.  L.  B.  13  Mad. 
2ti9  (1)  ;  8l  P.  li.  1886  (F.  B.)  (2;  and  43  P.  B.  1889  (3)  ;  but, 
in  our  opinion,  in  these  cases  indulgence  was  granted  because  of 
the  existence  of  special  circumstances  in  addition  to  mere 
ignorance  of  law.  No  authority  has  been  cited  to  the  effect 
that  the  ordinary  law  governing  the  matter  should  be  departed 
from  merely  because  a  party  says  he  was  not  awai'e  of  that 
law,  and  in  204  P.  L.  B.  1912  (4)  it  was  expressly  Jaid  down 
that  ignorance  of  the  law  was  not  sufficient  cause. 

Next,  Mr.  Nanak  Chand  contends  that,  even  if  the  appeal 
abates  qua  Daim,  it  can  proceed  against  the  other  defendants- 
respondents.  Here  Mr.  Nanak  Chand  has  no  authorities  to 
cite,  while  Mr.  Gobind  Das,  for  defendants-respondents,  draws 
our  attention  to  62  /'.  B.  1913  (5)  ;  107  P.  L,  R.  1913  (6)  ; 
7.  L.  B.  22  All.  2'2,l  (7)  ;  o2,  P.  B  1896  (8)  and  60  P.  B. 
1911  (9). 

(Ij   (1^89)  /.  L.  R.  13.il/ad.  2m  {KrUhna  v.   Chalhappan\ 

(2j   81  F.  li.  1886  (/''.  B.)  {GhuLam  Sliak  v.  Malik  Muzaffar  Khan). 

(3;   43  F.  R.  1889  {Amir  Bakhsh  v.  Dula). 

(4.   2U4  P.  L.  R.  1912  (Karam  Chand  v.  Lehna). 

(5)    62  F.  R.  1913  {Khuda  Bakhsh  v.  Mathra  Das). 

(6.   1U7  F.  L.  li.  1913  [Gauhar  Khan  v.  Sher  Muhammad  Khan). 

(7)  (li;00j  1.  L.  R.  22  AIL.  222  {Kamlavat  v.  Baldeo). 

(8)  53  F.  R.  1896  yRao  Ghitlam  Muhammad  Khan  v.  Nahai'Ali). 

(9)  60  F.  R.  1911  {Sayad  Mir  Naicab  v.  Hardeo). 
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We  do  not  think  the  second  and  third  of  these]  rulings  help 
in  the  present  case,  as  in  them  by  no  adjustment  could  a  fresh 
decree,  passed  in  appeal  against  the  surviving  respondents  and 
altering  the  decree  under  appeal,  have  resulted  in  any  effective 
relief  to  the  appellant,  the  decree  under  appeal  remaining  in 
force  as  regards  the  heirs  of  the  deceased  respondent. 

"We  also  do  not  rely  upon  60  P,  E.  1911  (1),  which  is  a 
veiy  brief  judgment  and  which  is  based  upon  an  unpublished 
ruling,  the  particulars  of  which  appear  to  have  been  wrongly 
quoted  and  which  we  have  been  unable  to  find. 

But  62  P.  II.  1913  (2)  and  53  P.  R.  1896  (3)  are  directly  in 
point,  and  fully  support  ^Jr.  Gobind  Das's  arguments  Thus,  in 
the  former  case,  the  property  in  suit  was  in  the  hands  of 
several  joint  vendees,  whose  names  are  all  in  the  deed  of  sale 
wHh-  a  fpecification  of  the  area  accruing  to  each  ;  and  yet 
it  was  held  that,  if  the  suit  abates  as  regards  one  vendee,  it 
abates  wholly.  53  P.  P.  1896  (3)  is,  if  possible,  more  fully  on 
all  fours  with  the  case  before  us,  in  which  plaintiffs,  now 
appellants,  sued  defendants  for  a  declaration  that  certain 
shamilat  land  was  divisible  between  plaintiffs  and  defendants 
according  to  ancestral  shares,  and  not  according  to  hheu-ut,  and 
that  defendants  Nos.  G  to  9  had  no  right  to  a  share  en  account 
of  a  certain  holding  of  theirs.  This  suit  was  dismissed  and 
therefore  it  is  plain  that  both  claims  were  negatived.  (Daim 
was  d(^fendant  No.  14). 

It  is  plain  that  on  the  above  authorities,  to  which  we  may 
add  I.L.B.  17  Cal.  906  (especially  p.  910)  (4),  in  which  it 
was  held  that  in  a  suit,  in  which  the  shares  of  the  parties  in  a 
joint  property  have  to  be  determined,  the  Court  must  have  all 
the  shares  before  it,  if  this  Court  cannot  deal  with  Daim's 
share,  it  cannot  deal  with  the  case  at  all.  And  to  this  we  may 
add  a  useful  test  suggested  by  Mr.  Gobii.d  Das,  namely,  could 
the  suit  ab  initio  have  been  instituted  and  prosecuted  with 
Daira  left  out  ?    The  afiswer  must  clearly  be  in  the  negative. 

Lastly,  Mr.  Nanak  Chand  refers  us  to  sub-rule  (3),  rule  4, 
order  1^2,  Civil  Procedure  Code,  but  clearly  this  does  not 
conclude  the  matter.  That  provision  does  not  touch  the 
question  what  happens  to  the  suit  or  appeal  as  regards  the 
sur,viving  defendants. 

(1^  60  P.  R.  1911  [Sayad  Mir  Xawab  v.  Flardeo). 

(2)  62  P.  R.  1913  (Khuda  Bakhsh  v.  Mathra  Das). 

(3j  53  P.  R.  1896  (Rao  Ghulam  Muhavmad  Khan  v.  Nahar  Ali). 

(4)  (1890)  1.  L.  R.  17  Cal.  906  (910)  {Kali  Kanta  v.  Gonri  Prasad). 
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We  have  some  sympathy  for  the  plaintiffs,  but  the  law  is 
against  them. 

The  appeal  abates.  Plaintiffs  must  pay  the  costs  of  Mr. 
Gobind  Das's  clients. 


No.  42. 

Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shah  Din. 

MAKHANLAL  AND  OTHERS— (Plaintiffs)  — 
APPELLANTS. 

Vei'sus 

GANESHI  LAL— (Defendant)— RESPONDENT. 
Civil  Appeal  No.  1204  of  1911. 

Indian  Contract  Act,  1872,  section  62— baZance  of  account— novation— limit- 
ation— Indian  Limitation  Act,  1908,  article  85,  as  altered  by  the  Punjab  Loans 
Limitation  Act,  1904. 

Held,  that  a  balance  signed  by  the  defendant  which  states  as  payable  a 
rate  of  interest  and  that  rate  different  from  the  rate  usually  charged  in  the 
pre-vious  accounts,  amounts  to  a  new  contract  which  can  form  the  basis  of 
a  suit. 

119  P.  R.  1908  (1),  distinguished. 

8  P.  L.  B.  1911  (2),  35  P.  R.  1903  (F.  B.)  (3),  12  Indian  cases  617  (4)  and 
I.  L.  R.  35  Cal.  1 11  (F.  B.)  (5),  referred  to. 

Held  also,  that  the  period  of  limitation  for  such  a  suit  is  6  years  under 
article  85  of  the  Indian  Limitation  Act,  as  altered  in  the  Punjab  Loans 
Limitation  Act. 

Firs'  appeal  from  the    decree    of  Sayad    Wall   Shah,    Dtshict 
Judge,  Gurg  ion,  dated  the  3lst  July  191 1. 

Rambhaj  Datta   and  Tek  Chand,  for  appellants. 
D.  C.  Ralli,  for  respondent. 


(1)  119  P.  R.  1908  {Pala  Mai  v.  Tulla  Ram). 

(2)  8  P.  L.  R.  1911  (Tirkha  v.    Rizak  Ram). 

(3)  35  P.  R.  1903  {F.  B.)  {Daula  v.  Gonda). 

(4j  (1911)  12  Indian  cases  617  i^Amir  Chand  v.  Sundar  Mai). 
(5)  (1907j   I.  L.  R.   25  Cal.  Ill  {F    B.)  (Mnlchand  Lala  v.  Kashibullav 
Biswa.i.) 
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The  judgment   of  the  Court  was  delivered  by — 

Johnstone,  J — In  this  case  the  plaintiffs  sued  for  Rs  5,634    3Isi  March  1915. 

on  account  of  principal  and  interest  upon  a  book  account  {ha-rue 

bahi  khata  are  the  words  at  head  of  plaint).     Defendant,  relying 

on  119  P.  R.  1908   ( 1)  pleaded  (or  rather  argued  at  the  eleventh 

hour,   when   the   case  was,    except  as   regards  final  arguments, 

finished)  that  the   suit  did   not  lie  ;  and   the  Lower  Court,  in  a 

judgment   manned    by  inconsistent  findings,*  in  the  end  found  in       *  Vide    page    29, 

favour  of   defendant's    contention   and    dismissed   the  suit    with  ^^^^  ^'^'  P^P'^^'^^S^' 

and  page  31,  line  20. 

costs. 

Plaintiff  in  appeal  here  has  satisfied  us  that  the  aforesaid 
contention  is  unsound  ;  that  the  ruling  quoted  has  no  real  bearing 
on  the  case  ;  and  that  the  decision  of  the  Lower  Court  on  the 
point  must  be  set  aside.  This  done,  we  find  ourselves  in  a 
position  to  dispose  of  the  case  as  a  whole,  and  we  find  we  must 
give  plaintiffs  a  decree  with  costs  for  his  full  claim. 

The  defendant's  point  is  that  the  suit  is  based  on  a  mere 
balance  and  so  does  not  lie — 119  P.  B.  1908  (1).  We  have  no 
quarrel  with  that  ruling  ;  but  there  is  much  force  in  plaintiffs' 
counsel's  contentions  : — 

(a)  that  the  specific  objection  to  the  form  of  the  suit  was 
taken  so  late  by  defendant  that  the  Lower  Court  should  have 
passed  it  by  ; 

(/))  that  the  suit,  as  a  matter  of  fact,  was  not  intended  to  be 
based  on  the  balance  of  29th  November  1904^  but  on  the  whole 
account  ; 

(c)  tliat,  if  it  be  taken  in  law  that  the  suit  was  based  on 
the  balance,  then  a  correct  interpretation  of  the  entry  shews 
that  it  imports  a  promise  to  pay  and  is  not  a  mere  acknowledg- 
ment ; 

(d)  that  in  any  case,  if  all  these  contentions  are  overruled, 
in  view  of  the  lateness  of  the  raising  of  defendant's  objection 
plaintiff  should  have  been  allowed  to  amend  his  plaint  and 
should  even  now  be  allowed  to  do  so. 

We  are  inclined  to  think  that  each  and  every  one  of  these 
contentions  might,  if  the  rest  were  ignored,  be  established  from 
the  record,  but  it  is  enough  to  say  that  the  third  (c)  seems  to 
us  fully  made  out  on  the  authorities.  The  balance  is  signed 
by  the  defendant,  and  it  states  as  payable  a  rate  of  interest  and 
that  rate  different  (8  annns  instead  o/12  annas)  from  that  usually 
charged  in  the  previous   accounts.     These    circumstances  shew    at 


(1)    119  P.  R.  1908  {Pala  Mai  v.  Tulla  Ram). 
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*C/.  also  8  P.  L.  R.  once  how  dissimilar  this  case  is  from  1  !9  P.  B.  ]908*  (1)  Avhere 
11  (2')  •    35  P  R 
1903  VF  B)  C3)  •  12    ^^  v&te  of  interest  was  mentioned  in  tlie  document  in  suit.     No 

I.e.  617  (4) ;  1.  L.      further  discussion  from    tliis  point  of   view  is  required  :  we  hold 
R.35Cal.  111(F.B.)  ^,    ^^,  .     ,  ,  ^^  ^  .  ,.       j  ^       ^ 

(5)  and  so  forth.         •'^i^t  this  document  was  an      agreement      and  so  a  new  contract, 

and  the    defendant's   contention    successful  in  the  Lower  Court, 

falls  to  the  ground. 

There  should  have  been  an  eight-anna  stamp  on  the  entry. 
This  will  be  now  levied  fi^om  plaintiff  with  a  penalty  of  Rs.  5. 

The  respondent's  way  of  meeting  the  above  requires  only 
a  very  few  words.  He  points  out  that  on  •2Ctli  May  1911  (pr.ge 
19,  paper-book)  plaintiff  said  no  penalty  should  be  taken  as 
"  no  agreement  as  to  payment  is  entered."  Plaintiff  did  say 
this  ;  but  we  think  he  is  no  more  bound  by  this  than  is  defendant 
by  Ms  pleadei-'s  statement  immediately  preceding  (page  18) 
that,  inasmuch  as  the  balances  contain  entries  about  interest, 
they  cannot  be  admitted  in  evidence  without  payment  of  penalty. 
Thus  the  dicta  in  I.  L.  E.  VI  Cal.  55  (6)  and  in  many  other 
rulings,  confining  parties  to  their  pleadings,  here  cut  both  ways. 

Then  it  is  argued  that  the  suit  is  time-barred  by  article  85, 
Limitation  Act,  Schedule  I  ;  but  in  our  opinion  article  64,  as 
altered  in  the  Punjab  Loans  Limitation  Act,  really  applies,  and 
the  term  is  six  years  and  not  three. 

Then  it  is  said  that  defendant  could  prove  that  some  of  the 
items  in  the  account  are  wrong  :  as  to  this  we  need  only  refer 
to  the  absence  in  his  pleas  of  particulars  of  this  sort  and  to  66 
P.  B.  1914  (7). 

It  has  not  been  pressed  in  argument  before  us  that  any  of 
the  transactions  were  badni  in  their  nature.  Probably  this  is 
because  Ganeshi  Lai,  witness  for  defendant  and  a  near  relatioir 
of  his  by  marriage,  had  to  admit  (page  23,  line  5)  that  hadni 
transactions  were  "  never  made  by  the  plaintiff's  firm",  such 
transactions  not  being  "  made  at  their  shop." 

The   appeal   is   accepted.     Plaintiffs'  are   given    a  week  to 

make  good  stamp  and    penalty  as    aforesaid,    after  which  decree 

will  be  drawn  up  in  their  favour  for  Rs.  5,G34  and  costs  in  both 

Courts. 

Appeal  accepted. 

(1)  119  P.  R.  1908  {Pala  Mai  v.  Tvlla  Ram). 

(2)  8  P.  L.  R.  1911  {Tirkha  v.  Rizak  Ram). 

(3)  35  P.  R.  1903  t,F.  B.)  (Daula  v.  Gonda). 

(4)  d9ll)  12  Indian  cases  6I7  {Amir  Chand  v.  Sundar  Mai) 

(5)  (1907;,  I.L.  R.  35  Cal.    HI  {F.  B.)   (Mulchand  Lata  v.  Kashibullav 

Biswas.) 

(6)  (1880)  7.  L.  R.  6  Cal.  55   {Siityabhama  Dassee  v.   Krishna   Chvnder 

Chatter  jee.) 
(7)  66  P.  R.  1914  {Daya  Ram  v.  Chunder  Bhan), 
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No.  43. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice   Shadi  Lai. 

FATEH   SINGH— (Placntiff)— APPELLANT, 

Versus 
SANT  SINGH— (Defendant)— RESPONDENT. 

Civil  Appeal  No.  1456  of  1912. 

Punjab  Pre-emption  Act,  1905,  section  11 — member  of  an  agricultural  tribe 
— definition  of,  in  Local  Oovernment  notification— qualification  of  pre-emptor 
must  subsist  at  time  of  suit. 

Held,  thai  section  11  of  the  Punjab  Pre-emption  ^Act  makes  it  a  condi- 
tion precedent  to  the  success  of  a  pre-emption  suit  in  respect  to  agricultural 
land  sold  by  a  member  of  an  agricultural  tribe  that  the  plaintilf  must  be  a 
member  of  an  agricultural  tribe. 

Held  also,  that  under  the  notification  of  the  Local  Government  a  person 
claiming  to  be  a  member  of  an  agricultural  tribe  in  a  district  must  fulfil  two 
conditions,  viz.: — 

(1)  he  must  either  hold  land  or   ordinarily  reside  in  that  district ; 

(2j  he  must  belong  to  any  one  of  the  tribes  notified  as  agricultural  tribes 
for  that  district. 

Ucld  also,  that  plaintiff  had  to  shew  not  only  that  he  fulfilled  these 
conditions  at  the  time  of  the  sale  but  also  at  the  time  when  he  instituted 
his  suit. 

32  P.  R.  1902  (Ij  and  1.  L.  R.  21  All.  374  (2),  referred  to. 

Held  further,  that  the  fact  that  plaintiff  was  tenant-at-will  of  the  land  in 
suit  did  not  make  him  a  "  holder  of  land  "  within  the  meaning  of  the  Local 
Government  notification. 

First  appeal  from  the  decree  of  A.  H.   Brasher,  Esquire,  District 
Judye,  Lyallpur,  dated  the  26th  January  1912. 

Nand  Lai,  for  appellant, 
liambhaj  Datta,  for  re.«pondent. 


(1)  32  P.  R.  1902  {Khan  v.  Mahandu). 

(2)  (1899)  1.  L.  R.  21  Alh  374  (F.  B.)  {Janki  Prasad  r.  Ishar  Das). 
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The  judgment  of  the  Court  was  delivered  by — 

lith  Dec.  1914.  Shadi  Lal,  J. — This  appeal  arises   out  of  a  suit   brought   by 

the  appellant  Fateh  Singh  for  j)reemption  of  a  plot  of  land 
situate  in  Chak  No.  271,  Rakh  Branch,  Tahsil  and  District 
Lyallpur.  The  sale  was  effected  by  Sawan  Singh,  Jat,  father  of 
the  plaintiff-appellant,  in  favour  of  Sant  Singh,  Jat,  by  a  deed, 
executed  on  the  17th  of  February  1909,  and  registered  on  the 
1st  of  March  1909,  and  the  suit  was  instituted  on  the  28th  of 
February  1910. 

The  District  Judge  has  dismissed  the  suit  on  the  prelimin- 
ary point  that  the  plaintiff  was  not  a  member  of  an  agricultural 
tribe  in  the  Lyallpur  District  at  the  time  of  the  sale  and  did 
not,  therefore,  comply  with  the  requirements  of  sectio  i  11  of 
the  Punjab  Pre-emption  Act,  II  of  1905. 

We  have  considered  the  arguments  advanced  by  Mr.  Nand 
Lal  on  behalf  of  the  appellant  and  are  of  opinion  that  the  suit 
must  fail,  not  only  on  the  ground  stated  by  the  learned  District 
Judge,  but  also  on  the  further  ground  that  the  plaintiff"  was 
not  a  member  of  an  agricultural  tribe  at  the  date  of  the  institu- 
tion of  the  suit,  and  that  the  possession  of  that  status  on  the 
above  date  was  essential  tj  the   succass  of  his  suiK 

The  law,  as  enacted  in  section  11  of  the  Act,  makes  it  a 
condition  precedent  to  the  success  of  a  pre-emption  suit  in 
respect  to  agricultural  land  sold  by  a  member  of  an  agricultural 
tribe,  that  the  plaintiff  must  be  a  member  of  an'  agricultural 
tribe.  We  have,  therefore,  to  determine  whether  Fateh  Singh 
satisfies  this  requirement  of  the  law.  The  expression  "member 
of  an  agricultural  tribe  "  is  not  defined  by  the  Act,  but  a 
notification  of  the  Local  Government  dealing  with  the  subject 
prescribes  that  a  person  claiming  that  status  in  a  particular 
district  must  fulfil  two  conditions  : — 

(1)  he  must  either  hold   land   or   ordinarily   reside  in  that 

district  ; 

(2)  he    must   belong  to   any  one  of  the  tribes    notified  as 

agricultural  tribes  for  that  district. 

Now,  the  present  plaintiff  being  a  Jat  undoubtedly  satis6es 
the  second  condition,  but  he  has,  in  our  opinion,  failed  to 
establish  that  he  either  resid?d  or  held  land  in  the  Lyallpur 
District  at  the  time  of  the  sale.  The  original  home  of  the 
plaintiff'  was  admittedly  in  the  Sialkot  District  and,  though  he 
resided  in  the  Lyallpur  District  for  a  few  years,  it  is  clear 
from  the  patwari's  evidence  that  he  had  ceased  to  do  so  before 
the  sale  took  place. 
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Nor  is  it  shewn  that  he  held  land  in  the  district  at  the 
time  of  the  sale.  It  has  been  urged  on  behalf  of  the  appellant 
that  he  was  a  tenant-at-will  of  the  land  in  dispute,  but  we 
doubt  very  much  whether  a  person  who  occupies  land  as  such 
can  be  said  to  '  hold  land  '  within  the  meaning  of  the  notifica- 
tion. It  seems  to  us  that  the  definition  given  therein 
contemplates  that  a  person  must  have  some  permanent  connec- 
tion with  the  district  in  which  he  wants  to  acquire  land  as 
pre-emptor  and  that  that  connection  can  be  established  either 
by  proving  ordinary  residence  in  it  or  by  shewing  that  he  held 
land  therein.  The  interest  of  a  tenant-at-will,  which  is  liable  to 
be  determined  at  the  instance  of  the  landlord,  is  of  too  transient 
a  nature  to  secure  the  object  which  the  framers  of  the  definition 
had  in  view. 

It  is,  howevei%  unnecessary  to  pursue  the  subject  any 
further  because  we  are  clear  that  the  plaintiff  was  not  even  a 
tenant-at-will  at  the  time  of  the  sale.  The  Girdaivari  papers 
produced  by  the  patwari  shew  that  the  plaintiff  did  not  cultivate 
any  land  in  this  district  in  Kharif  1908  or  at  any  time  thereafter. 
We,  thei^efore.  hold  that  the  plaintiff,  who  was  neither  residing 
in  the  district  nor  holding  land  therein  at  the  time  of  the  sale, 
was  not  a  member  of  an  agricultural  tribe,  and  that  his  suit 
was  rightly  dismissed  by  the  Lower  Court. 

But  there  is  a  further  obstacle  in  the  way  of  the  plaintiff- 
It  is  a  well-established  principle  of  law  that  to  maintain  a  suit 
for  pre-emption,  the  plaintiff  must  shew  not  only  that  he  had 
a  inght  of  pre-emption  at  the  time  of  the  sale  but  that  his  right 
subsisted  at  the  date  of  the  institution  of  the  suit,  vide,  inter 
alia,  ^2  P.  B.  1902  (1)  and  /.  L.  R.  XXI  All.  page  374  (2). 
In  the  present  case  there  is  not  a  particle  of  evidence  to  shew 
that  on  the  28th  of  February  1910  the  plaintiff  either  I'esided  or 
held  land  in  the  district.  In  fact,  his  own  witnesses  deposed  to 
the  effect  that  he  had  severed  all  connection  with  the  district 
several  months  befoi-e  the  suit  was  filed.  This  ground  alone  is 
fatal  to  his  claim. 

For    the   aforesaid   reasons   we   affirm   the    decree   of   the 
District  Judge  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


(Ij  32  P.  R.  1902  (Khaji  v.  Mahanda). 

{2)  (1899;  1.  L.  R.  5:1  .4//.  374  {F.  B.)  {Janki  Prasad  v.  Ishar  Das), 
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No.  44- 

Before  Hon.  Mr.  Justice  Johnstone, 

SHA^^IR  KHAN  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUSS  A  MM  AT  GHULAM  FATIMA  AND  OTHERS— 

(  Defendants)— RESPONDENTS. 

Civil  Appeal  No.  651  of  1913. 

Jurisdiction — Civil  or  Revenue  Court — suit  for  joint  possession  as 
owners  of  shamilat  land— originally  a  muafi  of  Ala  Lamhardar. 

Held,  that  a  suit  by  some  of  the  village  proprietors  against  the  others 
for  a  formal  decree  for  possession  of  shamilat  land  as  owners  along  with  the 
defendants,  possession  of  the  greater  part  of  which  was  with  two  of  the 
defendants  and  was  originally  a  muaf.  gi'anted  to  the  Ala  Lambardar,  is 
cognisable  by  the  Civil  Courts. 

101  P.  B.  1901  (F.  B.)  (1),  distinguished. 

Second  appeal  from  the  order  of  P.  D,  Agnew,  Esquire,  Divisional 
Judge,  Gujranwala  Division,  dated  the  \Sth  January  1913. 

Narang  and  Deo  Raj  Sawhny,  for  appellants. 

Noor-ud-Din,  for  respondents. 

The  judgment  of  the  leai'ned  Judge  was  as  follows  :— 

dth  Fehy.  1915.  Johnstone,  J. — Briefly   stated  the  history  of  this  case  is  as 

follows  : — The  plaintiffs  claimed  in  Revenue  Court  partition   of 

a  certain  area  of  shamilat.     That  Court,  observing  that  plaintiffs 

were  not  in  possession,  ruled  that  the   plaintiffs   must   go   to  a 

Civil    Court  and   obtain   possession   before   they   could    ask    a 

Revenue  Court   to  effect  the   partition.      Plaintiffs,    therefore, 

brought  the  present  suit  in  the  Court  of  theMunsif,  Gujranwala, 

for   "  possession   by  partition  "     of    120   kanals    of    land,    the 

plaintiffs'  share  out   of  581  kanals,  etc.,  etc.     The  Munsif,    after 

framing   issues,   gave   plaintiffs    a  decree  for  joint  possession  to 

the  extent  of  120  kanals  out  of  58     kanals.     He  went  on  to   note 

that  partition   could  not  be  effected  by  a  Civil  Court,  which  was 

quite  correct.     Two  of  the  defendants,   however,    Sarang   Khan 

and   Shahabal    Khan,   who   were   in   actual    possession    of   the 

greater  part   of   the   land  in   suit,  appealed   to  the  Divisional 

Judge,  who  accepted  the  appeal  and  returned  the  plaint    to   the 

plaintiffs   for  presentation  in  the    Court   of  the  Collector  or  an 

Assistant  Collector  of  the  first  grade,   on   the  ground   that   the 

suit   was    not    one    cognizable  by  a  Civil  Court.     The  plaintiffs 

have  now  come  up  to  this  Court  with  this  appeal. 


(1)  101  1\  n.  ICOl  (F.  B.)  iHira  Singh  v.  Gurmukh  Singh). 
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In  my  opinion  the  lower  Appellate  Court  has  wholly 
misunderstood  the  nature  of  this  litigation.  The  order  of  the 
Revenue  Court  to  the  plaintiffs  was  an  inconvenient  order,  to 
say  the  least  of  it  It  would  have  been  better  if  the  Revenue 
Court  had  directed  the  plaintiffs  to  sue  for  a  declaration  of  title 
and  not  for  possession,  and  if  it  had  done  so,  much  trouble 
would  have  been  avoided.  The  plaintiffs  were  misled  by  it  into 
suing  for  possession  by  partition,  but  the  Munsif  quite  fairly 
avoided  the  difficulty  by  giving  a  decree  for  joint  possession,  on 
the  basis  of  which  the  plaintiffs  could  proceed  to  the  Revenue 
Court  and  ask  for  partition- 
Mr.  Agnew  in  his  judgment  purports  to  follow  101  P.  B. 
1901  {F.  B)  (1),  but  he  overlooks  the  fact  that  that  case  is 
quite  different  from  the  present  one.  No  doubt  in  both  cases  it 
was  a  question  of  land  made  over  to  an  individual  as  Ala 
lambardar  and  in  muafi,  the  Ala  lambardari  and  muafi  after- 
wards coming  to  an  end.  But  here  tbe  similarity  of  the  two 
cases  euds.  In  the  case  in  the  Punjab  Record  the  plaintiff'  sued 
for  dispossession  of  the  defendant,  not  for  joint  possession,  and, 
as  the  defendant  pleaded  that  he  was  a  tenant  and  it  was 
apparently  obvious  from  the  plaint  itself  that  he  had  been  a 
tenant,  it  was  natural  for  the  Court  to  hold  that  the  suit  was 
one  for  a  Revenue  Court,  and  not  for  a  Civil  Court. 

But  here  the  plaintiffs  by  their  suit  do  not  wish  to  disturb 
any  occupancy  rights.  They  only  wish  for  a  formal  decree  for 
joint  possession  as  owners  along  with  the  defendants,  that  is  to 
say,  something  hardly  distinguishable  from  a  mere  declaration 
of  title-  All  questions  of  title  to  occupancy  rights  in  portions 
of  the  land  seem  to  me  to  be  quite  outside  the  present  case. 

Again,  a  fatal  objection  to  the  defendants  being  allowed  to 
plead  their  occupancy  rights  in  the  present  suit  is  this,  that 
their  original  defence  was  that  they  held  adverse  possession  as 
owners,  and  it  is  obviously  impossible  to  allow  a  man  to  plead 
in  the  same  case  that  he  is  an  owner  by  advei'se  possession 
against  a  plaintiff  and  that  he  is  a  tenant  by  contract  under 
that  plaintiff. 

Mr.  Agnew  also  takes  exception  to  the  Munsif's  order  that 
on  partition  a  portion  of  land  which  was  planted  with  trees 
should  be  allotted  to  the  defendant  who  planted  the  trees.  This, 
no   doubt,  is    correct ;   but   it  is   a   minor   matter   and  1  must, 


(1)  101  P.  R.  1901  {F,  B.)  {Eira  Singh  v.  Gurmukh  Singh). 


208  <^'IVIL  JUDGMENTS— No.  45.  [  Record, 

therefore,  accept  tliis  appeal,  set  aside  the  order  of  the  learned 
Divisional  Judge  and  direct  him  to  re-hear  the  appeal  with 
reference  to  the  above  remarks.  Stamp  in  this  appeal  will  be 
refunded  and  other  costs  will  be  costs  in  the  case. 

Appeal  accepted. 


No.  45- 
Before  Eon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

LeRossignol. 

AHMAD  KHAN  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Verstis 

MUSSAMMAT  BAKHTAWAR- (Plaintiff)-  AND 

MUSSAMMAT  ZAINAB— (Defendant)— 

RESPONDENTS. 

Civil  Appeal  No.  769  of  1912. 

Custom— alienation — Arains  of  Mauza  Nawankot,  Tahsil  Lahore — 
uhether  one  sister  can  challenge  alienation  made  by  other  sister — onus 
probandi. 

One  F.  D.,  an  Arain  of  Mauza  Nawankot  in  the  Lahore  Tahsil,  died 
leaving  a  son  and  two  daughters  B.  and  Z.  The  son  succeeded  to  F.  D.'s 
land,  but  died  without  issue,  and  the  land  was  inherited  by  his  two  sisters  B. 
and  Z.  in  equal  shares.  On  7th  January  1908  Z.  sold  her  half  share  in  the 
land  to  the  two  defendants  M.  B.  and  A.  K.  In  July  1909  B,  brought  the 
present  suit  for  a  declaration  that  the  sale  shall  not  affect  her  reversionary 
rights  after  the  death  of  Z. 

It  was  not  disputed  that  among  the  tribes  of  Arains  in  the  Lahore 
district,  to  which  the  parties  belong,  the  rights  of  females  who  succeed  male 
proprietors  as  heirs  in  certain  contingencies  are  wider  than  the  rights 
possessed  by  females  among  most  other  agricultural  tribes  in  the  Province. 

Held,  that  the  plaintiff  could  not  succeed  in  her  suit  unless  she  was  able 
to  show  (1)  that  she  was  in  fact  entitled  to  succeed  to  the  property  in  dispute 
on  the  death  of  her  sister  under  all  circumstances  and  (2)  that  her  sister 
Avas  holding  a  limited  estate  resembling  that  of  a  widow  ;  and  that  she  had 
failed  to  establish  the  second  of  these  two  conditions  and  it  was  doubtful 
whether  she  had  succeeded  in  establishing  the  lirst,  and  her  suit  must 
consequently  fail. 

19  P.  R.  1906  (1)  and  Civil  Appeal  No.  581  of  1898  (unpublislied),  distia. 
guished. 

135  P.  R.  1908  (2),  referred  to. 


{1}  19  P.  R.  1906  iChiragh  Bibi  v.  Hassan). 

{2)  135  P.  E.  1908  {Maqsud-id-Msa  v.  Kanit  Zohra). 
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Second  appeal  from  the  decree  of  Major  A.  A.  Irvine,  Divisional 
Judge,  Lahore,  dated  the  Zrd   January  1912. 

Badr-ud'Din,  for  appellants. 

Tek  Chand  and  Gulab  Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shah    Dix,    J. — The   following   pedigree     will     show     the  26th  Feby.  1915. 
relationship  of  the  parties  in  this  case  :  — 

FATEH  DIN. 


r  \  1 

llahi  Bakhsh.  Jhissammat  Mussammat 

Bakhtawar  Zainab 

(plaintiff).  (defendant). 

Fatah  Din,  who  was  an  Arain  of  Mauza  Nawankot  in  Tahsil 
Lahore,  died  leaving  a  son,  llahi    Bakhsh,    and   tAvo    daughters, 
Mussammat  Bakhtawar  and  Mussammat  Zainab.     llahi  Bakhsh 
succeeded  to  his  father's  land  situate  in  villages  Nawankot   and 
Mozang  ;    he    died  without  issue,  and  the  land  was  inherited  by 
his  sisters,  Mussammat  Bakhtawar  and  Mussammat    Zainab,   in 
equal   shares.      By  a  registered    deed,    dated  the    7th  January 
1908,  Mussammat  Zainab  sold  her    half    share    in    the    land    to 
Mania    Bakhsh   and    Ahmad    Khan,   defendants.     In  July  1909 
Mussammat  Bakhtawar  brought  the  present  suit  for    a    declara- 
tion   that    the    sale    of    half    share    in    the  land  by  Mussammat 
Zainab  shall  not  affect  her  reversionary    rights  after    the   death 
of  AJussammat  Zainab.       Mussammat  Zainab  pleaded,  inter  alia, 
that  both  she  and  the  plaintiff  had  succeeded  to  their  respective 
shares  in  their  brother's  land  as  full  owners  and   not    on    a    life- 
estate  ;   that  the  plaintiff  had  no  power  to  object  to  the  sale  in 
question  ;  and  that  the    sale   had    been  made    for    consideration 
and  legal  necessity  and  was  therefore  valid. 

The  Subordinate  Judge  drew  four  issues  which  arcse  out 
of  the  pleadings  of  the  parties.     The  first  two  issues  were — 

"  (U     Is  the  plaintiff  by  custom  a  reversioner   of  her  own 
sister  ? 

(2)     Was  Mussammat  Zainab  competent  to  alienate  her 
share  in  the  joint  property  in  suit  ?  " 

As  neither  party  stated  that  llalii  Bakhsh,  deceased,  had 
left  any  male  collaterals,  it  has  been  assumed  throughout  this 
litisration  that  there  are  no  such  collaterals  in  existence. 

The  Subordinate  Judge  held  that  each  sister  had  only  a 
life-interest  in  the  land  in  her  possession  ;  that  on  the  death  of 
each  the  land  would  devolve  on  the  other  sister  as  her  next  heix' 
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(there  being  no  otlier  heirs  of  Ilahi  Baklisli  ia  existence)  ;  and 
that  Mussammat  Zainab  was  not  competent  to  alienate  her 
share  in  the  land  without  legal  necessity.  He  farther  held  that 
no  legal  necessity  existed  for  the  sale  by  Mussammat  Zainab. 
Upon  these  findings  the  Subordinate  Judge  decreed  the 
plaintiff's  suit. 

On  appeal  the  learned  Divisional  Judge  held,  agreeing  with 
the  Subordinate  Judge,  that  Muisammat  Zainab's  estate  was 
not  that  of  a  full  owner  but  analogous  to  that  of  a  widow,  and 
that  there  being  no  male  collaterals  of  Ilahi  Bakhsh  in  existence, 
the  plaintiff  was  competent  to  challenge  the  sale  made  by 
Mussammat  Zainab  of  her  share  in  the  land.  On  these  grounds 
the  learned  Divisional  Judge  dismissed  the  appeal. 

In  our  opinion  the  decision  of  the  Courts  below  is  erroneous, 
and  the  plaintiff's  suit  must  be  dismissed-  Admittedly,  there 
is  no  express  rule  of  custom  applicable  to  the  parties  according 
to  which  Mussammat  Bakhtawar  and  Mussammat  Zainab 
succeeded  to  the  land  left  by  their  brother  Ilahi  Bakhsh,  merely 
on  a  life-estate  analogous  to  the  estate  of  a  widow  ;  and  in  the 
absence  of  a  definite  rule  of  custom  on  the  subject,  the  Courts 
below  wer^  not  justified  in  assuming  that  Mussammat  Zainab's 
interest  in  the  land  was  not  that  of  a  full  owner. 

It  is  not  disputed  that  among  the  tribe  of  Arains  in  the 
Lahore  District,  to  which  the  parties  belong,  the  rights  of 
females  who  succeed  male  proprietors  as  heirs  in  certain  con- 
tingencies are  wider  than  the  rights  possessed  by  females  among 
most  other  agricultural  tribes  in  this  Province.  If  Fateh  Din 
had  left  no  son,  his  daughters,  Mussammat  Bakhtawar  and 
Mussammat  Zainab,  would  have  succeeded  to  his  land  to  the 
exclusion  of  his  male  collaterals,  and  there  is  no  warrant  in  the 
rules  of  custom  applying  to  the  parties  for  the  position  that 
their  estate  would  have  been  analogous  to  that  of  a  idow 
holding  a  mere  life-interest  in  the  inheritance  of  her  husband. 
Here  the  two  sisters  succeeded  their  brother  in  their  capacity 
as  his  sisters,  and  it  is  an  unjustifiable  assumption  to  hold  that 
the  estate  held  by  each  is  a  limited  estate  like  that  of  a  widow 
simply  because  they  happened  to  be  females. 

If,  then,  the  plaintiff  has  failed  to  show  that  the  estate 
held  by  Mussammat  Zainab  was  merely  a  life-estate,  it  is 
obvious  that  she  must  prove  affirmatively  that  she  has  a  right 
to  challenge  the  alienation  made  by  Mussammat  Zainab  simply 
and  solely  on  the  ground  that  she  (the  plaintiff)  would  in 
certain  contingencies  succeed  her  sister. 
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No.  19  P.  B.  1906  (I),  cited  by  the  pleader  for  the  respon- 
dents, is  not  in  point,  inasmuch  as  there  a  daughter  (among 
the  Arains  of  Lahore)  was  held  entitled  to  contest  an  alienation 
of  her  father's  estate  made  by  her  step-mother,  whg  admittedly 
was  holding  the  estate  on  the  usual  widow's  life-tenure. 

To  the  present  case  the  principle  laid  down  in  No.  135 
P.  B.  of  1908  (2),  applies,  and  the  plaintiff  cannot  succeed  in  her 
present  suit  unless  she  is  able  to  show,  (I)  that  she  is  in  fact 
entitled  to  succeed  on  the  death  of  her  sister  under  all  circum- 
stances, and  (2)  that  her  sister  was  holding  a  limited  estate 
resembling  that  of  a  widow. 

The  plaintiff  has  certainly  failed  to  establish  the  second  of 
these  two  conditions,  and  it  is  doubtful  whether  she  has 
succeeded  in  establishing  the  first  ;  and  the  Courts  below  were 
wrong  in  granting  her  the  declai'ation  prayed  for. 

The  decision  of  this  Court  in  Civil  Appeal  No.  581  of  1898, 
which  was  referred  to  in  argument  by  the  respondents'  pleader, 
has  no  bearing  upon  this  case,  inasmuch  as  there  two  Arain 
females  who  had  succeeded  to  their  father's  land  had  sold  it 
and  the  sale  was  successfully  objected  to  by  the  male  collaterals 
of  their  father  and  by  the  son  of  one  of  the  vendors.  In  the 
present  case  the  objector  is  a  female  who  does  not  stand  on  the 
same  footing  as  a  male  agnate  or  as  the  son  of  the  vendor. 

For  these  reasons  we  accept  this  appeal  and,  setting  aside 
the  decree  of  the  Divisional  Judge,  dismiss  the  suit  with  costs 
throughout. 

Appeal  accepted. 


No.  46. 

Before  Ron  Mr.  Justice  Rattigan   and  Hon.  Mr. 
Justice  8hadi  Lai. 

TARACHAND  JERAMDAS— APPELLANT, 

Versus 
OFFICIAL  LIQUIDATORS,  PEOPLE'S  BANK  OF 
INDIA,  Ltd.— RESPONDENTS. 

Civil  Appeal   No.  2028  of  1914. 

Indian  Companies   Act,  1882,  sections  169,  149,  159,  165,  166,  and  213— 
extension  of  period  of  notice  of  appeal — lohen  allowable—jurisdiction  of  Court 


(1)  19  P.  R.  1906  (fihiragh  Bibi  v.  Hassan). 

(2)  135  P.  R.  1908  {Maqsud-ul-Nisa  v.  Kaniz  Zohra). 
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in  winding  up  proceedings  to  order  recovery  of  moneys  in  the  hands  of  persons 
other  than  those  mentioned  in  section  149. 

Held,  that  an  extension  of  time  imder  section  169  of  the  Companies  Act 
of  1882  should  not  be  allowed  unless  the  appellant  can  show  that  he  himself 
has  been  duly  diligent  and  that  any  delay  that  has  occurred  has  been  due 
either  to  the  respondent's  conduct  or  to  some  action  or  inaction  on  the  part  of 
the  Court. 

68  P.  R.  1911  (l),  followed. 

Held  also,  that  an  extension  of  time  can  be  granted  even  after  the 
expiration  of  the  period  limited  by  section  169. 

40  L.  J.  Ch.  730  :  L.  «.  5  U.  L.  157  (2),  aud  53  L.  J.  Ch.  115  (3), 
referred  to. 

Held  further,  that  there  is  no  provi.siou  in  the  Companies  Act  of  1882, 
which  enables  the  Court  directing  the  winding  up  to  recover  or  authorise  the 
recovery  of  moneys  in  the  hands  of  per.sons,  other  than  those  expressly 
mentioned  in  section  149,  by  summary  process. 

L.  R.  3  Ch.  App.  787  (,790j  (4),  L.  R.  5  Eq.  305  (5),  Buckley's  Companies 
Act,  5th  edition,  p.  166,  and  Ilalsbury's  Laws  of  England,  Volume  IT,  section 
474,  ciiing  expartc  Hooson  L.  R.  8  Ch.  App.  231  f6j,  referred  to. 

Held  consequently,  that  the  Court  had  no  jurisdiction  to  pass  orders 
directing  the  refmid  of  the  moneys  obtained  by  the  appellants  in  execution  of 
their  decrees  before  the  order  for  the  winding  up  was  passed  or  authorising 
the  official  liquidators  to  take  action  to  recover  the  said  moneys  under  the 
Act  and  that  the  only  course  open  to  the  official  liquidators  was  to  institute 
suits  in  the  regular  way. 

Miscellaneous  first    appeal  from   the   order  of  Major  A.  A.  Irvine, 
District  Judge,  Lahore,  dated  the  2\st  August  1914. 

Bhagwan  Das,  for  appellant. 

Herbert  and  Madan  Gopal,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

KLf  yr      J,  1015  Rattigax,  J. — The  People's  Bank  of  India,  Limited,  is  being 

wound  up  by  the  Court  at  Lahore  and  in  the  coui'se  of  the 
winding  up  proceedings,  and  upon  the  application  of  the  official 
liquidators,  the  District  Judge  issued  notices  to  certain  persons 
to  refund  to  the  official  liquidators  sums  of  money  respectively 
realised  by  them  in  execution  of  decrees  obtained  in  suits  against 
the  Bank  instituted  after  the  said  Bank  had  suspended  payment. 
Several   of  these   persons  appeared  before  the  District  Judge  in 


(1)  68  P.  R.  1914  {Sultan  Singh  v.  Badhawa  Singh). 

(2)  (1871)  40  I.  J.  Ch.  730  :  L.  R.  5  B.  L.  157  (Banner  v.  Johnston). 

(3)  (1883)  53  L.  J.  Ch.  115  (Manchester  Economic  Building  Society). 

(4j  (1868)   L.   R.   3    Ch.  App.  787    (790)    [United  English  and   Scotlish 
Assurance  Company,  exparte  Hawkins). 

(5)  (1868)  L.  R.  5  Eq.  365  (Marlborough  Club  Company). 

(6)  {1872)  L.  R.  8  Ch.  App.  231  (exparte  Hooson). 


Jdnb,  1915.  j  CIVIL  JUDGMENTS-No.  46.  213 

person  or  by  counsel  and  on  various  grounds  contested  their 
liability  to  niuke  such  refunds  ;  and  eventually,  by  order,  dated 
21st  August  1914,  the  District  Judge  found  (except  as  regards 
certain  specified  persons  "who  were  exempted  from  liability)  that 
the  sums  realised  by  the  contesting  respondents  were  invalid, 
under  section  213  of  the  Indian  Companies  Act,  1882,  as  against 
the  official  liquidators.  The  learned  Judge  accordingly 
directed  (1)  the  said  respondents  to  refund  to  the  official 
liquidators  such  sums  as  they  had  respectively  realised  in 
execution  of  their  decrees,  and  (2)  "  the  official  liquidators  to 
take  action  under  the  Act  to  recover  such  amounts." 

Before  proceeding,  we  may  here  explain  that  the  People's 
Bank  of  India,  Limited,  a  very  extensive  financial  concern  with 
branches  in  various  parts  of  India  and  Burma,  suspended  pay- 
ment on  the  ]9th  September  19)3,  The  news  of  this  fact  soon 
spread  and  within  a  day  or  two  a  number  of  creditors  and 
depositors  instituted  suits  against  the  Bank  to  recover  their 
money,  and  many  of  them  succeeded  in  obtaining  decrees  and 
realising  their  moneys  before  an  order  was  passed  by  the  Court 
for  the  winding  up  of  the  insolvent  Bank.  As  a  matter  of  fact, 
an  application  in  this  behalf  was  made  to  the  District  Judge, 
Lahore,  on  the  21st  October  1913  and  on  the  17th  November 
1913  the  Court  accepted  the  application  and  directed  the  Bank 
to  be  wound  up  under  the  orders  of  the  Court.  Under  the 
provisions  of  section  133  of  the  Act  the  winding  up  must, 
therefore,  be  deemed  to  have  commenced  on  the  21st  October 
1913,  when  the  petition  for  the  winding  up  was  presented. 
Several  of  the  persons  aSected  by  the  order  of  the  District 
Judge,  dated  21st  August  1914,  filed  appeals,  under  section  169 
of  the  Act,  to  this  Court  and  this  judgment  will  dispose  of  all 
these  appeals. 

At  the  hearing  before  us  a  preliminary  objection  was  raised 
on  behalf  of  the  official  liquidators  that  notice  of  the  appeals 
was  not  given  to  them  within  three  weeks  of  the  date  of  the 
District  Judge's  order,  and  that,  as  there  was  no  reasonable 
excuse  for  this  delay,  the  appeals  must  be  held  to  be  barred  by 
section  169.  As  a  matter  of  fact,  the  period  was  extended  in 
•each  case  by  orders  of  this  Court,  but  as  those  orders  were 
passed  ex  parte,  the  official  liquidators  are  entitled  to  ask  us  to 
decide  whether  such  extensions  of  time  were  rightly  granted, 
and  if  we  hold  that  they  were  not,  to  reject  the  appeals  on  that 
gx'ound . 
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In  this  connection  we  were  referred  to  a  ruling  of  this  Court 
reported  asiS'o.  68  P.B.  1914(1)  where  it  was  laid  down  that  an 
extension  of  time  should  not  be  allowed  unless  the  appellant  can 
show  that  he  himself  has  been  duly  diligent  and  that  any  delay 
that  has  occurred  has  been  due  either  to  the  respondent's 
conduct  or  to  some  action  or  inaction  on  the  part  of  the  Court. 
We  have  no  hesitation  in  accepting  this  principle,  and  what  we 
have  here  to  decide  is,  whether  the  particular  appeals  before  us  - 
fall  within  the  spirit  of  the  authority  cited. 

At  the  time  when  the  District  Judge  passed  his  order  the 
CLief  Court  was  in  vacation  and  was  closed  for  ordinary  civil 
work,  and  we  consider  that  that  fact  afforded  sufficient  justifica 
tion  for  appellants  to  wait  until  the  Court  re-opened  after  the 
vacation,  and  that  the  test  to  be  applied  is  to  see  whether,  after 
the  re-opening  of  the  Court,  they  exhibited  such  diligence  as 
would  justify  the  Court  in  granting  them  an  extension  of  time. 

Now,  in  all  but  two  cases,  the  appeals  were  actually  filed 
in  this  Court  before  the  close  of  the  vacation  and  prompt  steps 
were  taken  immediately  after  the  vacation  to  ensure  service  of 
notice  on  the  official  liquidators  without  unnecessary  delay,  with 
the  result  that  in  all  cases  (except  the  two  above  referred  to) 
notice  were  actually  given  to  the  latter  within  three  weeks  from 
the  date  when  the  C!ourt  re -opened  for  civil  work.  In  these 
circumstances,  we  are  of  opinion  that  extension  of  time  was 
rightly  granted  to  those  appellants  and  that  consequently 
Miscellaneous  Civil  Appeals  Nos.  2028,2029,2030,2031,2032, 
2033,  2034,  2035,  2036,  2037  and  2 130  are  within  time. 

Mr.  Parker's  argument,  that  in  any  event  an  extension  of 
time  cannot  be  granted  after  the  expiration  of  the  period  limited 
by  section  169,  has  no  force  in  view  of  the  high  authorities  to 
the  contrary,  (see  Banner  v.  Johnston,  40  L.  J.  Ch.  730  : 
L.  B.  5,  H.  L.  157  (2)  ;  Manchester  Economic  Building  Society, 
b'SL.J.  Ch.  115  (3)). 

On  the  other  hand.  Miscellaneous  Civil  Appeals  Nos.  2317 
and  2318  were  admittedly  not  filed  till  the  5th  Octobor  1914, 
and  process  fees  for  issue  of  the  notices  were  not  paid  till  the 
5th  January  1915.  The  only  explanation  for  this  delay  that  the 
learned  pkader  for  those  appellants  (Mr.  Moti  Lai)  can  give  i.s 
that  his  clients  would  not  reply  to  his  letters  and  that  he  himself 
was   under  the    impression  that    the    provisions    of   the  Indian 


(1)  68  P.  R.  1914  (Sultan  Sivgh  v.  Badhmca  Sivgh). 

(2)  (1871)  40  L.  J.  Ch.  730  :  L.  R.  o  U.  L.  157  (Banner  v.  Johnston). 

(3)  (1883>  53  L.  J.  Ch.  115  [Manchester  Economic  Building  Society). 
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Companies  Act,  1913,  applied  to  the  appeals.  The  first  ground 
obviouslj.  can  afford  no  sufficient  excuse,  and  as  to  the  second, 
section  284  of  the  Act  of  1913  is  so  clear  in  its  terms  that  we 
cannot  understand  how  any  one  could  have  supposed  that  tlie 
appeals  were  to  he  governed  by  its  provisions  and  not  by  those 
of  Act,  VI  of  1882.  "We  must  accordingly  hold  that  these  two 
appeals  are  barred  by  section  169  of  Act,  VJ  of  1882,  and  dismiss 
them,  as  we  hereby  do.  But  as,  for  reasons  to  be  given,  we 
hold  that  the  District  Judge  had  no  jurisdiction  to  pass  the 
order  now  under  appeal,  we  leave  the  parties  in  those  appeals  to 
bear  their  own  costs. 

Civil  Appeal  No.  2129  of  1914  was  apparently  filed  under 
a  misapprehension,  as  the  appellant,  Murli  Dhar,  was  expressly 
excepted  from  the  operation  of  the  Distinct  Judge's  order.  As 
he  is  not  present  either  in  person  or  by  pleader  or  agent  his 
appeal  is  dismissed  in  default. 

Reverting  now  to  the  appeals  which  we  hold  to  be  within 
time,  we  find  it  unnecessary  in  the  view  we  take  to  discuss  the 
question,  whether  the  District  Judge  was  or  was  not  right  in 
finding  that  the  payments  by  the  Bank  to  the  appellants  in 
execution  of  their  decrees  were  invalid,  under  section  213  of  the 
Act,  as  against  the  official  liquidators. 

In  our  opinion,  the  proceedings  before  the  District  Judge, 
from  the  date  when  the  official  liquidators  applied  to  him  to 
take  action  to  recover  such  amounts  up  to,  and  including,  his 
order  of  the  21st  August  1914,  were  wholly  without  jurisdic- 
tion, inasmuch  as  there  is  no  provision  in  Act,  VI  of  1882,  which 
enables  the  Court  directing  the  winding  up  to  recover  or 
authorise  the  recovery  of  moneys  in  the  hands  of  persons,  other 
than  those  expressly  mentioned  in  section  149,  by  summary 
px'ocess. 

In  support  of  the  District  Judge's  order  we  have  been 
referred  to  sections  152,  ]65  and  16G  of  the  Act,  but  we  can 
find  nothing  in  any  of  these  sections  which  gives  jurisdiction  to 
recover  such  moneys  by  summary  process.  Section  152  merely 
provides  that  in  cases  where'the  Court  directs  certain  persons 
to  pay  money,  it  may,  instead  of  directing  the  money  to  be  paid 
to  the  official  liquidator,  direct  that  such  money  shall  be  paid 
into  the  Banks  therein  specified.  In  other  words,  it  is  in  the 
nature  of  a  supplement  to  section  149  and  does  not  per  se  enlarge 
the  jurisdiction  of  the  Court  as  to  the  persons  to  whom  such 
orders   may  be   given    (see   Sir   W.    Page   Wood,  L.  J.    United 
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English     and   Scottish    Assurance  Compawj,   ex  parte   Hawkins, 
L.  B.  3,  Ch.  App.  at  page  790  (1)). 

Now,  sections  149  and  152  of  the  Indian  Companies  Act, 
1882,  correspond  (for  all  practical  purposes)  with  sections  100 
and  103  of  the  English  Companies  Act,  1862,  and  it  has  been 
authoritatively  settled  by  the  Courts  in  England  that  section  100 
of  the  English  Act  is  applicable  only  to  the  persons  therein 
specifically  mentioned  and  must  not  be  extended  to  include 
other  persons.  (Buckley's  "  Companies  Act,"  5th  Edition, 
page  166). 

Mr.  Herbert,  for  the  official  liquidators,  argued  that  a 
creditor  of  the  Bank  who  had  by  means  of  undue  or  fraudulent 
preference  obtained  payment  of  his  debt  must  be  regarded  as 
"  a  trustee,"  in  respect  of  money  so  obtained,  for  the  Bank  and 
its  other  creditors  as  I'epresented  by  the  official  liquidators. 
But  the  case  of  United  English  and  Scottish  Company,  ex  parte 
Hawkins,  above  cited,  is  direct  authority  to  the  conti'ary. 

In  this  case  Selwyn,  L.  J.,  remarked,  *'  I  think  HollinsivortVs 
"  Case  (3,  Dc.  G.  and  Sm.  102)  and  Box's  case  (3,  Dc.  G.  and 
*■  Sm.  180)  are  conclusive  authorities  that  a  constructive  trust 
"  of  this  kind  is  not  within  the  lOOth  section  of  the  Companies 
"  Act,  1862."  So,  too,  in  the  case  of  the  Marlborough  Club  (L.  B. 
5,  Eg.  365  (2)  )  Romilly,  M.  R,  refused  to  place  on  the  list  of 
contributories  persons  who  had  fully  paid  up  their  shares  and 
observed,  "  I  cannot  put  them  on  solely  to  give  the  Court 
"  jurisdiction  to  enforce  payment  of  the  debts  due  from  them. 
"  The  liquidators  must  recover  these  debts  in  the  County  Court 
"  in  those  cases  where  the  debts  are  small,  and  where  they  are 
"  large,  he  must  bring  actions  in  the  usual  way.  " 

The  rule  is  the  same  in  Bankruptcy  proceedings.  "  If  a 
'•  payment  or  other  disposition  of  property,  otherwise  valid,  be 
"  made  in  circumstances  that  amount  to  a  fraudulent  preference, 
"  the  payment  at  the  time  it  is  made  is  a  good  payment  and  so 
"  remains  unless  and  until  it  is  set  aside  as  a  fraudulent 
"  preference.  The  creditor  is,  therefore,  not  a  trustee  for  the 
"  trustee  in  bankruptcy,  and  the  proper  order  to  make  is  for 
*'  repayment ;  but  if  he  do  not  repay,  he  cannot  be  committed 
"  to  prison  under  the  Debtors'  Act,  1869  ;  the  remedy  must  be 
"  enforced  in  the  ordinary  way.  "  (Halsbury's  Laws  of  England, 
Volume  2,  section  47 1-,  citing  ex  parte  Hooson,  8  Ch.  App. 
231  (3)  ). 


(1)  (1868)  L.  R.  3  Ch.  App.   787(790)   (United  English  end  Scotlish 

Assurance  Company,  ex  parte  Haukins). 
(2)  (1868)  L.  P.  5  Eq.  2G5  (Marliorcvgh  Club  Company). 
(3J  (,1872j  I.  K.  8  Ch.  App.  231  (ex  parte  Hooson). 
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Sections  165  and  166  of  Act,  VT  of  1882,  in  no  way  help  the 
contentions  of  the  ofl&cial  liquidators.  The  former  section  deals 
with  the  case  of  contributories  and  debtors  to  the  Company,  and 
a  ci'editor  of  the  Company  who  has,  whether  lawfully  or  by 
undue  or  fraudulent  preference,  obtained  payment  of  his  money 
from  tbe  Company,  cannot  by  any  stretch  of  language  be 
described  as  either  a  contributory  or  as  a  debtor  of  the  Company. 
The  latter  section  merely  provides  that  "  orders  made  by  a  Court 
"  under  this  Act  may  be  enforced  in  the  same  manner  in  which 
"  decrees  of  such  Court  made  in  any  suit  pending  therein  may 
"  be  enforced.  "  Clearly  this  provision  relates  to  such  orders 
only  as  are  made  with  jurisdiction,  and  does  not  cover  orders 
passed  ultra  vires. 

It  was  contended  that  unless  the  official  liquidator  could  by 
summary  process  recover  from  those  persons  moneys  alleged  to 
have  been  paid  to  them  by  way  of  undue  or  fraudulent 
preference,  he  would  be  put  to  the  grave  inconvenience  of  having 
to  institute  innumerable  suits  in  various  districts  in  order  to 
recover  such  moneys.  We  are  not  insensible  of  this  difficulty 
and  inconvenience  but,  as  usual,  there  are  two  sides  to  this 
question  and  the  person  from  whom  recovei'y  is  sought  may 
justly  urge  that,  as  he  is  not  in  any  way  connected  with  the 
Company,  except  in  so  far  as  he  happened  to  be  one  of  its 
creditors,  it  is  manifestly  unjust  that  he  should  be  made  to 
refund  money  to  the  Company  unless  and  until  the  question, 
whether  he  obtained  payment  of  it  by  means  of  undue  or 
fraudulent  preference,  has  been  decided  in  the  ordinary  way  by 
regular  suit,  and  not  by  summary  inquiry. 

For  the  reasons  given,  and  upon  the  authorities  above 
referred  to,  we  hold  that  the  District  Judge  had  no  jurisdiction 
under  Act,  VI  of  1682,  to  direct  the  refund  of  the  moneyrj 
obtained  by  the  appellants  in  execution  of  their  decrees  or  to 
authorise  the  official  liquidator  to  take  action  to  recover  the 
said  moneys  under  that  Act. 

The  only  course  open  to  the  official  liquidators  is  to 
institute  suits  in  the  regular  way  and,  when  they  do  so,  they 
can,  of  oourse,  rely  upon  the  provisions  of  section  213  and 
adduce  evidence  in  support  of  their  contentions.  The  question, 
whether  the  payments  made  to  the  creditors  of  the  Bank  ander 
the  circumstances  set  forth  in  the  District  Judge's  orders  are 
invalid  under  the  provisions  of  section  213  of  Act,  VI  of  1882, 
is  one  which  can  be  determined  only  by  the  Court  trying  such 
JBuits,  and  the   Distiict   Judge,   as   the     Court     directing     the 
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winding  up    of   the   Company,  had  no  jurisdiction  to  express  an 
opinion  thereon. 

We  accordingly  accept  the  appeals  above  mentioned  as 
being  -vsithin  time  and  set  aside  the  order  of  the  District  Judge, 
dated  21st  August  1914.  The  Company  must  pay  all  costs  both 
here  and  in  the  Court  below. 

Appeals  accepted. 


No.  47. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Shah  Din. 

ABDUL  GHAFUR  KHAN  AND  ANOTHER— (Oekexdants)— 

APPELLANTS, 
Versus 
MUSSAMMAT  MUSHARRAF  BI  AND  ANOTHER— 
(Plaintiffs)— RESPONDENTS. 

Civil  Appeal  No.  128  of  1910. 

Custom — succession — ancestral  property —first  cousin  or  daughter — onus 
probandi — Lodi  Pathans  of  Mustafabad,  district  Ambala—Muhamviadan 
Law. 

Held,  that  the  Lodi  Pathans  of  Mama  Mustafabad  in  the  Ambala  district 
follow  agi'icultural  custom  in  matters  of  inheritance. 

Held  also,  that  by  custom  there  is  a  reasonable  presumption  that  first 
cousins  would  succeed  to  ancestral  estate  in  preference  to  daughters. 

5  P.  R.  1915  (1),  97  P.  R.  1914  (2),  68  P.  R.  1889  (3),  27  P.  R.  1896  (4), 
108  P.  R.  1900  (5),  39  P.  R.  1895  (6),  referred  to. 

61  P.  R.  1902  (7),  157  P.  R.  1890  (8),  29  P.  R.  1912  (9),  distinguished. 

Held  further,  that  the  plaintiffs,  a  daughter  and  daughter's  daughter,  had 
faUed  to  rebat  the  presumption  against  them  and  their  suit  must  consequently 
faU. 

Second  appeal  from  the  decree  of  H.  A.  Base,  Esquire,  Divisional 
Judge,  Ambala  Division,  dated  the  8th  November  1909. 

Muhammad  Shafi,  for  appellants. 

Sheo  Narain  and  Bahadar  Ohand,  for  respondents. 

(1)  5  P.  R.  1915  {Mussammat  Ishar  Devi  v.  Bindrahun). 

(2)  97   P.R.  1914  {Mowaz  v.  Mussammat  Ghulab  Jan) 

(3)  68  P.  R.  1889  {Nizam  Din  v.  Mussammat  Fariga). 

(4)  27  P.  R.  1896  [Najabat  Khan  v.  Abdul  Rahman  Khan). 
(5^  108  P.  R.  1900  {Nizam  Din  v.  Shahab-ud-Din). 

(6)  39  P.  R.  1895  {Mussammat  Jiwi  v.  Sardar  Khan). 

(7)  61  P.  R.  1902  {Wazir  AH  Khan  v.  Mussammat  Asmat  Bibi), 

(8)  157  P.  R.  1890  {Kutab  v.  Ismail). 

(9)  29  P.  R.  1912  {Tari  Baz  Khan  v.  Fateh  Khan). 
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The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — This  is  a  custom  case  in  which   the   contest    9th  March  1915. 
is   between  a  first  cousin  (paternal  uncle's  son)  of  the  deceased, 
whose  estate  is  the  subject  of  the    claim,    and    a   daughter   and 
daughter's  daughter.     The  parties  are  Lodi  Pathans  of  Mustafa- 
bad.  District  Ambala.     The  first  Court  framed  seven  issues  and 
wrote  an   exhaustive   and,  barring   a   few  unimportant  slips,  a 
careful  and  judicious  order,  dismissing  the  suit  of  the  ladies  for 
possession   against   the    cousin.      That  Court,    after   disposing 
summarily,  but    quite    correctly,    of    certain  unimportant  issues, 
turned  to  the  issues  on  which  the  case  really  depends,    namely, 
the   second    and   third.       On  these  it  held  that  inasmuch  as  no 
fraud,  but  only  plaintiffs'  own  carelessness,  is  the   cause   of    the 
belated    amendment   of    the    plaint  so  as  to  include  the  omitted 
ala-milkiyat  right,  therefore  section    18,    Limitation    Act,  could 
not   help    plaintiffs   and   the  claim  to  that  right  is  barred  ;  that 
the  widow  of  the  last  male  holder  succeeded   as  a  life-tenant — 
as    to  this    see  65  P.  i?..  1881  (1)  ;  that  the  parties  in  matters  of 
inheritance  are   governed   by   custom,    and  not   Muhanlmadan 
law  ;    and   that   the    plaintiffs    have    proved    no  special    custom 
under  which  they    can    exclude    a  first    cousin.       Other    points 
decided  need  not  be   detailed   here.      It   will   be  seen  that  the 
Court  laid  upon   the  ladies   the   burden   of   proving   a   special 
custom  and  ruled  that  they  had  failed  in  this. 

They  appealed  and  the  learned  Divisional  Judge  accepted 
their  appeal.  His  judgment  is  not  easy  to  follow,  but  he  seems 
to  lay  the  onus  on  defendant  and  he  decrees  the  whole  claim. 
.No  good  purpose  would  be  served  by  analysing  that  judgment 
in  detail,  for  this  faulty  laying  of  the  onus,  after  first  saying  it 
was  futile  to  discuss  the  question  of  onus,  coupled  with  the 
rather  surprising  remark  that  it  was  immaterial  whether  these 
Pathans  were  agriculturists  or  not,  vitiates  the  whole  judgment. 
We  will  deal  with  the  case  on  the  merits,  and  briefly. 

The  case  has  been  hotly  contested  and  there  is  ample 
evidence  for  a  decision  on  the  question  of  custom.  It  is 
unnecessary  to  discuss  the  matter  of  the  time-bar  as  regards 
the  amendment  of  plaint,  for  on  the  merits  we  find  the  suit  must 
fail  in  toto. 

The  land  and  houses  in  suit  are  ancestral.  The  defendant 
has  been  in  undisputed  possession  from  the  death  of  the  last  male 
liolder's  widow  in  1  896  until  6tli  June  1908 — all  but  12  years 
later..    Mustafabad  is    a   lar^e    village,    containing  A  puttis  and 

(1)  65  P.  R.  1881  {Mussammat  Mansomun  v.  Abdul  Kadir  Khan). 
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inhabited  by  such  tribes  (in  addition  to  the  1 1  families  of  these 
Lodi  Pathaus)  as  Rajputs,  Jats,  Kazis,  Chimbas,  and  so  forth. 
These  Pathans  live  by  agriculture  and  have  been  settled  in  the 
village  for  hundreds  of  yeai\s,  it  is  said  since  A.  H.  725  ;  and, 
though  they  hold  in  khtid  kasht  only  7  ploughs  out  of  21  in 
their  patti,  it  is  said  they  have  always  held  the  same  land 
from  the  beginning.  In  these  circumstances,  following  all  the 
authorities,  we  can  readily  believe  that  they  follow  agricultural 
custom  in  matters  of  inheritance.  That  they  do  not  follow  their 
personal  law  is  clear  from  many  indications — -indeed  they  do 
not  really  pretend  that  they  do — see  the  depositions  of  their 
witnesses. 

As  they  follow  custom,  there  is  certainly  a  I'easonable 
presumption  that  among  them  first  cousins  would  succeed  to 
ancestral  estate  in  preference  to  daughters.  As  to  onus  we  need 
only  I'efer  without  discussion  to  the  analogous  cases---5  P.  Ji. 
1915  (1),  97  P.  B.  1914  (2)  (and  the  many  authorities  there 
quoted),  68  P.  B.  1889  (3),  27  P.  R.  1896  (4),  108  P.  R. 
1900  (5),  ?j9  p.  B.  1895  (6).  Cases  of  gifts  to  daughters  and  of 
contest  between  remote  coUaterrtls  and  daughters,  e.g  61 
P.  B.  1902  (7).  157  P.  R.  1890  {8),  29  P.  B.  1912  (9),  etc.,  etc, 
are  not  in  point. 

Have  they  rebutted  that  presumption  'f  Mr.  Sheo  Naraiu, 
speaking  for  them,  frankly  admits  that  they  have  not,  unless 
the  instances  that  have  occurred  at  Shahabad  of  daughters 
amono-  Lodi  Pathans  excluding  agnates  are  imported  into  the 
case.  Now  Shahabad  is  a  town  of  over  10,000  inhabitants  and 
has  been  a  Municipality.  It  is  12  miles  from  Mustafabad,  and 
the  only  connection  seems  to  be  that  the  Pathans  of  the  two 
places  intermarry.  The  conditions  of  life  in  the  two  places  are 
80  different  that  we  do  not  think  any  safe  deduction  as  to 
Mustafabad  custom  can  be  drawn  from  Shahabad. 

And  if  we  turn  to  Mustafabad  itself  and  the  seven  villages 
near  it,  in  which  Lodi  E'athans  live,  the  evidence  is  strongly  in 
favour  of  the  defendants'  contentions.  In  those  villages  "sery 
many  instances  of  exclusion  of  daughters  by  near  agnates  are 
proved,  while  not   a    single   contrary  instance   is    to   be   found. 


(1)  5  P.  R.  1915  (Mussammat  Ishar  Deri  v.  Bindrahan). 

(2)  97  P.  R.  1914  {Moicaz  v.  Mussammat  '^Indab  Jan). 

(3)  68  P.  R.  1H89  (Nizam  Din  v.  Mugmmmat  Fariga). 

(4)  27  P.  R.  1896  ^^Najabaf  Khan  v,  Abdul  Rahman  Khan), 
(51  108  P.  R.  1900  {Nizam  Din  v.  Shahab-ud-Din). 

(6)  39  I'  R.  1895  (Mussammat  Jiui  r.  Sardnr  Khan). 

(7)  61  P.  R.  1902  {]Yazxr  Ali  Khan  v.  Mu^iammat  Asmul  Bibi). 

(8)  157  P.  R.  1S90  [Kutab  v.  Ismail). 

(9)  29  P.  R.  1912  (Pari  Baz  Khan  v.  Fateh  Khan). 
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Theu  the  cases  in  Mustafabad  have  been  fully  threshed  out 
before  us  and  in  the  lower  Courts'  judgments.  As  the  first 
Court  has  pointed  out,  only  one  instance  in  that  pla^e  in  any 
way  supports  plaintiffs — Allahdi's  case — and  the  decision  there 
was  ambiguous,  it  not  being  by  any  means  clear  that  the  real 
ratio  decidendi  was  connected  with  the  question  now  before  us. 
Even  if  the  case  is  really  one  of  exclusion  of  near  agnates  by  a 
daughter,  it  is  insufficient  by  itself  to  rebut  the  presumption 
mentioned  above  plus  the  evidence  of  actual  practice  in  Mustafa- 
bad  and  the  near  villages.  It  is  unnecessary  for  us  to  go  into 
greater  detail  iu  view  of  the  undoubted  fact,  admitted  by 
plaintiffs'  counsel,  that,  apart  from  the  Shahabad  instances, 
plaintiffs  cannot  prove  their  case. 

We  allow  this  appeal  and  dismiss  plaintiffs'  suit  with    co^s 
throughout. 

Appeal  allowed. 


'o 


No.  48. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shah  Din. 

MUSSAMMAT  ZOHRA  JAN— (Defendant)— APPELLANT, 

Verstcs 
MUSSAMMAT  RAJAN  13IBI  .AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 
Civil  Appeal  No.  890  of  1911. 

Negotiable  Instrument  Act,  1881,  .'section  118  (a)— promissory  note- ■ 
initial  presumption  of  receipt  of  consideration— when  rebutted— Indian 
Evidence  Act,  1872,  section  92— admissibility  of  proof  of  consideration 
different  to  that  set  out  in  the  Promissory  Note. 

Plaintiff  sued  to  recover  Rs.  30,000  due  upon  a  promissory  note  executed 
by  defendant  which  expressly  stated  that  the  amount  was  borrowed  in  cash. 
In  the  plaint  also  it  was  alleged  that  Rs.  30,000  was  the  consideration  for  the 
pro-note,  but  after  the  defendant  in  her  pleas  had  denied  receiving  any 
portion  of  the  alleged  consideration,  plaintiff  in  her  replication  stated  that 
the  consideration  was  not  a  sum  of  money  but  certain  proprietory  rights  in 
immovable  property  which  were  given  up  to  the  defendant  under  a  deed  of 
release  bearing  the  same  date  as  the  pro-note. 

Held,  that  the  plaintiff  was  not  deban-ed  by  section  92  of  the  Evidence 
Act  from  proving  that  the  consideration  was  not  money  as  stated  in  the 
promissory  note. 

Held  also,  that  although  the  initial  presumption  under  section  118'  (o)  of 
the   Negotiable  Instruments  Act  was  that  the  promissory  note   was  made  for 
consideration,  yet,  having  regard  to  the  fact  that  the  r.ote  itself  states  that  the 
Rs.  30,C00  was  iorroiced  in  cash  without  interest  and  that  plaintiff  was  forced 
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to  admit  that  this  was  incoirect,  it  must  be  held  that  that  initial  presumption 
has  been  rebutted,  and  that  the  onus  has  been  shifted  on  to  the  plaintiff  to 
prove  that  the  promissorj'  note  was  executed  by  the  defendant  for  considera- 
tion. 

'Held  further,  on  the  facts  that  plaintiff  had  failed  to  discharge  the  onus 
and  that  the  defendant  was  consequently  not  liable  on  the  promissory  note. 

First  appeal  from  the  decree  of  N.  H.  Prenter,  Esquire,  District 
Judge,  Rawalpindi,  dated  the  SOth  June  1911. 

Muhammad  Shafi,  for  appellant. 

Beechey,  Ralli  and  Sewa  Ram  Singh,  for  I'espondents. 

The  judgment  of  the  Court  was  delivered  by — ■ 

lF//i  March  1915.  Shah  Din,  J — The  following  pedigree  shews    the   i^elation- 

ship  of  the  parties  : — 

Nabi  Bakhsh  =Mussammat  Rajan  Bibi,  nlias 
(defendant  No.  2).  Malan  (plaintifl'). 

I 
Abdul   Karim  =Zohra  Jan,  alias  Akhtar 
(defendant  No.  1). 

The  suit  out  of  which  this  appeal  has  arisen  was  brought 
by  the  plaintiff -respondent,  IMussammat  Kajan  Bibi,  alias  Malan, 
against  Mussammat  Zohra  Jan,  alias  Akhtar,  wife  of  Abdul 
Karim,  who  is  the  defendant-appellant,  to  recover  Rs.  30,000 
on  the  strength  of  a  promissory  note,  dated  the  7th  March  1910. 
This  promissory  note,  which  is  marked  as  Exhibit  P-A  and  is 
pnnted  at  page  3  of  the  papex"-book,  is  in  the  following  terms  : — 

"  I  promise  to  pay  on  demand  or  order  to  Mian  Nabi 
*'  Bakhsh,  my  father-in-law,  tlie  sum  of  Rs.  30,000  (rupees 
*'  thirty  thousand)  double  of  Rs.  15,000  (rupees  fifteen 
"  thousand),  borrowed  in  cash  by  me  ftom  him  without  interest. 
"  Hence  the  pro-note. 

"     Lahore,   the       -)  (Sd.)     ZOHRA  JAN,  wife 

[>  of  Mian  Abdul 

"  7th  March  1910.  )  Karim." 

This  promissory  note  was  executed  by  Mussammat  Zohra 
Jan  in  favour  of  her  father-in-law,  Mian  Nabi  Bakhsh,  at 
Lahore  on  the  7th  March  19 10  ;  and  on  the  same  date  a  deed  of 
release,  Exhibit  D-I,was  executed  by  Mian  Nabi  Bakhsh  in 
favour  of  Mussammat  Zohra  Jan  at  Lahore  in  respect  of  cerfain 
property  situate  in  Rawalpindi.  This  deed  was  registered  at 
Rawalpindi  on  the  Sth  April  1910,  and  is  printed  at  pages  14 
and  15  of  the  paper-book.  On  the  28th  April  1910  the  pro- 
missory note  was  assigned  by  Mian  Nabi  Bakhsh  to  his  wife, 
Mussammat  Rajan  Bibi,  the  endorsement  being  attested  by 
Abdul    Karim,    son   of   Miau  Nabi   Bakhsh,   and   it  is  on   the 
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strength  of  this  assignment  that  the  present  suit  has  been 
brought  by  Mnssammat  Rajan  Bibi  against  her  daughter-in  hiw, 
Mussanimat  Zohra  Jan. 


In  answer  to  the  plaintiffs'  claim  to  recover  Rs.  30,000  on 
the  strength  of  the  promissory  note  in  question,  the  defendant, 
Mussammat  Zohra  Jan,  pleaded,  inter  alia,  that  she  had  not 
received  a  farthing  out  of  the  consideration  money  mentioned 
in  the  promissoiy  note  ;  that  she  had  executed  the  pro-note 
under  undue  influence  exercised  upon  her  by  Nabi  Bakhsh  ; 
that  the  real  object  for  which  the  promissory  note  and  the  deed 
of  release  were  executed  by  her  and  by  Nabi  Bakhsh,  respec- 
tively, on  the  7th  March  1910  was  to  defeat  the  creditors  of 
Nabi  Bakhsh  and  Abdul  Karim,  and  that  therefoi'e  she  Avas  not 
liable  on  the  promissoiy  note  at  all.  The  statements  of  the 
Counsel  for  the  parties  were  taken  down  by  the  District  Judge 
before  framing  the  issues,  and  each  side  gave  its  own  version 
of  the  circumstances  under  which  the  promissory  note  and  the 
deed  of  release  just  mentioned  were  executed  by  Mussammat 
Zohra  Jan  and  Nabi  Bakhsh ,  respectively,  in  favour  of  each 
other.  On  the  pleading  of  the  parties  the  District  Judge 
framed  the  following  issues  : — 

(1)  Is  the  pro -note  for  consideration? 

(2)  Did  not  plaintiff  give  consideration  for  the  transfer  ? 

(3)  If  not,  can   plaintiff  still  sue  ? 

Although  no  explicit  issue  was  drawn  with  regard  to  the 
plea  of  undue  influence  set  up  by  Mussammat  Zohra  Jan,  that 
plea  was  sought  to  be  established  by  evidence  and  was  pressed 
in  argument  before  the  District  Judge,  and  the  District  Judge 
has  recorded  his  finding  upon  it. 

Upon  the  issues  set  out  above  the  District  Judge  has  held 
(1)  that  the  promissory  note  in  suit  was  executed  for  considera- 
tion, the  consideration  being,  not  Rs.  30,000  cash  as  mentioned 
in  the  promissory  note,  bat  the  proprietory  rights  which  were 
gifted  by  Nabi  Bakhsh  in  favour  of  Mussammat  Zohra  Jan  by 
deed,  dated  the  7th  March  19  lO  ;  (2)  that  the  assignment  of  the 
promissory  note  in  favour  of  the  plaintiff  was  valid,  having 
been  made  for  adequate  consideration  and  that  therefore  the 
plaintiff  could  sue  on  the  promissory  note  ;  and  (3)  that  the 
promissory  note  was  executed  by  Mussammat  Zohra  Jan  as  a 
free  agent,  and  not  under  any  undue  influence.  Upon  theae 
findings  the  District  Judge  has  decreed  the  plaintiffs'  claiuj. 
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We  have  heard  lengthy  arguments  by  learned  Counsel  on 
both  sides,  wlio  have  discussed  in  minute  detail  the  various 
points  ai'ising  in  the  case  which  have  beeu  dealt  with  by  the 
learned  District  Judge  in  his  elaboiate  and  carefully  written 
judgment.  The  District  Judge  has  set  forth  at  some  length 
the  respective  versions  of  the  parties  as  to  the  circumstances 
under  which  the  promissory  note  in  suit  and  the  deed  of  release, 
dated  the  7th  March  1910,  were  executed  at  Lahore  ;  but  for 
the  purposes  of  the  present  appeal,  it  is  not  necessary  for  us  to 
reproduce  those  versions  in  our  judgment. 

In  the  view  that  Ave  take  of  the  case  a  great  deal  of  tlie 
evidence  relating  to  certain  facts  connected  with  the  alleged 
extravagant  and  dissolute  habits  of  Abdul  Kaiim,  the  great 
influence  which  his  wife,  Mussammat  Zohra  Jan,  is  said  to  have 
exercised  over  him,  the  financial  embarrassments  into  which 
the  family  had  been  plunged,  and  the  unpleasant  position  in 
which,  according  to  the  plaintifE,  she  and  her  husband,  Nabi 
Bakhsh,  found  themselves  placed  in  consequence  of  the  alleged 
machinations  of  Mussammat  Zohra  Jan,  must  be  treated  as 
immaterial.  The  real  issue  in  the  case,  which  seems  to  us  to 
have  been  rather  obscured  by  the  angry  controversy  which  has 
arisen  over  certain  details  that  have  been  noted  by  the  learned 
District  Judge  in  his  judgment  is,  whether  the  promissory 
note  sued  upon  was  executed  for  consideration  or  not,  aird  it 
appears  to  us  that  that  issue  can  be  decided  without  much 
diflficulty. 

As  expressly  stated  in  the  body  of  the  promissory  note,  the 
consideration  for  it  was  the  sum  of  Rs.  30,000  which  was 
borroioed  in  cash  by  Mussammat  Zohra  Jan  from  Nabi  Bakhsh 
without  interest.  The  words  which  have  been  italicised  by  us 
are  leather  important  as  showing  what  the  nature  of  the 
consideration  was,  which  was  understood  to  have  passed  from 
Nabi  Bakhsh  to  Mussammat  Zohra  Jan,  and  on  receipt  of  which 
the  latter  executed  the  pro-note.  The  wording  of  paragraph  1 
of  the  plaint  also  clearly  shows  that,  according  to  the  plaint. 
Rs.  30,000  was  the  consideration  for  the  promissory  note  ;  and 
it  was  not  until  after  the  defendant,  Mussammat  Zohra  Jan, 
had  denied  in  her  pleas  that  she  had  received  any  portion  of 
the  alleged  consideration  in  cash  that  the  plaintiff  in  her 
replication  stated  that  the  consideration  for  the  promissory 
note  was,  not  a  sum  of  money,  but  certain  proprietory  rights 
in  immovable  property  which  had  been  given  to  the  defendajit 
by  Nabi  Bakhsh  under  the  deed  of  release,  dated  the  7th  March 
1910, 
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Before  the  Districit  Judge  it  was  argued  on  behalf  of  the 
defendant  that,  having  I'egard  to  the  provisions  of  section  92  of 
the  Evidence  Act,  it  was  not  open  to  the  plaintiff  to  give 
evidence  to  shew  that  certain  rights  in  immovable  property 
which  were  gifted  by  Nabi  Bakhsh  to  the  defendant  formed 
the  consideration  for  the  promissory  note,  inasmuch  as  the 
promissory  note  was  a  contract  in  writing,  the  statement 
therein  that  the  consideration  was  Rs.  30,000  cash  was  a  term 
of  the  contract  and  no  evidence  could  be  given  by  the  plaintifE 
for  the  purpose  of  contradicting,  varying  or  adding  to  that 
term. 

In  our  opinion  section  92  of  the  Evidence  Act  has  no 
bearing  whatever  on  this  case  We  start  with  the  presumption 
laid  down  in  section  118  of  the  Negotiable  Instruments  Act 
that  the  promissory  note  in  suit  was  executed  for  consideration, 
and  the  onus  lies  on  the  defendant  to  prove  that  no  consideration 
passed  to  her  under  the  promissory  note.  To  this  extent  the 
plaintiff  has  an  advantage  over  the  defendant. 

But  we  find  that  in  the  body  of  the  promissory  note  the 
consideration  for  it  is  stated  to  be  the  sum  of  Rs.  80,000 
borrowed  in  cash  by  the  defendant  from  Nabi  Bakhsh  loithout 
interest^  and  when  in  the  coux'se  of  the  pleadings  the  plaintiff  is 
forced  to  admit  that  the  consideratioir  as  stated  in  the  promissory 
note  did  not  pass;  in  other  words,  when  the  plaintiff  admits 
that  the  statement  as  to  the  passing  of  consideration  in  the 
shape  of  Rs.  30,000  from  Nabi  Bakhsh  to  the  defendant  was 
incorrect,  when  these  are  the  facts,  is  not  the  Court  justified 
in  holding  that  the  initial  presumption  raised  in  favour  of  the 
plaintiff  by  section  118  of  the  Negotiable  Instruments  Act  has 
been  rebutted  and  that  the  onus  has  been  shifted  on  to  the 
plaintiff  to  prove  that  the  promissory  note  was  executed  by  the 
defendant  for  consideration,  the  consideration  being  something 
else  than  Rs.  30,000  in  cash.  In  our  opinion  the  answer  to  this 
question  must  be  in  the  affirmative,  i.e.,  that,  iir  the  circum- 
stances of  this  case,  it  was  incumbent  on  the  plaintiff  to  prove 
affirmatively  that  the  defendant,  Mussammat  Zohra  Jan,  had 
executed  the  pro-note  in  question  for  full  consideration. 

After  giving  every  weight  to  the  argument  addressed  to  us 
by  the  plaintiff's  learned  Counsel,  we  are  constrained  to  hold 
that  the  plaintiff'  has  been  unable  to  discharge  herself  of  this 
onus. 

[The  rest  of  the  judgment  is  not  i^eqnired  for  the  purpose 
of  this  report  ] 

Appeal  accepted. 
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No.  49. 

Before  Bon.  Mr.  Jndice  Johnstone  and  Hon   Mr.  Justice 

Shah  Din. 

RAHIM  BAKHSH— (Defendant)— APPELLANT, 

Versus 
UMAR  DIN— (Plalntiff)— RESPONDENT.     - 

Civil  Appeal  No.  763  of  1911 . 

Custom— will— Gul'farosh  Arains  of  Lahore  city—Muhavnnadan  Law  — 
value  of  oral  testimony  of  instances. 

The  plaintiff  sued  for  possession  by  partition  of  ^th  share  in  certain 
houses  under  &  will  of  one  Mahtab,  deceased.  The  defendant  pleaded,  inter 
alia,  that  the  xvill  was  invalid  inasmuch  as  his  consent,  required  by 
Muhammadan  Law,  had  not  been  given.  The  parties  were  Gul-farosh  Arains 
of  Lahore  city.    The  plaintilf  relied  upon  custom. 

Held,  that  although  the  burden  of  proof  of  a  special  custom  contrary  to 
personal  law  was  on  the  plaintiff,  yet,  considering  that  the  tribe  of  Gul-farosh 
Arains  of  the  Lahore  city  is  a  mere  fragment  of  a  very  large  body  of  Arains 
who  are  agriculturists  and  follow  (except  as  regards  the  rights  of  certain 
females)  ordinary  Punjab  custom,  the  burden  should  not  be  a  very  heavy  one. 

25  P.  R.  1882  (b,  and  72  P.  W.  R.  1908  (2),  referred  to  and  discussed. 

23  P.  R.  1897  (3)  and  110  P.  R.  1906  (F.  B.)  (4),  referred  to. 

Held  also,  that  the  plaintiff  had  succeeded  in  proving  the  special  custom 
imder  which  the  will  was  valid. 

Held  further,   that   instances   in  support  of  an  alleged  custom  are  not 

^^jt/3       always  to  be  treated  as  of  little  or  no  value  because  supported  only  by  oral 

_  ^•'     testimony  ;  and  if  the  del^dants  have  means  of  knowledge  and  the  opposite 

party  makes  no  attempt  to   rebut  facts  stated  may  often  be  accepted  as 

proved. 

Further  appeal  from  the  decree  of  S.  Wilberforce,  Esquire,  Divisional 
Judge,  Lahore  Division,  dated  the  9th  May  191 1. 

Fazl-i-Hussain,  Roshan  Lai  and  Fazl-ud-Din,  for  appellant. 
Muhammad  Shafi  and  Gopal  Cliand,  for  respondent. 

The  judgment  of  the  Court  was  delivered  hy — 

20th  March  1915.  Johnstone,  J. — "VVe  have  heard  this    case    argued   by   Mr. 

Fazl-i-Hussain  on  behalf  of  defendant-appellant  nnd  Mr. 
Muhammad  Shafi  on  behalf  of  plaintiff-respondent.  PlaintifE 
having  sued  for  possession  by  partition  of  ^th  of  certain 
(5)  houses  under  a  will,  defendant  raised  various  pleas  ;  the 
decision  in  the  first  Court  being  against  the  plaintiff  whose  suit 


(1)  25  P.  R.  1882  (Miran  Bakhsh  v.  Mussammat  Allajaicai). 

(2)  72  P.  W.  R.  1908  {Muscummal  Tulia  Bihi  v.  Mdir  BakkJi). 

(3)  23  P.  R.  1897  [Mussammat  Fakhar-un-Nissa  v.  Malik  Rahim  Bakhsh). 
v4}  110  P.  R.  1906  (F.  B  )  {Daya  Ram  v.  Sohel  Singh). 
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was  dismissed  witli  costs.  Leaving  out  the  first  two  issues 
which  are  connected  with  questions  of  fact  concerning  two 
shops  and  a  house,  with  which  questions  we  have  now  little 
further  concern,  the  findings  of  the  first  Court  were,  that  the 
parties  follow  Muhamraadan  Law  ;  that  the  will  of  Mahtab, 
whose  property  is  in  suit,  was  duly  executed  by  him  but  was 
invalid  inasmuch  as  the  consent  of  defendant,  required  by 
Muhammadan  Law,  had  been  withheld;  that  under  Muhammadan 
Law  plaintiff  would  be  entitled  to  y'g  only  of  the  property, 
and  that  he  could  not  by  this  suit  get  even  that,  inasmuch  as  he 
had  left  out  of  his  claim  a  certain  house  (called  the  Sathan 
house),  which  had  been  found  to  be  joint  property  and  which 
forms  the  subject  of  the  second  issue. 

The  lower  Appellate  (Jourt,  after  finding  the  first  and  second 
issues  (both  of  fact)  exactly  as  the  first  Court  found  them, 
lield  that,  while  the  parties  are  "  probably  governed  by 
Muhammadan  Law  as  a  general  rule,"  they  follow  custom  in 
regard  to  the  making  of  such  wills  as  the  one  in  suit  ;  that 
under  their  custom  this  will  is  valid  ;  that  the  execution  of  the 
will  is  proved  and  that  it  was  not  necessary  for  plaintiff  to 
prove  the  testator's  soundness  cf  mind,  as  defendant  put  in  no 
plea  to  the  contrary  ;  that  plaintiff  was  in  genuine  doubt  as  to 
tlie  real  fact  in  regard  to  the  aforesaid  Sathan  house  and  never 
intended  to  omit  any  joint  property  and  was  therefore  entitled 
to  amend  his  plaint  even  at  that  stage.  The  Court  therefore 
allowed  amendment  and  gave  plaintiff  a  decree  (with  half 
costs)  as  prayed,  except  as  regards  the  two  shops  with  haithak 
dealt  with  in  the  fii'st  issue. 

Defendant  has  now  come  up  here  with  a  fui'ther  appeal. 
He  contends  that  the  bmis  is  on  plaintiff  to  prove  a  special 
custom  and  that  he  has  failed  to  prove  it  ;  that  defendant  has 
proved  that  the  family  follow  Muhammadan  Law  ;  that  former 
statements  and  admissions  by  defendants  on  such  a  point 
should  not  be  brought  up  against  him  ;  that  the  will  is  •'  neither 
legally  proved  nor  is  valid  "  ;  that  amendment  of  the  plaint 
should  have  been  refused. 

A  good  deal  of  this  can  be  disposed  of  in  a  few    words.     In 
our   opinion   this    amendment  of    the   plaint  was     clearly  not 
contrary    to  law  ;*   and  it   appears    to    us   eminently    just   and       ♦  cj.    Order    VI, 
reasonable.      We    cannot   improve    upon   the   lower    .Appellate  ^"^^   ^h.  9'^^    ^^^' 
Court's  own  way  of  justifying  it,  and  we  endorse  it. 

Then  the  will  is  certainly  "  legally  proved,"  for  we  have 
concuiTent  findings  that  it  was  executed,  and  we  agree  with 
the    lower   Appellate  Court   that  it  was  too  late  to  start  before 
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it  a  new  case  upon  a  new  plea   that  testator    was  not  of   sound 
disposing  mind  at  time  of  execution. 

Thirdly,  defendant  has  certainly  not  proved  positively  that 
the  family  follows  personal  law,  and  in  argument  this  has 
hardly  been  insisted  upon.  The  whole  length  Mr.  Fazl-i- 
Hussain  found  himself  able  to  go  was  that  in  certain  matters 
Muhammadan  Law  is  followed  ;  that  no  special  custom  validat- 
ing such  a  will  as  this  is  established  ;  and  that  therefore,  on  the 
authorities,  the  Court  must  fall  back  on  the  personal  law  of 
the  parties. 

It  follows  that  the  real  question  for  debate  is,  whether  the 
plaintiff  has  shewn  that  the  family  does  follow  a  custom  under 
which  this  will  is  valid.  [We  decline  to  allow  appellant  to 
raise  at  this  stage,  as  Mr.  Fazl-i-Hnssain  attempted  to  do,  an 
objection  that  the  suit  cannot  succeed  because  all  the  benefici- 
aries ixnder  the  will  have  not  been  impleaded.  This  has  never 
been  mooted  before  and  is  not  even  to  be  found  in  the  grounds 
of  the  present  appeal]. 

The  first  remark  we  have  to  make  is  that  it  is  not  necessary, 
as  Mr.  Fazl-i-Hussain  seemed  to  suggest,  that  these  Gul-farosh 
Arains  of  Lahore  city  follow  agricultural  custom  in  its  entirety, 
or  are  governed  in  all  matters  by  the  same  rules  as  the  i^eal 
agricultural  Arains  of  Lahore  tahsil.  It  is  enough  if  they  can 
shew  that,  there  is  a  practice  of  will-making  among  them  ;  that 
Muhammadan  Law  is  in  important  points  departed  from  ;  that 
in  particular  several  wills  in  violation  of  Muhammadan  Law  have 
been  executed  and  not  set  aside  ;  and  that  defendant  has  himself 
acquiesced  in  such  violations  of  Muhammadan  Law.  These 
are  the  general  liixes  on  which  the  lower  Appellate  Court  has 
proceeded  ;  and  we  think  all  that  is  now  required  is  to  .see 
whether  the  above  desiderata  have  been  achieved  with  reason- 
able completeness  by  the  plaintiff.  The  burden  of  proof  is  no 
doubt  on  the  plaintiff  in  view  of  2.5  P.  E.  1882  (1)  and  72 
P.  W.  R-  of  190S  (2)  ;  but,  considering  that  this  tribe  is  a  mere 
fragment  of  a  very  large  body  of  Arains,  who  are  agricultutists 
and  follow  (except  as  regards  the  rights  of  certain  females) 
ordinary  Punjab  Custom,  we  cannot  hold  that  the  burden  is  a 
very  heavy  one. 

The  will  was  executed  on  8th  August  1899  and  was 
registered.  It  left  half  of  testator's  houses  (5  of  them)  to  his 
wife,  his  daughter,  and  his  nephew — son-in-law,  the  plaintiff 
Umar  Din.     Defendant,  the  objector,  is  testator's  brother. 

(1)  25  P.  R.  1882  (Miran  Bakhsh  v.  Mussammat  Allajowai). 
{2)  72  P.  W.  R.  1908  {Mussammat  Talia  Bibi  v.  Mehr  Bakh$h). 
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The  authorities  may  be  briefly  noticed  first.  25  P.  B. 
1882  (1),  is  a  case  in  which  it  was  held  that  among  these 
Grul-farosh  Bhatti  Arains  of  Lahore  and  Amritsar  no  special 
custom  contrary  to  Muhammadan  Law  had  been  proved  under 
which  brother's  sons  exclude  sisters  from  inheritance.  The  case 
was  not  one  of  gift  or  will,  but  of  succession  pure  and  simple  ; 
and  the  ruling  does  not  lay  it  down  that  these  Arains  do,  as  a 
matter  of  fact,  follow  Muhammadan  Law  generally  but  merely 
that,  being  city  people  and  non-agriculturists,  a  special  custom 
anent  this  particular  matter  of  succession  must  be  made  out. 

72  P.  W.  R.  1908  (2),  is  a  case  of  Lahore  Gul-farosh  Arains. 
Tt  is  held  there  tliat  the  onus  of  proving  a  special  custom 
coii«;iajy  to  personal  law  was  on  the  persons  asserting  it,  and 
that  at  best  the  evidence  of  such  custoTfi  was  conflicting.  There, 
a  lady  had  gifted  to  her  daughter's  daughter  property  which  had 
many  years  before  been  gifted  to  herself. by  her  late  husband  ; 
and  the  decision  of  the  Bench  proceeded  really  on  two  grounds  ; 
viz.,  that  the  plaintiffs,  collaterals  of  that  husband,  had  not 
proved  a  special  custom  allowing  control  by  them  of  the 
widow's  gift,  and  that  the  gift  to  the  widow  was  so  old,  and 
was  so  clearly  an  out-and  out  gift,  that  she  had  certainly  by  it 
and  by  lapse  of  time  become  absolute  owner  and  so  was 
emancipated  from  all  trammels  of  custom,  if  any,  existed.  It 
seems  to  us  in  these  circumstances  that  it  was  hardly  necessary 
to  decide  the  question  of  custom  versus  law  at  all,  and  further 
that  the  decision  on  that  question  goes  no  further  than  this, 
that  the  plaintiffs  in  that  case  had  not  shewn  that  they  could 
control  the  act  of  a  lady,  widow  of  their  agnatic  relative,  who 
had  disposed  at  her  will  of  property  which  she  had  received 
from  her  husband  as  an  out-and-out  gift  20  or  30  years  earlier. 
It  is  impossible  to  deduce  from  this  any  authority  to  the  effect 
that  among  these  same  people  a  man  can  control  the  act  of  his 
brother  who  wills  property  to  his  wife,  daughter  and  son-in-law. 
At  most  the  ruling  can  only  be  used  in  connection  with  the 
laj'ing  of  onus  ;  and  even  so  we  do  not  think  the  onus  a  heavy 
one.  The  evidence  as  to  custom  was  not  discussed,  but  only 
alluded  to  in  very  general  terms. 

23  P.  B.  1897  (3),  and  1  10  P.  R.  1906  (F.  B.)  (4),  have 
also  been  cited  by  appellants,  but  the  former  is  of  no  help  to 
us,  and    from  the  latter  we  only  gather  this,    that  where  custom 


(l;  25  P.  R.  1882  CHiran  Bakhsh  v.  Mussammat  Allajawai). 

(2)  72  P.  W.  R.  1908  KMusmmvmt  Talia  Bibi  v.  Mehr  Bakhsh). 

(.3)  23  P.  R.  1897  {Mussammat  Fakhar-iin-Nhsa  v.  Malik  Rahim  Bakhsh) 

(4)  110  P.  R.  1906  {F.  B.)  {Daya  Ram  v.  Sohel  Singh). 
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applicable  to  a   particular   point  is^   not   proved,    personal   law 
must  be  resorted  to. 

It  follows  that  this  case  must  be  decided  on  its  own  record. 
The  learned  Divisional  Judge  has  detailed  ten  indications  in 
favour  of  respondent-plaintiff.  We  have  heard  all  the  evidence 
very  exhaustively  discussed  with  the  result  that  we  find  that 
in  this  comparatively  small  section  of  A  rains  of  Lahore  city 
in  the  last  20  years  or  so  several  wills  have  undoubtedly  been 
executed  and  that  in  more  than  one  connection  Muhammadan 
Law  is  depai^ted  from.  The  wills  relied  upon  by  Mr.  Shafi 
(for  plaintiff-respondent)  are — 

(i)  Ala-ud-JJin's  will,  18  years  old,  in  favour  of  hi."* 
daughtei-s  in  presence  of  collaterals  :  depends  on 
statement  of  P.  W.  1  alone,  but  i.s  uncontra- 
dicted. 

(iV)  Jowaya's  will,  9  years  old,  to  daughter  and  son- 
in-law,  in  presence  of  near  collaterals  :  deposi- 
tions of  P.  W  1  and  P.  W.  3  and  P.  W.  4,  and 
the  document  itself. 

(in)  Jani's  will,  22  years  old,  to  his  wife,  in  piesence 
of  collaterals  :  P.  W.  3 

(iv)  Jani's  widow's  Avill,  5  years  old,  to  daughter's 
daughter  and  latter's  husband  :  P.  W.  1,  P.  W.  3. 

(u)  Chaughatta's  will,  4  years  at  least  old,  to  grand- 
son, in  presence  of  collaterals  :  P.  W.  1  and 
P.  W.  4. 

(vi)  Nabi  Bakhsh's  will,  16  years  old,  to  daughter  in 
presence  of  nephews  :  P.  W.  1,  P.  W.  3. 

(vu)     Jalal-ud- Din's  will  to  his  son  :    P.  W.  4. 

{viii)     Mutwala's  will  :    D.  W.  4  in  cross-examination. 

(ix)  Mussamraat  Mehran's  case  :  see  page  8,  paper- 
book,  instances  6  and  7  :  this  was  admitted  by 
defendant. 

''sc)  Mahtab's  own  earlier  will  of  1895  was  attested  by 
defendant  himself.  That  will  was  on  the  same 
lines  as  tlie  present  one,  the  only  difference 
being  that  the  son-in-law  then  was  defendant's 
own  son,  who  has  since  died,  his  young  widow 
being  remarried  thereafter  to  plaintiff  Umar 
Din. 
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Mr.  Fazl-i-Hussain  criticises  these  instances.  He  says 
(t)  was  not  acted  upon,  the  property  being  in  the  end  divided 
according  to  Shara.  No  doubt  Khandu,  P.  W.  7,  says  boldly 
something  of  this  sort,  not  really  knowing  what  division  under 
Shara  would  have  brought  about.  The  will  was  in  effect  acted 
upon,  and  it  contravened  Muhammadan  Law.  Then  he  points 
out  that  (in)  and  (iv)  were  rather  gifts  than  wills  and  this 
seems  correct. 

(v)  was  also  attested  by  defendant.  Mr.  Fazl-i-Hussain 
makes  nothing  of  his  attack  on  it. 

(vi)  is  attacked  on  ground  that  P.  W  1  and  P.  W.  3  do 
laot  describe  the  beneficiaries  precisely  similarly  and  that  the 
recoi'd  of  the  litigation  referred  to  by  the  witnesses  should 
have  been  produced.  The  first  objection  is  of  no  importance, 
one  witness  merely  adds  a  widow  as  legatee  ;  and  as  to  the 
second  objection  it  is  much  minimised  by  two  circumstances, 
namely,  that  the  dispute  was  compromised  and  that  P.  W.  3,^ 
being  mixed  up  in  the  litigation,  has  personal  first-hand 
knowledge. 

Here  we  may  express  the  opinion  that  instances  in  support 
of  an  alleged  custom  are  not  always  to  be  treated  as  of  little  or 
no  value  because  supported  only  by  oral  testimony  :  if  the 
deponents  have  means  of  knowledge  and  the  opposite  party 
makes  no  attempt  to  rebut  facts  stated  may  often  be  accepted 
as  proved. 

It  may  be  conceded  that  instances  (vii)  and  (umj  are  of 
little  or  no  value  ;  but  (ix)  and  (aj)  undoubtedly  are. 

Apart  from  these  wills  it  is  clear  that  defendant,  who  now 
finds  it  convenient  to  hold  out  for  strict  personal  law,  has 
repeatedly  by  act  and  word  shewn  that  he  does  not  really 
follow  that  law.  The  lower  Appellate  Court  has  brought  this 
out  very  clearly,  and  we  cannot  agree  with  Mr.  Fazl-i-Hussain 
that  this  is  immaterial.  We  do  not  say  it  raises  an  estoppel 
against  defendant,  but  it  shews  the  views  held  in  the  past  by 
defendant,  who  seems  to  have  busied  himself  a  good  deal  with 
the  affairs  of  the  brotherhood  and  their  dealings  with  property  : 

see  especially  defendants'  statement  Exhibit  K.  as  to  adoption 
by  Mussammat  Mehran,  as  to  will  by  her,  as  to  Wazir's 
property  being  willed  to  his  wife,  contrary  to  Muhammadan 
Law,  and  as  to  a  customary  form  of  adoption  as  prevalent  in 
the  tribe. 

On  the  whole  we  think   the    plaintiff  has   shewn   that   this 

will  is  valid  and  we  dismiss  the  appeal  with  costs. 

Ajpjpeal  dismissed. 
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No.  50 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 

Hon.  Mr.  Justice  Rattigan. 

GOPAL  SINGH  AND  ANOTHER— (Defendants)— 

APPELLANTS, 
Versus 
PRABH  DIYAL  SINGH  AND  OTHERS— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  541  of  1909. 

Custom — succession  -pagwand  or  chundawand — Malkntra  Rajputs  — 
Mauza  Panjawar,   Talisil  Una,  Distnct  Hoshiarpur — Riwaj-i-am, 

HeW,  that  Malkotra  Rajputs  of  ilia «2a  Panjawar  of  Tahsil  Una  in  the 
Hoshiarpur  district  follow  the  chuwiuwand,  ami  not  the  pagicand,  rule  of 
succession. 

22  P.  R.  1902  (1),  referred  to. 
^Further  appeal  from  the  decree  of  Major  Q.  0.  Beadoyi,  Divisional 
Judge,  Hoshiarpur  Livision,  dated  the  iSth  Febmary  1909. 

Muliammad  Shafi,  for  appellants. 
Tek  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
2bth  March  1915.  Sir  Alfred  Kensington,    C  J — The   parties   are   the   des- 

cendants of  Khazana,  a  Malkotra  Rajput  of  the  village 
Panjawar  of  Tahsil  Una  in  the  Hoshiarpur  District.  The 
plaintiffs  are  his  four  sons  by  one  wife  and  the  defendants 
represent  his  two  sons  by  another  wife.  On  Khazana's  death 
in  1906  there  was  a  prolonged  dispute  in  mutation  proceedings 
over  the  question  whether  the  land  left  b}^  him  should  pass  to 
his  sons  in  equal  shares  (pagivand)  or  unequally  {chtmdawand) . 
The  Revenue  Assistant  and  the  Collector  eventually  concurred 
in  ordinary  mutation  by  chundawand  on  the  strength  of  the 
Kiwaj-i-am  of  1869,  with  the  result  that  plaintiffs  became  the 
recorded  owners  of  half  the  land. 

Plaintiffs  assert  that  they  are  nevertheless  in  possession  of 
two-thirds  under  the  pagivand  mile  of  succession,  and  on  a 
further  dispute  in  partition  proceedings  they  were  referred  to 
the  Civil  Courts.  They  accordingly  in  November  1907  institut- 
ed the  present  suit  for  a  declaration  that  they  are  entitled  as 
owners  to  two-thirds  of  Khazana's  estate  of  some  652  kanals. 

The  lower  Courts  have  differed.  The  first  Court  di.smis8ed 
the  suit,  but  the  learned  Divisional  Judge  decreed  in    plaintiff's 

(1)  22  P.  B.  1902  {Mussammat  Kundo  v.  Shib  Dial). 
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favour,    and    the    case    is   before   u.s    on    further  appeal  by  the 
defendants  under  the  old  Punjab  Courts  Act. 

We  have  great  respect  for  the  views  of  the  Divisional  Judge 
on  a  matter  of  this  kind,  but  we  think  that  he  has  been 
misled  by  the  general  tendency  of  a  series  of  rulings  which  are 
only  applicable  directly  to  the  plains  districts  of  the  Province. 
It  is  doubtless  correct  to  say  that  in  the  Punjab  plains  the 
custom  of  chuJidaivand  is  slowly  giving  place  to  pngivaml  even 
where  it  may  have  been  prevalent  at  one  time.  We  do  not 
think  that  there  is  any  such  certainty  as  regards  the  hilly 
tracts  of  the  Province.  Mr.  Lyall's  Settlement  Report  for 
Kangra,  quoted  in  22  P.  U.  1902  (I),  where  this  Court  decided 
a  Kangra  case  in  favour  of  cJmndawand,  is  a  notable  authority 
to  the  contrary,  and  we  can  see  no  reason  why  there  should  bo 
any  broad  distinction  between  the  Kangra  District  and  the 
adjoining  Una  Tahsil  of  Hoshiarpur. 

The    Biwaj-i-am   of    1869    is    quite    explicit   in  support  of 

cliundaivand   among    Rajputs,    and    we     cannot     attach     much 

importance   to    the   fact   that  few    instances  could  be  quoted  in 

proof  of  the  reality  of  the  custom    stated    so   positively.     It   is 

notorious  that  custom  changes  very  slowly  in  the  Hills,  and  we 

believe  the  real  reason  for  paucity  of  instances  to  be    connected 

with   the    pecaliar  conditions  of  life  therein.     Second  marriao-es 

are  uncommon  for  the  reason  that   polyandi-y    still   prevails    to 

a   considerable  extent.     The    question   is  discussed  at  pages  96 

and  97  of  Volume  II  of  Tupper's  Customary  Law,    and  theie  is 

much     force     in     the     author's     suggested     explanation     that 

cliundaivand  is    a   relic    of    society  which    has     begun     to     be 

polygamous  without  having  entirely  disused  polyandry. 

In  the  present  case  there  is  practically    no    proof   that   the 

Eiwaj-i-am    entry   is    wrong    or    that   the    Revenue  authorities 

went    astray  in    following    it.     The   plaintiffs'    Pleader  had  to 

admit    that    no   instance    could    be    quoted    of  pagivnnd.   beino- 

followed   among   the   Malkotra   Rajputs  concerned,  while  there 

is  at  least  one  genuine  instance  to  the  contraiy.     The  plaintiffs 

did  not  start  with  any  strong  presumption  in  their   favour    and 

they   have  failed  to  establish  anything  like  a  conclusive  case  for 

interference  with  the  existing  entries  in  the  record. 

The   appeal   is    accordingly    accepted.      The   decree  of  the 

lower  Appellate  Court  is  set  aside  and  that   of   the   first   Court 

dismissing   plaintiffs'    suit    is  restored  with  costs  throughout  to 

the  defendants.     Counsel's  fee  Rs.  50. 

Appeal  accepted. 


(I)  22  P,  R.  1902  {Mussammat  Kundo  v.  Shib  Dial). 
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No.  51. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr. 

Justice  Shadi  Lai. 

HARJAS  RAI  AND  OTHERS— (Defendants)— 
APPELLANTS, 
Versus 
NARAIN  SINGH— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  238  of  1914. 

Civil  Procedure  Code,  1908,  order  17,  rule  5— not  applicable,  unless  time 
has  been  granted  to  a  party  specifically  for  the  purpose —Court's  duty  to  hate 
service  of  suitlmons  effected  on  witnesses. 

Held,  that  the  stringent  provisions  of  order  17,  rule  3  of  the  Code  of  Civil 
Procedure  cannot  be  invoked  unless  time  has  been  granted  to  a  party 
specifically  for  the  perfoiTnance  of  any  of  the  acts  mentioned  therein  and  that 
party  has  committed  a  default  in  performance  thereof. 

139  P.  U.  1884  (1)  and  80  P.  R.  1899  (2),  referred  to. 

Field  also,  that  -where  a  party  to  a  suit  has  paid  the  process  fee  for 
summoning  witnesses  the  Court  and  its  officers  are  responsible  for  effecting 
service  and  an  adjournment  caused  by  the  non-attendance  of  witnesses  for 
want  of  service  is  an  adjournment  in  the  ordinary  course  and  does  not  amount 
to  time  granted  to  one  party  within  the  meaning  of  order  17,  rule  3. 

19  W.  R.  M  (35)  (3),  referred  to. 

Held  further,  that  an  adjournment  thus  rendered  necessary  by  the  non- 
appearance of  witnesses  is  not  converted  into  time  granted  to  a  party  under 
order  17  by  the  fact  that  it  was  utilized  for  another  purpose  as  e.  g.  the 
payment  of  the  cost  of  appointing  a  Commissioner. 

Miscellaneous  first    appeal  from   the   order  of  Bhai  TJmrao  Singh, 
District  Judge,  Amritsar,  dated  the  6th  Jamiary  191.4. 

Tek  Chand,  for  appellants. 

Bahadur  Cband,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

6th,  Nov  1914  Shadi  Lal,  J. — We   have   heard   the  appeal  fully  argued  by 

Mr.  Tek  Chand  for  the  appellants  and  Mr.  Bahadur  Chand 
for  the  respondent  and,  after  giving  onr  best  consideration  to 
the  facts  of  the  case  and  the  law  bearing  thereupon,  we  are  of 
opinion  that  the  i^equirements  of  order  XVII,  rule  3,  have  not 
been  complied  with  and  that  the  appeal  mu.st  succeed.  The 
relevant  facts  are  that  the  District  Judge  framed  on  the  22nd 
of  October  1913  three  issues  ;  the  onus  of  the  first  issue  was 
laid  on   the  plaintiff,    that  of  the   second  on   the  defendants  and 


(1)  139  P.  R.  1884  (Rav}  Nath  v.  Mamraj). 

(2)  80  P.  R.  1899  (Kale  Shah  v.  Shahahal  Shah). 

(3)  (1872J  19  W.  R.  34  (35j  [Pcearce  Mohun  Bera  v.  Shama  Churn  Mytee), 
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the  third  -was  an  issue  of  a  general  character.  The  case  was 
then  adjourned  to  12th  November  1913  for  the  evidence  of  both 
the  parties.  It  appears  that  both  of  them  paid  process  fees 
for  summoning  two  witnesses  each,  but  the  witnesses  of  neither 
party  were  served  for  12th  November  1913.  The  result  was 
that,  on  that  day,  the  Court  adjourned  the  case  to  3rd  December 
1913  and  also  ordered  the  defendants  to  pay  by  the  17tL  of 
November  1913  the  cost  of  appointing  a  Commissioner  for 
examining,  at  Delhi,  the  plaintiff  and  two  other  persons  whom 
the  defendants  wanted  to  produce  as  their  witnesses.  The 
defendants  did  not,  however,  pay  the  expenses  of  the  Commission 
which  was  not  therefore  issued  and  when  the  case  came  on  for 
hearing  on  the  3rd  of  December  1913  they  were  absent  and  the 
plaintiff,  after  giving  up  his  claim  in  issue  1,  requested  the 
Coui  t  to  proceed  with  the  decision  on  the  merits.  The  Court, 
thereupon,  decided  to  take  action  under  order  XVII,  rule  3,  and 
passed  a  decree  in  favour  of  the  plaintiff. 

The  defendants  treating  the  decree  as  an  ex  parte  one  made 
an  application  under  order  IX,  rule  13  for  an  order  to  set  it 
aside,  but  the  District  Judge  dismissed  it  on  the  ground  that 
the  decree  had  been  passed,  not  under  order  XVII,  rule  2,  but 
under  order  XVII,  rule  3  and  could  not,  therefore,  be  regarded 
as  having  been  passed  ex  parte.  The  defendants  have  preferred 
to  this  Court  an  appeal  from  the  order  dismissing  the  application, 
and  the  question  which  we  have  to  determine  is  whether  the 
decree  of  the  3rd  of  December  1913  should,  in  the  circumstances 
of  the  case,  be  treated  as  one  passed  under  order  XVII,  rule  2, 
or  under  order  XVII,  rule  3. 

It  is  an  established  principle  of  law  that  the  stringent 
provisions  of  order  XVII,  rule  3,  cannot  be  invoked  unless  time 
has  been  granted  to  a  party  specifically  for  performing  any  of 
the  acts  mentioned  therein  and  that  party  has  committed  a 
default  in  performance  thereof. 

Now,  in  this  case,  can  it  be  said  that  the  adjournment  on 
the  12th  of  November  1913  was  for  the  benefit  of  the  defendants 
or  at  their  instance  so  as  to  bring  the  case  within  the  purview 
of  the  above  rule  ? 

As  stated  above,  it  was  the  duty  of  each  party  to  establish 
one  issue,  the  onus  of  which  had  been  placed  on  him.  Both 
had,  for  that  purpose,  applied  for  summoning  their  witnesses, 
but  the  witnesses  of  neither  party  appeared  on  the  12th  of 
November  1913  and  therefore  an  adjournment  became  necessary 
in  the  interests  of  both.     It  will  be   observed  that,  on  that  day, 
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the  plaintiff  liad  not  given  up  his  witnesses  and  it  cannot, 
thei-efoie,  be  said  that  the  adjournment  to  the  3rd  of  December 
1913  was  solely  for  the  benefit  of  the  defendants.  The  law  is 
clear  that  unless  time  has  been  granted  at  the  instance  of  one 
party  only,  the  provisions  of  order  XVII,  rule  3,  cannot  be 
brought  into  operation,  vide,  inter  alia,  139  P.  -B.  1884  (1)  and 
80  P.  E.  1899  (2).  This  ground  alone  is  sufficient  for  deciding 
the  appeal  in  favour  of  the  defendants. 

But  there  is  another  aspect  of  the  case  which  leads  us  to 
the  same  conckision.  When  a  party  has  paid  the  process  fee 
for  summoning  witnesses,  the  Court  and  its  officers  are,  in  our 
opinion,  responsible  for  effecting  service,  and  an  adjournment 
caused  by  the  non-attendance  of  witnesses  for  want  of  service  is 
an  adjournment  in  the  ordinary  course  and  does  not  amount  to 
time  granted  to  one  party  within  the  meaning  of  rule  3.  We 
have  no  hesitation  in  holding  that  the  rule  does  not  apply  to  a 
case  in  which  an  adjournment  to  enforce  its  processes  is  made 
by  the  Court  ;  vide  19  Weekly  Reporter,  page  34,  at  page  35  (3). 

We  may  remark  that  the  fact,  that  the  defendants  made 
default  in  paying  the  expenses  of  the  Commission  in  accordance 
with  the  order  of  the  Court  docs  not  make  any  difference  in  the 
decision  on  the  point  before  us,  The  adjournment  to  the  3rd 
of  December  1913  had  already  been  rendered  necessary  by  the 
non-appearance  of  the  witnesses  and  the  fact  that  it  was,  at 
the  same  time,  utilized  for  another  purpose  did  not  convert  it 
into  time  granted  to  the  defendants  within  the  purview  of  order 
XYII,  rule  3. 

In  view  of  the  above  decision,  it  is  unnecessary  for  us  to 
determine  the  question  whether  in  a  case  in  which  there  is  a 
default  of  appearance  under  order  XVII,  rule  2,  and 
there  is  at  the  same  time  a  default  within  the  meaning  of 
order  XVII,  rule  3,  the  Court  should  proceed  under  rule  2  or 
rule  3. 

For  the  aforesaid  reasons,  we  are  of  opinion  that  the  decree 
of  the  3rd  of  December  1913  must  be  construed  SiS  an  ex  parte 
decree  and  that  an  application  under  order  IX,  rule  13,  is 
competent.  We,  accordingly,  accept  the  appeal,  quash  the 
order  refusing  to  adjudicate  upon  the  application  of  the 
defendants  to  set  aside  the  e.j;  joarte  decree,  and  return  the  case 
to  the  Court  of  first  instance  which  i3  directed  to  decide  whether 

(1)  Ud  p.  R.  1881  (Ram  Nath  v.  Mamraj). 

(2)  80  P.  R.  1899  (Kale  Skah  v.  Shahahal  Shah). 

(3)  (1872)  19  W.  It.  34  (35)  {Peearee  Mohun  Bera  v.  Shama  Churn  Myiee). 
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there  was  sufficient  cause  for  the  non-appearance  of  the 
defendants  on  the  3rd  of  December  1913  and  pass  necessary 
orders  on  their  application.  The  costs  of  this  appeal  shall  be 
costs  in  the  cause. 

Appeal  accepted. 


No.  52. 

Before  Eon-  Mr.  Justice  CJievis  and  Hon.  Mr. 
Justice  Shacli  Led. 

NIAMAT  A  LI  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

SECRETARY  OF  STATE  FOR  INDIA,  AND  HAKAM 

SINGH  AND  OTHERS-C Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  66  of  191 1. 

Indian  Liinitalion  Aci,  IX  of  1908,  article  lii—uckcrse  possession  — 
tendce  of  properhj  of  absconder  sold  tmder  sections  87  and  88,  Criminal 
Procedure  Code— suit  by  collaterals  of  the  absconder  after  latter  s  death.' 

One  H.,  a  village  proprietor,  accused  of  murder,  absconded  in  1891  and 
his  land  was  sold  under  the  provisions  of  sections  87  and  88  of  the  Code  of 
Criminal  Procedure  on  the  8th  October  1895  to  certain  persons  now  represent- 
ed by  defendants  2  to  7.  H.  was  afterwards  arrested,  tried,  convicted  and 
hanged  on  the  22nd  September  1898.  The  plaintifl's,  his  collaterals,  on  the 
22nd  August  1908  instituted  thepres'ent  suit  for  possession  allegino-  that  the 
sale  only  allccted  the  rights  of  H.  and  not  their  reversionary  rights.  Defen- 
dants denied  this  and  pleaded  limitation. 

Held,  following  18  P.  R.  1908  (F.  B.)  (1>,  that  the  sale  only  transfeiTed 
the  personal  rights  of  H.,  the  absconder,  and  that  the  plaintiffs  as  his 
reversioners  were  entitled  to  succeed  to  the  property  after  his  death. 

Held  further,  that  defendants'  possession  did  not  become  adverse  to  the 
plaintiffs  till  after  the  death  of  H.  and  that  the  suit  was  not  therefore  barred 
by  limitation. 

18  P.  R.  1895  (F.  B.)  [2),  26  P.  R.  1911  {F.  B.)  (3)  and  7,  L.  R.  4  Cal 
327  (4),  referred  to. 

Further  appeal  from  the  decree  of  P.  D.  Agnew,  Esquire,  Divisional 
Judge,  Gujranivala  Division,  at  Lahore,  dated  the  2^th  Novem- 
ber 1910. 

Badr-ud-Diu  Kureshi  and  Radha  Ivishan,  for  appellants. 
Broadway,  Sheo  Naraiu  and  Shlb  Das,  for  respondents. 


(1)  18  P.  R.  1908  (P.  B.)  (Sadhu  Singh  v.  Secretary  of  State). 
(2j  18  P.  R.  1895  (F.  B.)  (RoJa  v.  Hamam). 
(3-)  26  P.  R.  1911.  (F.  B.)  (Sundar  v.  Snlig  Bam). 

(4)  (1878)  /.  L.  R.  4  Cal.  327  {Bejoy  Chiinder  Bauer jee  v.   Kally  Prosono 
Mookerjee). 


238  civiL  judgments-No.  52.  [  REcoEb, 


The  judgment  of  the  Court  was  delivered  by — 
11th  Nov.  1914.  Shadi  Lal,  J. — The  plaintiffs,  who   are   appellants   in   this 

Couit,  sued  for  possession  of  a  plot  of  laud  belonging  to  one 
Hamida,  and  their  suit  has  been  dismissed  by  the  learned 
Divisional  Judge  as  barred  by  time  under  article  144  of  the 
Limitation  Act.  The  question  for  determination  is  whether  the 
defendants  have  succeeded  in  proving  that  they  had  held  the 
land  adversely  to  the  plaintiffs  for  twelve  years  prior  to  the 
institution  of  the  suit.  We  have  heard  arguments  on  both  sides, 
consulted  the  law  bearing  upon  the  issue  before  us,  and  have 
arrived  at  the  conclusion  that  the  bar  of  limitation  has  not  been 
made  out  and  that  this  appeal  must  succeed. 

The  facts  which  are  relevant  to  the  question  of  limitation 
are  simple  and  do  not  admit  of  any  dispute. 

Hamida,  the  original  proprietor  of  the  property,  murdered 
his  wife  in  1891  and  absconded  duiing  the  police  investigation. 
Proceedings  under  sections  87  and  88,  Criminal  Procedure  Code, 
were  thereupon  taken  against  him  and  his  estate  was  finally 
sold  by  the  Court  on  the  8th  October  1895  to  certain  persons 
who  are  now  represented  by  defendants  2  to  7.  The  vendees 
paid  the  price  on  the  9th  April  1896  and  took  possession  of  the 
property  more  than  twelve  years  prior  to  the  institution  of  the 
suit.  Hamida  was  afterwards  arrested,  tried,  convicted,  and 
hanged  on  the  2ind  September  1898, 

In  1908  a  Full  Bench  judgment  of  this  Court,  reported  as 
18  P.  R.  1908  (1),  was  published  and  the  plaintiffs  who  are 
collaterals  of  Hamida  instituted,  on  the  22nd  August  1908,  the 
present  suit  alleging  on  the  strength  of  that  judgment  that, 
under  the  Customary  Lasv  of  the  Punjab,  the  sale  of  ancestral 
land  made  in  1895  must  be  regarded  as  having  conveyed  the 
rights  of  Hamida  only  and  that,  as  those  rights  came  to  an  end 
on  his  death  in  1898,  the  sale  did  not  prejudicially  affect  the 
right  of  inheritance  of  his  reversioners. 

This  contenticm  is  undoubtedly  borne  out  by  the  above 
mentioned  judgment  and,  whatever  our  view  may  be  on  the 
subject  we  are  bound  to  follow  the  proposition  of  law  laid 
down  therein.  We  must,  therefore,  hold  that  the  sale  trans- 
ferred only  the  personal  rights  of  the  convict  and  did  not 
confer  absolute  ownership  on  the  vendees.  The  question  then 
arises  whether  they  have  perfected  their  title  by  efflux  of  time. 

The  learned  erentlemen    who  have   argued  the   case  before 
us   for   the   parties,   are   agreed  that  the  only  provision  of  the 

(1)  18  P.  R.  1908  (F.  B.)  {Sadhu  Singh  v.  Secretary  of  State). 
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Limitation  Act  applicable  to  the  case  is  article  144,  and  accord- 
ing tc  that  article  the  period  of  limitation  begins  to  rnn  from 
the  date  on  which  the  possession  of  defendant  becomes  adverse 
to  plaintiff.  We  have,  therefore,  to  decide  whether  the  defen- 
dants had  held  the  land  adversely  to  the  plaintiffs  for  twelve 
years  before  the  22nd  Augast  1908,  the  date  on  which  the  suit 
was  instituted.  It  is  clear  that  if  the  terminus  a  quo  for 
adverse  possession  is  the  date  of  Hamida's  death  the  present 
suit  is  within  time 

It  is  equally  clear  that  if  the  defendant's  possession  is 
regarded  as  adverse  from  the  date  on  which  they  obtained 
possession  under  the  sale,  the  claim  is  barred  by  limitation. 
The  issue  is  thus  narrowed  down  to  the  determination  of  the 
date  from  which  possession  of  the  vendees  &hould,  under  the 
Ian',  be  regarded  as  adverse  qu-x  the  collaterals  of  Hamida. 

The  solution  of  the  matter  depends  upon  whether  the 
possession  of  the  defendants  daring  the  life-time  of  Hamida 
could  be  considered  adver.se  to  the  latter's  collaterals.  We  may 
say  at  once  that  it  was  certainly  adverse  to  Hamida  and  if  the 
plaintiffs  in  the  present  case  derive  their  title  to  sue  for 
possession  from  cr  through  Hamida,  then,  by  reason  of  the 
definition  of  the  word  "  plaintiff  "  contained  in  section  2  of  the 
Limitation  Act  the  present  plaintiffs  would  be  identified  with 
Hamida  and  the  possession  which  was  adverse  to  him  would 
be  adverse  to  the  plaintiffs. 

But  can  it  be  said  that  the  collaterals  derive  their  title  to 
sue  for  possession  of  ancestral  land  from  or  through  the  male 
proprietor  who  is  for  the  time  being  in  possession  thereof  ? 
The  answer  to  this  question  has  bee  a  repeatedly  given  in  the 
negative  and  it  is  only  necessary  to  cite  two  Full  Bench 
judgments  in  support  of  this  view.  In  18  P.  B  1895  (F.  B  )  (1) 
Mr.  Justice  Rivaz,  speaking  with  respect  to  the  right  of  a 
collateral  to  sue  for  possession  of  ancestral  land  alienated  by  tho 
proprietor  governed  by  Customary  Law,  made  the  following 
observations  : — 

"  But  does  he  derive  his  right  to  sue  for  possession  fi^om  or 
through  such  peison  ? 

"  In  our  opinion,  he  does  not,  inasmuch  as  his  right  to  .sue 
for  possession  in  spite  of  the  last  owner's  act  of  alienation,  is 
derived  from  no  individual,  but  fi^om  the  customary  rule 
which  places  a  restriction  upon  the  owner's  powers    of    disposi- 


(1)  18  P.  i?.  1895  (f .  B.)  {Eoda  v.  llarnam), 
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tion  of  ancestral  property,  and  rendei'S  him  liable  to  be  controlled 
in  that  respect  by  bis  collateral  heirs.  Such  a  right  never 
accrued  to  the  alienor  himself,  and  is,  therefore,  it  seems  to  us, 
one  that  cannot  be  passed  on  to  his  successor.  The  "  right  to 
sue  "  for  possession  appears  to  us  clearly  to  import  something 
more  than  the  right  to  possession,  and  a  simple  test  appears  to 
us  to  be  this — could  the  donor  in  his  life-time  have  sued  to 
recover  possession  of  tlie  properly  on  grounds  similar  to  those 
which  are  the  foundation  of  the  present  plaintiffs'  claim  ?  In 
our  opinion,  he  clearly  could  not  have  done  so,  and  we  cannot, 
therefoie,  affirm  that  the  plaintiff  has  derived  his  right  to  sue 
from  the  donor." 

To  the  same  effect  is  the  judgment  of  the  Full  Bench  in 
26  P.  F.  1911  (1),  where  it  was  raled  that  possession  adver.se 
to  a  reversioner  entitled  to  possessio  i  of  property  after  the 
death  of  a  widow  cannot  be  adverse  to  the  reversioner,  next  in 
succession,  until  after  the  former  reversioner's  death.  The 
principle  of  that  judgment  appjars  to  us  to  apply  a  fortiori  to 
the  present  case  in  which  the  plaintiff  had  no  possible  right  of 
possession  at  the  time  of  the  alienation. 

It  has  been  pointed  out  by  Mr.  Justice  M  irkby  in  the  well- 
known  judgment  reported  in  I  L.  U.  4:  Cal.  327  (2),  that 
adverse  possession  means  "  possess!  m  b}'  a  person  holding  the 
land,  on  his  OA'n  behalf,  of  soma  person  other  than  the  true 
owner,  the  true  owner  having  a  right  to  immediate  possession  " 

In  the  present  case,  the  plaintiffs  were,  as  stated  above, 
not  entitled  to  possession  at  the  time  of  the  sale  and  the  vendees 
could  not,  therefore,  be  regarded  as  holding  adversely  to  them. 
We  are  unable  to  accede  to  the  contention  that  the  involuntary 
sale  of  Hamida's  land  in  1895  had  the  effect  of  impioving  the 
position  of  the  collaterals  and  giving  them  a  right  of  immediate 
possession  No  authority  has  been  cited  in  support  of  it  and 
the  general  principles  of  Customary  Law  are  decidedly  opposed 
to  this  proposition.  The  cases  cited  by  the  learned  Counsel 
for  the  respondents  do  not  apply  to  the  present  case  inasmuch 
as,  in  those  cases,  the  true  owner  was  entitled  to  immediate 
possession  and  therefoi*e  possession,  in  derogation  of  his  rights, 
was  obviously  adverse  to  him. 

It  follows  from  the  above  discussion  that  the  period  during 
which  the  vendees  held  adversely  to  Hamida  cannot  be  availed 
of   against    the    plaintiffs.     The   conclusion,  therefore,  at  which 

(1)  26  P.  R.  1911  (F.  B.)  (Sundar  v.  Salig  Ram). 

(2)  (1878)  I.  L.  R.  4  Cal.  327  {Bejoy  Chunder  Banerjce  v.   Rally  Prosono 
Mookerjee). 
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we  arrive,  is  that  the  statute  of  limitation  began  to  run  against 
them  from  the  date  of  Hamida's  death  in  1898,  when  their 
right  to  possession  accrued,  that  the  adverse  possession  of  the 
defendants  which  began  in  that  year  had  not  ripened  into 
ownership  on  the  date  of  the  suit  and  that  the  claim  is,  there- 
fore, within  time.  We  accordingly  accept  the  appeal,  set  aside 
the  judgment  and  decree  of  the  lower  Appelkte  Court,  and 
remand  the  case  under  order  XLI,  rule  23,  to  that  Court  for 
decision  on  the  merits.  The  Court-fee  on  the  memorandum  of 
appeal  shall  be  refunded  ;   other  costs  to  be  costs  in  the  case. 

Appeal  accepted. 


No.  53. 

Before  Eon.  Mr.  Justice  Chevis  and  Hon,  Mr.  Justice 

8hadi  Lai. 

AYAZ-UD-DIN—(Plaintibt)— APPELLANT, 

Versus 

MUSSAMMAT  MAHFUZAN  NISAN  AND  ANOTHER— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1228  of  1912. 

Custom — succession — collaterals  in  ith  degree  -sister — Kurcshi  Sheikhs 
of  Gohana,  Rohtak  district— onus,  probandi — Muhammadan  Law. 

Held,  that  there  is  no  presumption  that  Kureshi  Sheikhs,  residents  of  the 
town  of  Gohana  in  the  Rohtak  district  and  employed  maiuly  in  Government 
service  are  governed  by  agricultui-al  custom— and  that  the  instances  in  the 
family  concerned  of  the  exclusion  of  daughters  by  sous,  of  sisters  by  brothers, 
and  of  the  succession  of  widows  in  the  absence  of  sons  only  prove  that  in 
these  matters,  the  personal  law  of  the  parties  has  been  modihed  by  custom. 

Held  also,  that  it  had  not  been  proved  that  there  is  a  modification  of  the 
personal  law  which  entitles  collaterals  in  the  4th  degree  to  exclude  sisters 
from  succession  to  their  brothers'  estate. 

110  P.  R.  1906  {F.  B.)  (1),  referred  to. 

Second  appeal  from  the  decree  of  Khan  Bahadur  Pirzada  Maulvi 
Muhaimuad  Hussain,  Divisional  Judge,  Hissar,  dated  the  19th 
April  1912. 

Fazl  Ilahi,  for  appellant. 
Fazl-i-Hussain,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by^ 

Shadi  Lal,  J.— The  parties  in  this  ease  are  Kureshi  Sheikhs     luh  Nov.  1914. 
of    the    town   of    Gohana,    in     Rohtak    District  ;  and    the    sole 

(1)  110  P.  R.  1906  {F.  B.)  {Daya  Ram  v.  Sohel  Singh). 
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question  for  determinatiou  in  the  appeal  is  wlietlier  a  custom, 
hy  whicli  a  collateral  of  the  fourth  degree  excludes  a  sister 
from  succeeding  to  her  brother's  estate,  has  been  established. 
After  hearing  counsel  for  the  appellant,  we  concur  with  the 
lower  Appellate  Court  in  holding  that  the  plaintiff-appellant 
has  failed  to  prove  the  custom  set  up  by  him. 

The  parties,  as  stated  above,  belong  to  the  tribe  of  Kureshi 
Sheikhs  which  is  not  one  of  the  agricultural  tribes  of  the 
district,  and  they  are  residents  of  a  town.  It  is  also  clear  that 
they  do  not  till  land  with  their  own  hands  and  mostly  live  on 
Government  service.  In  these  circumstances,  there  is  no 
presumption  that  the  general  agricultural  custom  applies  to 
them  and  the  07ius  is  on  the  plaintiff  who  puts  forward  the 
custom  to  prove  it  to  the  satisfaction  of  the  Court. 

It  is  true  that  there  are  instances  in  this  family  of  the 
exclusion  of  daughters  by  sons,  of  sisters  by  brothers,  and  of 
the  .succession  of  widows  in  the  absence  of  sons. 

It  was  also  held  by  a  Division  Bench  of  this  Court  iu 
Civil  Appeal  No.  801  of  1902  that  among  Kureshi  Sheikhs  of 
Gohana,  collaterals  related  in  the  second  degree  excluded 
daughters  from  succession.  These  instances  only  go  to  prove 
that  in  some  matters  the  personal  law  of  the  parties  has  been 
modified  by  custom  ;  but  there  is  no  warrant  for  the  presumption 
that,  in  all  matters,  custom  has  superseded  the  Muhammadan 
Law. 

The  Full  Bench  judgment  of  this  Court,  No.  110  P.  E. 
1906  (1),  contains  a  full  exposition  of  the  law  on  the  subject 
and  lays  down  the  rule  for  the  guidance  of  the  Court  in  such 
cases.  It  is  observed  in  that  judgment  that  "  it  lies  upon  the 
"  person  asserting  that  he  is  ruled  in  regard  to  a  particular 
"  matter  by  custom,  to  prove  that  he  is  so  governed,  and  not 
"  by  personal  law,  and  further  to  prove  what  the  particular 
"  custom  is.  If  he  fails  to  do  so,  clause  (6)  of  section  5  of  the 
"  Laws  Act  applies,  and  the  rule  of  decision  must  be  the 
"  personal  law  of  the  parties,  subject  to  the  other  provisions 
"  of  the  clause.  It  is  not  sufficient  to  shew  that  in  i-egard  to 
"  certain  other  matters  the  parties  are  governed  by  custom." 

The  07ms  of  issue  (1)  which  i^elates  to  custom  was  laid  by 
the  Court  of  first  instance  upon  the  plaintiff  and  he  had  every 
opportunity  to  produce  evidence  in  support  of  it.  There  is  no 
entry    in    the    Biwaj-i-am   in    proof   of  the    alleged  custom  and 

(1)  110  P.  R.  1906  (R  B.)  (paya  Ram  v.  Sohel  Singh). 
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counsel  for  the  appellant  admits  that  there  is  not  a  single 
instance,  judicial  or  otherwise,  in  which  a  collateral  of  the 
fourth  degree  was  preferred  to  a  sister. 

We  must,  therefore,  hold  that  the  plaintiff  has  failed  to 
prove  the  custom  on  which  he  relied  and  that  his  suit  Avas 
rightly  dismissed  by  the  Divisional  Judge. 

We  decline  to  remand  the  case  for  further  enquiry  because 
it  is  clear  that,  in  the  first  place  the  plaintiff  having  got 
opportunity  to  produce  all  his  evidence  is  not  entitled  to  a 
remand  and,  in  the  second  place,  no  useful  purpose  would  be 
served  by  ordering  a  tishing  enquiry  into  a  matter  which  was 
thoroughly  threshed  out  in  the  case  which  ultimately  came  up 
before  this  Court  in  Civil  Appeal  No.  801  oP  1902.  In  that 
case,  a  very  exhaustive  enquiry  was  made  by  the  Lower  Courts, 
but  not  a  single  instance  in  support  of  the  custom  alleged  in 
this  case  was  adduced  by  either  partv. 

We,  therefore,  aflBrm  the  decree  of  the  learned  Divisional 
Judge,  and  dismiss  this  appeal  with   costs. 

Appeal  dismissed. 


No.  54- 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

PIARA  SINGH— (Objector)— APPELLANT, 

Versus 
PESHAWAR  BANK,  Ltd,  IN  LIQUIDATION- 
RESPONDENTS. 
Civil  Appeal   No.  1468  of  1914 

Companies— in  liquidation— contributories-  repudiation  of  contract  to  take 
shares  on  grounds  of  unauthorised  allotments—fraud  and  misrepresentation— 
non-performance  of  condition— presumption  in  regard  to  condition  being 
precedent— waiver  of  condition. 

Held,  that  where  a  person  has  applied  for  shares  in  a  company  and  paid 
bis  deposit  on  application  and  the  shares  were  allottt^d  to  him  and  the  share 
certificates  issued,  and  he  was  treated  as  a  share-holder  and  made  a  further 
payment  after  allotment,  he  cannot  afterwards  raise  the  objection  that  the 
shares  were  not  properly  issued,  on  the  ground  that  the  Manager  who  made 
the  allotment  was  not  duly  authorised  to  do  so. 

Lindlay  on  Companies  (Sixth  edition),  Vol.  I,  p.  65,  referred  to. 

Held  also,  that  even  where  the  agreement  to  take  shares  is  void  if  the 
applicant's  name  has  been  put  on  the  register  and  he  with  full  knowledge  of 
all  the  facts  does  acts  which  are  only  consistent  with  his  being  a  share-holder 
in  respect  of  such  shares,  he  will  be  bound  as  a  share-holder. 

Stiebels'  Company  Law  and  Precedents,  p.  210,  referred  to. 
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Held  also,  that  after  cominenceinent  of  winding  up  proceedings  a  share- 
holder cannot  have  his  contract  to  take  shares  set  aside  on  the  ground  of 
fraud  or  misrepresentation  unless  he  has  not  only  repudiated  his  shares  but 
has  also  taken  proceedings  to  have  his  name  removed  or  asserted  his  right  to 
repudiate  them  in  an  action  by  the  Company  to  enforce  calls  upon  him,  before 
the  conmiencement  of  the  winding  up. 

23  Ch  D.  413  (1),  1  Ch.  D.  365  (2)  and  69  P.  R.  1914  (3),  referred  to. 

Held  further,  that  if  the  contract  to  take  shares  is  contingent  and  the 
condition  is  precedent  and  its  performance  has  not  been  waived  the  applicant 
for  shares  wiil  not  be  a  contributory. 

42  L.  J.  N.  S.  Chancery  403  (4),  3  Ch.  633  (5),  2  Ch.  527  (6)  and  67  L  J. 
R.N.  S.U  (7),  referred  to. 

Ecld  also,  that  where,  as  in  this  case,  the  applicant's  name  has  been 
entered  on  the  register  of  share-holders  to  his  knowledge  and  without  any 
protest  from  him,  this  fact  is  strong  evidence  that  the  case  is  not  a  condition 
precedent  case. 

2  Ch.  511  (8),  refeiTed  to. 

57  L.  J.  R.  Ch.  D.  N.  S.  932  (9),  distinguished. 

Held  moreorer,  that  even  if  there  was  a  condition  precedent  the  applicant 
had  waived  it  by  accepting  dindends  on  the  shares. 

Miscellaneous  first  appeal  from  the  order  of  Lala  Damoilar  Das, 
Additional  District  Judge,  Multaii,  dated  the  9th  June  1914. 

B.  Bevan  Petman,  for  appellant. 

Santanam,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  r— 

2Srd  Dec.  1914.  Shadi  Lal,  J. — This  is  an  appeal  under  section   169   of   the 

Indian  Companies  Act,  VI  of  1882,  from  the  order  of  the 
Additional  District  Judge,  Multan,  rejecting  the  objections  of 
the  appellant  Piara  Singh  to  the  settlement  of  his  name  on  the 
list  of  the  contributories  of  the  Bank  of  Peshawar,  Limited, 
which  is  being  wound  up  by  Court.  I  have  heard  the  case 
argued  at  length  by  Messrs.  Petman  and  Santanam  on  behalf 
of  their  respective  clients  and  considered  the  law  bearing  on  the 
subject.  The  points  which  require  determination  are  of  some 
importance,  in  view  of  several  cases  of  winding  up  now  pending 

(1)  (1882)  23  Ch.  D.  413  (In  re  Scottish  Petroleum  Company). 

(2)  (1900j  1  Ch.  D.  365  (In  re  General  Railway  Syndicate,  WkiteleyCase). 

(3)  09  P.  R.  1914  {West  v.  Beni  Parshad). 

(4)  (1873)  42  L  ./.  N.  S.  Chancery  403    (In  re  The  National  Equitable 

Provident  Society,  ex  parte  Wood). 

(5)  (1868)  3  Ch.  633  (In  re  Unirersal  Banking  Company,  Roger  s  Case). 

(6)  (1867)  2  Ch.  527  (In  re  Richmond  Hill  Hotel  Company,  Pellatt'sCase). 

(7)  (1897)  67  L.  J.  R.  N.  S.  11  i^Thomas  Edicard  Brinsmead  and  Sons, 

Ltd.,  in  re  Tomlins  Cose). 

(8)  (1867)  2  Ch.  511  (In  re   Richmond   Hill  Hotel  Company,  Elkington's 

Case). 

(9)  (1888)  57  L.  J.  R.  Ch.  D.  N.   S.   932   (In  re  London  and  Provincial 

Provident  Association,  Ltd.,  in  re  Mogridge), 
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in  this  Province.  The  Indian  case  law  on  the  subject  is  meagre 
and  does  not  render  much  assis*,ance  in  arriving  at  a  sokition 
of  all  the  points  involved  in  the  appeal.  I  have,  therefore, 
consulted  the  decisions  of  the  English  Courts  which  contain  a 
lucid  exposition  of  the  law,  and  which  should  be  followed  by 
the  Courts  in  India  in  so  far  as  the  Indian  Statute  is  not  at 
variance  with  the  law  obtaining  in  England.  It  seems  to  me 
that  the  Indian  Act  is  almost  wholly  in  pari  materia  with  the 
English  Law  on  the  subject  and  the  points  of  difference  are  few 
antl  far  between. 

The  first  matter  urged  in  this  appeal  relates  to  a  defect  in 
the  authority  of  the  person  who  allotted  the  shares  to  the 
appellant  on  behalf  of  the  Company.  It  appears  that  he  (the 
appellant)  applied  for  50  shares  on  the  9th  October  1911,  which 
were  allotted  to  him  on  the  18th  October  1911,  and  that  the 
share-certificates  were  duly  issued  to  him.  These  shares  were 
allotted  by  the  General  Manager  of  the  Company,  to  whom  the 
Dii-ectors  acting  under  article  95  of  the  Articles  of  Association 
had  delegated  their  authority  in  that  behalf. 

It  is  contended  by  the  learned  counsel  for  the  appellant 
that,  as  the  resolution  of  the  Directors,  dated  the  20th  Novem- 
ber 190S,  conferring  the  authority  upon  the  Manager  was 
passed  at  a  meeting  which  was  not  attended  by  at  least  four 
Direclors  required  for  constituting  a  quorum,  it  was  ultra  vires, 
that  the  Manager  was  not,  therefore,  lawfully  invested  with  the 
authority  which  he  purported  to  exercise,  and  that  the  appellant 
was  never  a  share-holder  in  the  eye  of  law. 

This  contention  is,  in  my  opinion,  erroneous  and  must 
be  overruled-  It  is  abundantly  clear  that  the  appellant  not 
only  applied  for  shares  but  paid  a  deposit  of  Rs.  100  on  his 
application,  that  the  shares  were  allotted  to  him  and  the  share- 
certificates  were  duly  issued,  and  that  the  appellant  paid  some 
more  money  after  allotment.  There  is  no  doubt  that  his  name 
was  placed  on  the  register  of  shai^es,  and  that  he  acted  and  was 
treated  all  along  as  a  share-holder.  Neither  the  Company  nor 
any  of  its  officers  ever  raised  the  slightest  objection  to  his 
acting  as  a  share-holder.  On  these  facts  it  seems  to  me  that 
it  is  too  late  for  the  appellant  to  raise  the  objection  that  the 
shares  were  not  properly  issued. 

It  is  not  disputed  that  the  Directors  had  full  power  to 
issue  the  shares  and  that  the  act  was  not  ultra  vires  as  regards 
eithei"  the  Company  or  its  Directors.  The  only  thing  which 
can  be    said   in  favour  of  the   appellant  is    that  there  was  a 
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technical  defect  in  the  authority  of  the  person  who  issued  the 
shai-es.  Now  th*e  law  recognizes  that  "  the  observance  of 
formalities  may  be  dispensed  with  ;  and  irregular,  as  distin- 
guished from  void,  transactions  may  be  confirmed.  Conse- 
quently, a  person  may  become  a  share-holder  to  most,  if  not  to 
all,  intents  and  purposes,  without  complying  with  all  the 
formalities  prescribed  in  that  behalf  by  the  statute,  charter,  or 
deed  of  settlement  constituting  the  Company,  and  although 
there  may  have  been  iri^egularities  in  the  issue  of  the  shares  to 
him  ;  for  if,  notwithstanding  these  circumstances,  he  has  been 
treated  as  a  share-holder  by  the  Company  and  has  acted  as  a 
share-holder,  both  he  and  the  Company  will  be  estopped  from 
denying  that  he  is  a  share-holder."  (Vide  Lindlay  on  (Com- 
panies, Vol.  I,  p.  65,  sixth  edition).  Once  the  shares 
have  been  registered  in  the  name  of  the  allottee  and  he  has 
done  acts  only  consistent  with  his  being  a  member,  he  will  be 
taken  to  have  agreed  to  take  the  shares  or  at  any  rate  he  will 
be  estopped  from  denying  that  he  has  so  agreed. 

But  even  where  the  agreement  is  void,  if  the  appellant's 
name  is  put  on  the  register  and  he  with  full  knowledge  of  all 
the  facts  does  acts  which  are  only  consistent  with  his  being  a 
shai^e-holder  in  respect  of  such  share?,  he  will  be  bound  as  a 
share-holder.  In  such  a  case,  the  placing  of  the  applicant's 
name  on  the  register  would  seem  to  amount  to  an  offer  and  the 
acts  done  with  full  knowledge  to  be  an  acceptance  of  such  offer. 
(Stiebel's  Company  Law  and  Precedents,  p.  210).  I  have, 
therefore,  no  hesitation  in  holding  that  the  defect  in  the  issue 
of  the  shares  has  been  condoned  and  cannot  now  be  availed  of 
by  the  appellant  for  the  purpose  of  getting  his  name  removed 
from  the  list  of  the  contributories. 

The  second  contention  of  the  learned  counsel  for  the 
appellant  is  to  the  effect  that  his  client  had  been  induced  to 
take  shares  by  the  misrepresentation  and  fraud  of  the  agents 
of  the  Company  and  that  he  had  repudiated  the  shares  before  the 
Company  went  into  liquidation.  These  allegations  of  facts  are 
disputed  by  the  learned  counsel  for  the  respondent,  but 
assuming  them  to  be  correct,  I  am  clear  that  the  right  of 
repudiation,  if  any,  has  been  lost  by  the  commencement  of  the 
winding  up.  A  contract  induced  by  fraud  or  misrepresentation 
is  not  void,  but  voidable  at  the  option  of  the  party  whose 
consent  has  been  so  obtained. 

But  the  right  of  recission  which  is  ordinarily  available 
against  the  Company  cannot  be  enforced  against  its  creditors 
who  are  the  persons  vitally  intei-ested  in  the  winding  up. 
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Tne  law  on  the  subject  is  laid  down  in  clear  terms  In  re 
Scottish  Petrolettvi  Compa)iy,  XXIII,  Chancery  Division,  p. 
413  (1).  "  If  we  look,"  says  Lord  Justice  Lindlay  "  at  these 
"  cases  to  see  Vv^hat  principle  is  to  be  deduced  from  them,  I 
"  think  we  find  that  the  share-holder  who  seeks  to  be  discharged 
"  must  have  done  two  things  :  he  "must  have  repudiated  the 
"  contract  and  have  got  his  name  taken  off  the  register,  subject 
"  to  the  qualification  that  if  he  has  before  the  commencement 
"  of  the  winding  up  taken  proceedings  to  have  his  name 
"  removed,  that  will  be  sufficient.  There  is  a  further  encroach- 
"  ment  on  this  rule,  namely,  that  if  one  share-holder  commences 
"  a  litigation  to  have  his  name  removed,  and  there  is  an 
"  agreement  between  the  Company  and  other  repudiating  share- 
"  holders  that  all  the  cases  shall  stand  or  fall  by  the  result  of 
"  his  litigation,  then  if  that  case  is  decided  in  favour  of  the 
"  litigant  share-holder,  the  others  will  be  relieved  :  Pawle's 
"  Case.  But  there  is  no  authority  that  can  be  relied  on  for 
•*  carrying  the  modification  of  the  rule  any  further.  I  say  none 
"  that  can  be  relied  on,  for  there  is  a  case,  Fox's  Case,  which 
"  it  is  diflicult  to  reconcile  with  the  principle  established  b^ 
"  Oakes  r.  Turquand  and  Kent  v.  Fieehold  Land  Company. 
'•  The  general  principle  was  carried  out  in  Burgess's  Case, 
"  which  is  an  important  case,  because  there  was  money  in  hand 
"  sufficient  to  pay  the  creditors,  so  it  might  forcibly  be  urged 
"  that  the  doctrine  of  Oakes  v.  Tui'qnand  did  not  apply  ;  but 
"  the  Master  of  the  Rolls  held  that  as  the  share-holder  had  not 
"  taken  steps  before  the  winding  up  to  alter  his  status  as 
"  between  himself  and  the  other  share-holders  he  was  bound. 
"  The  rule  is,  that  the  repudiating  share-holder  must  not  only 
"  repudiate,  but  also  get  his  name  removed  or  commence 
"  proceedings  to  have  it  removed,  before  the  winding  up  ;  but 
"  this  rule  is  subject  to  the  qualification,  that  if  one  repudiating 
"  share-holder  takes  proceedings  the  others  will  have  the 
"  benefit  of  them  if,  but  only  if  there  is  an  agreement  between 
"  them  and  the  Company  that  they  shall  stand  or  fall  by  the 
"  result  of  those  proceedings,  but  not  otherwise." 

Upon  the  rule  enunciated  above,  a  further  encroachment 
has  been  made  by  the  decision  in  Whiteley's  Case  (1900)  1, 
Chancery  Division,  365  (2)  which  lays  down  that  a  person 
cannot  be  settled  on  the  list  of  contributories  if  before  the 
commencement  of  winding  up  he  has  not  only  repudiated  his 
shares    but    has  also  asserted  his  right  to  repudiate    them  in  an 

(Ij  (1882)  23  Ch.  D.  413  (In  re  Scottish  Petroleuvi  Company). 

(2)  (,1900)  1  Ch.  D.  365  (In  re  General  Railway  Syndicate,  WhiteleyCase). 
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action  by  tlie  Company  to  enforce  calls  upon  liim,  To  tlie 
same  effect  is  a  judgment  of  this  Court  repotted  as  69  P.  R. 
1914  (1).  There  must  consequently  be  not  only  I'epudiation 
but  also  one  of  the  active  acts  specified  above  ;  and  in  the 
present  case  it  is  not  even  alleged  that  any  such  act,  which 
alone  makes  the  repudiation  effective  as  against  the  liquidator, 
was  ever  taken.  I  must,  therefoi'e,  hold  that  the  appellant's 
right,  if  any,  to  rescind  the  contract  has  been  destroyed  by  the 
commencement  of  the  winding  up. 

The  last  ground,  upon  which  the  appellant  wants  to  be 
relieved  from  his  liability  deals  with  the  alleged  contingent 
nature  of  the  contract  to  take  shares.  It  is  argued  that  he  was 
given  a  promise  that  if  he  took  shares  he  would  be  appointed 
a  local  director  of  the  Amx'itsar  Branch  of  the  Bank,  that  the 
promise  constituted  a  condition  precedent,  that  the  condition 
was  not  fulfilled,  and  that  the  contract  to  take  shares  which 
was  to  come  into  existence  on  the  performance  of  the  condition 
did  not  become  an  accomplished  fact.  Here  again  the  patties 
are  at  issue  as  to  facts  and  the  material  on  the  record  is  not 
suflBcient  to  enable  me  to  decide  whether  the  allegations  upon 
which  the  appellant's  argument  is  based  have  been  established. 
But  it  is  unnecessai^y  to  remand  the  case  for  farther  enquiry, 
because  taking  the  matter  in  the  best  light  for  the  appellant 
and  proceeding  upon  the  admitted  or  undisputed  facts  of  the 
case,  I  am  of  opinion  that  the  appellant's  contention  is  untenable 
in  law. 

The  position  of  a  person  who  has  agreed  to  take  shares 
upon  special  conditions  depends  upon  the  determination  of  the 
question  whether  the  condition  is  a  condition  precedent  to  hia 
becoming  a  share-holder  or  a  condition  subsequent.  I  admit 
the  correctness  of  the  proposition  of  law,  and  there  is  ample 
authority  in  English  Law  in  support  of  it,  that  if  the  condition 
is  precedent  and  has  not  been  performed  and  its  performance 
has  not  been  waived,  the  applicant  for  shares  will  not  be  a 
contributory.  To  this  category  belong  the  cases  cited  by  the 
learned  counsel  for  the  appellant;  namely,  Li  re  The  National 
Equitable  Provident  Society,  ex  parte  Wood,  (42,  Law  Journal, 
N.  S.  Chancery  403)  (2)  ;  'Roger's  Case,  3,  Chancery  633  (3)  ; 
Pellatfs  Case,  2,  Chancery  527  (4)  ;  and   Thomas   Edivard   Brins- 

(1)  69  P.  R.  1914  (West  v.  Beni  Parshad). 

(2)  (1873J  42  L.  J.  N.  S.  Chancery  403   (In  re  The  National  Equitable 

Provident  Society,  ex  parte  Wood). 

(3)  (1868)  3  Ch.  633  (In  re  Universal  Banking  Company,  Rogers  Case). 

(4)  (1867)  2  Ch.  527  (In  re  Richmond  Hill  Hotel  Company,  Pellatt's  Case). 
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mead  and  Sons,  Limited — In  re  TomHrCs   Case  67,  Law   Journal 
Beports,  N.  S-,  page  11  (1). 

Where,  however,  the  condition  is  not  precedent  to  a  person 
becoming  a  share -holder  or,  in  other  words,  the  condition  is 
subsequent,  then  the  person  who  agreed  to  become  a  share- 
holder will  be  liable  to  be  entered  as  a  contributory,  whatever 
his  rights  may  be  by  reason  of  breach  by  the  Company  of  the 
condition.  Each  case  of  this  kind  must  be  decided  on  the 
construction  of  the  particular  agreement  and  no  safe  guide  can 
be  given  as  to  what  will,  and  what  will  not,  amount  to  a 
condition  precedent,  but  the  fact  that  the  appellant's  name  has 
been  entered  on  the  register  to  his  knowledge  and  without  any 
pi'otest  from  him  will  be  strong  evidence  that  the  case  is  not 
a  condition  precedent  case  (Elkington's  Case,  2  Chancery  51 1)  (2). 
Now,  in  this  case,  the  facts  which  have  already  been  set  out 
above  leave  no  doubt  in  my  mind  that  this  is  not  a  case  of  a 
condition  precedent  and  that  it  comes  within  the  rule  laid  down 
in  Elkington's  case. 

The  learned  Counsel  for  the  appellant  has  strongly  relied 
upon  the  dicta  in  In  re  London  and  Provincial  Provident  Associa- 
tion, Limited — In  re  Mogridge  (57,  Laiv  Journal  Reports,  Chancery 
Division,  N.  S.  932)  (3).  But  the  facts  of  that  case  are 
materially  different  from  those  of  the  case  before  me.  In  that 
case,  the  applicant  Mogridge,  though  he  received  the  notice  of 
the  allotment  of  shares,  never  received  any  share- certificates, 
nor  did  he  pay  any  part  of  the  price  for  the  shares.  It  appears 
that  the  Company  wanted  to  impose  new  terms  departing  from 
the  original  teims,  to  which  Mogridge  did  not  give  his  consent. 
In  these  circumstances,  it  was  held  that  he  was  entitled  to 
refuse  the  shares  and  that  his  repudiation  of  all  connection  with 
the  company,  which  had  been  made  before  it  went  into 
liquidation,  was  valid  and  that  he  could  not  be  liable  as  a 
contributory.  I  do  not,  therefore,  think  that  Mogridge's  case 
has  any  application  to  the  present  case. 

Even  if  I  accept  the  argument  that  the  condition  in  this 
case  was  a  condition  precedent,  the  appellant  cannot,  in  my 
view,  derive  any  benefit  from  it,  because  the  facts  shew  that 
the  condition  has  been  waived.  It  is  clear  that  he  received,  on 
the    1st   May    1913,    dividend   on   his  shares  and  the  document 


(1)  (1897)  67  L.  J.  R.  N.  S.  11   {Thomas   Edward  Brinsmead  and  Sons, 

Ld.,  in  re  Tomlins  Case). 

(2)  (1867)  2  Ch.  511  (.In  re   Richmond  Hill  Hotel  Company,  Elkington's 

Case). 
(2)  (1888)  57  L.  J.  R.  Ch.  D.  W.  S.  932   (In  re  London  and  Protincial 
Provident  Association,  Ld.,  in  re  Mogridge). 
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acknowledging  tlie  receipt  of  the  dividend  is  signed  by  liim  in 
English,  He  seems  to  be  a  man  of  some  education  and  I  cannot 
entertain,  for  one  moment,  the  suggestion  that  the  appellant 
thought  that  he  was  receiving  not  the  dividend  on  his  shares, 
but  interest  on  the  money  which  he  had  paid  on  the  shares,  and 
to  which  he  was  entitled  on  their  cancellation  for  the  non- 
performance of  the  condition.  It  is  a  well  established  principle 
of  the  Company  Law  that  if  the  allottee  transfers  his  shares  or 
attends  meetings  and  accepts  dividends  he  will  be  bound  by 
his  acts  and  cannot  afterwards  rely  upon  the  non -performance 
of  a  condition  precedent.  This  ground  alone  is,  in  my  opinion, 
fatal  to  the  case  set  up  by  the  appellant. 

For  the  reasons  stated  above,  I  am  clearly  of  opinion  that 
the  appellant  has  failed  to  establish  any  ground  for  removing 
his  name  from  the  list  of  the  contributories  and  that  his 
liability  in  respect  of  50  shares  has  been  fully  proved.  He  was 
rightly  put  on  the  list  by  the  Lower  Court  and  must  remain 
there-     I  must,  accordingly,  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  55- 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 
Eon.  Mr.  Justice  Rattigan. 

JUMMA  AND  OTHERS— (Dependants)— APPELLANTS, 

Versus 

MUBARIK  KHAN  AND  ANOTHER— (Plaintiffs)  — 

RESPONDENTS. 

Civil  Appeal  No.  436  of  1913. 

Arbitration— arbitrators  disagreeing— validity  of  umpire's  award  differ- 
iny  from  both  and  made  without  consulting  arbitrators — entry  of  amount  due 
on  a  vwrtgage  in  list  of  mortgages  prepared  at  settlement— presnviption  of 
correctness  of  such  entry— tuniah  Land  Revenue  Act,  1887,  sections  44  and 
46  and  rules. 

Plaintiff  sued  for  redemption  of  a  lekha  mukhi  mortgage  on  land  on 
payment  of  Rs.  110,  or  whatever  sum  might  be  found  due  by  the  Court.  The 
parties  agreed  to  submit  the  case  to  arbitrators  and  that  in  case  of  disagree- 
ment the  Court  should  appoint  an  umpire  whose  decision  would  be  accepted. 
In  the  agreement  of  reference  the  words  ba  kasrat  rai  had  been  cut  ou!. 
The  ai-bitrators  disagreed  and  the  Court  appointed  an  umpire  who  gave  an 
award  without  consulting  the  arbitrators  and  differing  from  both  the  awards 
of  the  arbitrators.  The  first  Court  thereon  set  aside  the  award  of  the  umpire 
on  the  ground  of  technical  misconduct  and  the  lower  Appellate  Court  agreed 
with  this  order,  holding  that  the  umpire  was  bound  to  agree  with  one  or  other  : 
of  the  arbitrators  and  the  decision  should  have  been  according  to  the  majority,  I 
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Held,  that  the  lower  Appellate  Court  had  misconstrued  the  agreement  of 
reference  and  that,  the  arbitrators  having  disagreed,  the  umpire  was  entitled 
to  settle  the  matter  in  any  way  he  thought  proper  and  just  and  was  not 
obliged  to  consult  with  the  arbitrators. 

6  P.  R.  1891  fl),  referred  to. 

Held  also,  that  the  amount  of  mortgage  money  due,  set  out  in  the 
statement  of  mortgages  with  possession  prepared  at  the  settlement  of  1898, 
has  the  same  presumption  of  correctness  under  section  44  of  the  Punjab 
Land  Revenue  Act  as  all  other  entries  in  a  record  of  right  made  in  accordance 
with  the  law,  such  statement  being  the  one  prescribed  as  statement  H.  under 
No.  86  of  the  rules  framed  under  section  46  of  the  Act. 

Second  appeal  from  the  decree  of  A.  H.  Parlcer,  Esquire,  Divisional 
Judge,  Multan,  dated  the  9th  October  1912. 

Rustomji,  for  appellants. 

Fazal  Elalii,  for  respondents. 

The  judgment  of  the  Court  was  delivered,  bj — 

Sir  Alfred  Kensington,  C.  J. — The   history    of   this  long-  IQth  March  1915. 
standing  dispute  is  as  follows  : — 

In  or  about  1875  (the  precise  date  is  not  material  and 
cannot  be  given  by  Counsel)  the  plaintiffs'  mother  mortgaged 
394  kanals,  by  way  of  lekha  mukhi,  to  the  defendants  Nos.  1  to  5 
who  subsequently  sub- mortgaged  to  defendants  Nos.  6  to  10.  In 
June  1907  the  plaintiffs  instituted  the  present  suit  as  one  for 
redemption  of  the  land  at  Rs.  110,  or  whatever  sum  might  be 
found  due  by  the  Court.  The  original  mortgage  was  an  oral 
transaction  and  Rs.  562  is  said  to  have  been  advanced  by  the 
mortgagees,  and  from  the  written  statement  of  defence  filed  by 
the  defendants  this  may  be  taken  to  be  correct.  The  conditions 
of  a  leliha  mukhi  mortgage  are  explained  in  paragraph  151  of 
Rattigan's  Customary  Law. 

No  proper  account  of  produce  receipts  and  interest  charged 
has  been  kept  up  by  the  mortgages,  and  the  parties  on  the  18th 
November  1907  referred  the  whole  question  to  arbitration. 
The  reference  provided  that  each  side  should  appoint  one 
arbitrator  and  that  in  case  of  disagreement  the  Court  should 
appoint  an  umpire  whose  decision  would  be  accepted. 

On  the  3rd  February  1908  the  defendant's  umpire  filed  his 
award  that  redemption  should  be  allowed  at  Rs.  3,855  unless 
the  suit  should  be  held  by  the  Court  to  be  time-barred.  On 
the  29th  February  1908  the  plaintiffs'  arbitrator  filed  his 
award  to  the  effect  that  the  account  worked  up  to  a  lai'ge 
surplus  in  the  hands   of  the    defendants,  and  that  the  plaintiffs 

(1)  6  P.  R.  1891  {Karim  Bakhsh  v.  Subhan  Ali). 
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should  now  be  given  possession  of  the  land  without  payment 
of  any  sort.  The  Court  then  appointed  Budh  Singh,  Sadr 
Kanungo,  to  act  as  umpire,  and  on  the  8th  May  1908  he  filed  his 
award  that  the  defendants  were  entitled  to  Rs  2,364-11-0, 
saying  nothing  about  the  costs  of  suit.  On  the  23rd  July  1908 
the  District  Judge  set  aside  the  umpire's  award  on  the  ground 
of  technical  misconduct,  and  on  the  14th  November  1908  he 
decreed  in  favour  of  the  plaintiffs  for  possession  of  the  land 
without  payment,  leaving  the  parties  to  pay  their  own  costs. 

On  the  12th  April  1910  the  Divisional  Judge  dismissed  an 
appeal  by  the  defendants,  holding  that  he  had  no  jurisdiction 
to  consider  the  correctness  or  otherwise  of  the  intermediate 
order,  dated  the  23rd  July  1908,  which  annulled  the  arbitration 
proceedings.  The  dispute  then  came  before  the  Chief  Court  as 
Civil  Appeal  No.  853  of  1910  which  was  dealt  with  as  an 
application  for  revision. 

By  its  order  of  the  21st  May  1912,  the  Chief  Court  held  ■ 
definitely  that  the  suit  was  not  time  barred,  and  also  expressed 
an  opinion  that  the  lower  Courts  were  entitled  to  their 
conclasion  that  the  entire  mortgage-debt  had  been  paid  off  with 
interest  from  the  produce  of  the  land.  The  Court,  however, 
went  on  to  say  that  the  Divisional  Judge  had  wrongly  declined 
to  consider  the  order  of  the  23rd  July  1908,  and  the  case  was 
therefore  remanded  on  that  ground,  saying  that  no  other  point 
in  the  case  was  to  be  re-opened.  These  are  the  terms  of  the 
judgment  but  we  infer  that  the  Court  left  open  the  question 
whether  the  umpire  was  right  in  requiring  Rs.  2,364-11-0  to 
be  paid  by  the  plaintiffs  on  redemption.  The  Divisional  Judge 
(Mr.  Parker)  then  decided  on  the  9th  October  1912  that  the 
District  Judge  had  rightly  imputed  a  technical  misconduct  to 
the  umpire,  and  had  rightly  annulled  the  arbitration.  He 
accordingly  declined  to  interfere  and  again  dismissed  the 
defendants'  appeal  to  his  Coui"t.  The  case  is  now  again  before 
the  Chief  Court  as  a  second  appeal  from  this  decree  of  the  9th 
October  1912. 

There  are  some  curious  misapprehensions  in  Mr.  Parker's 
judgment.  In  the  first  place  he  has  misquoted  the  reference 
to  arbitration  as  meaning  that  the  umpire  was  bound  to  agree 
with  one  or  other  of  the  arbitrators  and  that  the  decision  would 
be  according  to  the  majority.  He  failed  to  notice  that  the 
words  "  ha  kasrat  rai  "  were  cut  out  f !  om  the  agreement  on 
which  the  reference  was  made  and  it  was  obviously  impossible 
to  have  the  case  satisfactorily  decided  on  the  supposition  that 
the  umpire  was  obliged  to  agree  with  one  or  other  of  the 
arbitrators  without  giving  his  own  opinion  on  the  merits. 
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"We  must  hold  that  as  the  arbitrators  disagreed,  the  umpire 
was  entitled  to  settle  the  matter  in  any  way  he  thought  proper. 
The  learned  Judge  has  gone  on  to  misapply  the  ruling  6  P.  R. 
1891  (1),  upon  which  he  has  relied  in  support  of  his  view  that 
the  umpire  was  wrong  in  not  conferring  with  the  arbitrators. 
The  effect  of  the  ruling  quoted  is  the  precise  opposite,  and  thaii» 
umpire  was  here  under  no  obligation  to  do  more  than  arrive 
at  what  he  considered  the  just  decision,  without  conferring  with 
arbitrators. 

Finally  the  Judge  is  clearly  wrong  in  holding  that  the 
umpire  fell  into  grave  error  in  taking  Rs.  2,200  as  the  principal 
mortgage-debt  instead  of  Rs.  562.  The  umpire  never  said 
anything  of  the  kind.  He  did  not  find  that  the  original 
mortgage  was  for  Rs.  2,200  but  that  this  was  the  sum  which 
the  parties  themselves  had  accepted  as  representing  the  out- 
standing lien  on  the  land  in  the  settlement  proceedings  of  1898, 
In  this  we  think  that  he  was  clearly  right,  and  both  the  lower 
Courts  appear  to  us  to  have  misunderstood  the  grounds  upon 
which  his  award  was  given. 

The  umpire's  decision  is  based  on  the  entry  of  Rs.  2,200  as 
the  outstanding  lien  in  the  statement  of  mortgages  with  posses- 
sion prepared  at  the  Settlement  of  1898.  The  statement  in 
question  is  that  prescribed  as  Statement  H.  under  No.  86  of  the 
rules  framed  under  section  46  of  the  Punjab  Land  Revenue 
Act,  1887.  Section  46  occurs  in  the  chapter  dealing  with 
records  of  rights,  and  we  take  this  list  of  mortgages  to  be  an 
essential  part  of  the  record  prepared  at  a  new  settlement. 
There  is  a  presumption  of  correctness  attaching  to  any 
entries  in  the  statement,  and  it  is  not  to  be  supposed  that  the 
entry  of  Rs.  2,200  was  made  without  proper  care  and  without 
the  full  knowledge  of  the  parties  concerned.  We  think  that 
the  Sadr  Kanungo  was  perfectly  right  in  taking  this  entry  as 
the  basis  for  his  decision,  and  we  are  unable  to  agree  with  the 
lower  Courts  that  he  committed  any  sort  of  misconduct,  either 
technical  or  other. 

Looking  at  the  matter  in  a  somewhat  different  way  we  do 
not  consider  that  the  plaintiffs  have  any  real  grievance  if  they 
are   made    to   pay    a    substantial    sum    to   the    mortgagees    in  ' 

possession  after  having  looked  on  for  some  forty  years  while 
the  land  has  been  gradually  brought  under  cultivation  by  the 
mortgagees.  Practically  all  the  land  except  some  forty  or 
fifty    kanals   is    now  cultivated  and  in  the  jamahandi  of  ]  905-06 

(1)  6  P.  R.  1891  (Karivi  Bakhsh  v.  Subhan\AU). 
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the  revenue  assessment  is  put  at  the  substantial  sum  of  Rs.  54. 
It  appears  to  us  impossible  to  say  that  tbe  mortgagees  must 
have  recovered  their  original  outlay  by  the  profits  of  cultiva- 
tion. In  a  district  like  Multan  the  expense  of  bringing  land 
under  cultivation  is  considerable,  and  if  the  original  owners 
make  a  belated  demand  on  a  lekha  imikhi  mortgagee,  they  are 
bound  to  pay  reasonable  compensation  for  improvements.  We 
can  find  nothing  improper  in  the  Sadr  Kanungo's  assumption 
that  the  lien  was  taken  at  Rs.  2,200  in  1898,  and  we  see  nothing 
improper  in  his  final  conclusion  that  the  plaintiffs  ought  to  pay 
Rs.  2,364-11-0  before  they  can  redeem.  Thei'e  was  no  mis- 
conduct on  the  umpire's  part  and  there  is  no  justification  for 
setting  aside  his  award. 

The  result  is  that  this  appeal  by  the  defendants  must  be 
accepted.  The  decrees  of  the  lower  Courts  ai'e  set  aside  and  in 
place  thereof  we  declare  the  plaintiffs  entitled  to  possession  of 
the  land  in  dispute  on  payment  to  the  defendants  of 
Rs,  2,364-11-0  by  way  of  redemption  in  accordance  with  the 
umpire's  award.  Under  order  31-,  rule  7  (c)  of  the  CHvil 
Procedure  Code,  we  direct  that  the  plaintiffs  shall  pay  into 
Court  this  sum  within  six  months  from  the  date  of  our  decree. 
If  the  plaintiffs  pay  the  amount  within  the  period  specified  or 
within  such  further  period  as  the  Court  may  allow  under  the  ■ 
proviso  to  rule  8,  they  will  be  entitled  to  possession  of  the  land 
in  suit,  and  if  they  fail  to  make  such  payment  they  will  be 
debarred  from  all  further  right  to  redeem. 

As  the  umpire's  award  is  silent  on  the  point  we  direct  that 
the  parties  shall  pay  their  own  costs  throughout,  which  appears 
to  us  the  fairest  order  to  pass  under  all  the  circumstances  of 
the  case. 

Appeal  accepted. 


No.  56. 
Before  Hon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

LeRcssignol. 

NDR  AHMA.D~(Defendant)— APPELLANT, 

Versus 

GHULAM  HUSAIN-( Plaintiff)— AND  GHULAM 

MUHAMMAD— (Dependant)— RESPONDENTS. 

Civil  Appeal  No.  112  of  1913. 

Custom— alienation— by  childless  -prcprietor  of  ancestral  property, 
without  necessity  in  presence  of  a  first  cousin— Awans  of  mauza  Marir  Hasan, 
tahsil  Raualpindi. 
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Held,  that  it  had  been  proved  that  by  custom  amoag  Awans  of  inauza 
Marir  Hasan,  Lahsil  Rawalpindi,  a  cliildless  proprietor  has  power  to  alienate 
his  ancestral  property  in  the  presence  of  a  lirst  cousin,  without  necessity. 

53  P.  R.  1899  (1),  46  P.  R.  1900  (2),  8  P.  R.  190G  (3),  15  P.  R.  1907  (4), 
88  P.  R.  1911  (5\  100  P.  R.  1912  (6j,  114  V.  R.  1913  (7)  and  72  P.  R.  1914  (8), 
referred  to. 

• 

Second  appeal  from  the  decree  of  A.  E.  Martineau,  Esquire,  Divi- 
sional Judge,  Rawalpindi  Division,  dated  the  2)id  December 
1912. 

Gobind  Das,  for  appellant. 
Bahadur  Chand,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — By  a  registered  deed,  dated  the  26th  8th  March  1915. 
January  ]9I2,  one  Ghulam  Muhammad,  a  childless  Awan 
proprietor  of  mauza  Marir  Hasan,  tahsil  Rawalpindi,  sold  a 
ruined  hut  {khola)  situate  in  the  abadi  of  the  village,  to  Nur 
Ahmad,  a  Chauhan  of  the  same  village,  for  Rs.  200.  The 
plaintiff,  Ghulam  Hussain,  first  cousin  of  Ghulam  Muhammad, 
brought  the  present  suit  for  a  declaration  that  the  sale  of  the 
khola  in  question  by  Ghulam  Muhammad  shall  not  affect  his 
reversionary  rights  after  Ghulam  Muhammad's  death.  The 
first  Coui"t  held  that  the  khola  in  suit  was  the  ancestral  property 
of  the  vendor  and  the  present  plaintiff,  that  the  vendor  had  not 
under  custom  an  unrestricted  power  of  alienation  in  respect 
of  ancestral  property,  and  that  the  sale  in  dispute  had  not  been 
made  for  legal  necessity.  Upon  these  findings  the  Court  gave 
the  plaintiff  the  declaratory  decree  prayed  for.  On  appeal  the 
Divisional  Judge  agreed  with  the  first  Court  on  all  the  points 
just  referred  to  and  dismissed  the  appeal. 

In  this  second  appeal  the  concurrent  finding  of  the  lower 
Courts,  that  the  property  in  suit  was  ancestral,  must  be  accepted 
as  final,  and  we  must  also  take  it  as  finally  decided  between 
the  parties  that  the  sale  was  not  made  for  legal  necessity.  The 
only  question  for  decision  in  this  appeal,  therefore,  is,  whether 
the  sale  was  justified  by  custom  or  not. 

Upon  this  point  the  first  ('ourt  had  laid  the  onus  on  the 
plaintiff,  the  issue  drawn  by  the    Court  being  in  these  terms  :— 

(1)  53  P.  R,  1899  {Devi  Da^  v.  Bliakru). 

(2)  46  P.  R.  1900  {Nura  v.  Tora). 

(.3)  8  P.  R.  1906  {Khudayar  v.  FaLtch). 

(4)  15  P.  R.  1907  [Amir  All  v.  Baggo). 

(5j  88  P.  R.  1911  [Khuda  Baklish  v.  Waham  Ali). 

(.6)  100  P.  R.  1912  {Nur  Khan  v.  Sarfaraz). 

{7)  114  P.  R.  1913  (Kliuda  Bakhsh  v.  Ahmad  Khan). 

{8}  72  P.  R.  1914  {Lai  Khan  v.  Nura). 
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*'  Had  not  defendant  No.  1  (Ghulam  Muhammad)  full  power 
under  custom  to  make  the  alienation  ?  "  On  this  issue  the 
conclusion  come  to  by  the  (^ourt  was  that  the  plaintiff  had 
discharged  the  onus.  The  learned  Divisional  Judge,  on  the  other 
hand,  was  of  opinion  that  in  the  present  case  the  onus  would  be 
on  the  vendee  to  prove  the  validity  of  the  sale,  and  he  held  that 
the  vendee  had  failed  to  prove  that  an  Awan  in  the  Rawalpindi 
District  was  competent  to  sell  his  ancestral  property  without 
necessity  to  a  person  belonging  to  another  tribe. 

We  have  considered  the  evidence  produced  by  the  parties 
in  this  case  and  have  also  referred  to  the  rulings  cited  to  us  on 
both  sides.  The  oral  evidence  is  not  of  much  value.  The 
plaintiff  produced  four  witnesses,  including  the  vendee,  whose 
evidence  does  not  throw  much  light  on  the  question  of  custom  ; 
on  the  other  hand,  the  defendant-vendee  produced  six  witnesses, 
one  of  whom,  Muhammad  Wali,  an  Awan  of  village  Marir  Hasan, 
gives  several  instances  of  alienations  of  ancestral  land  having 
been  made  by  childless  Awan  proprietors  in  his  village  without 
objection  by  their  collaterals.  These  instances  have  not, 
however,  been  properly  verified  and  are  of  little  value  for  the 
purposes  of  the  present  suit.  Some  of  the  vendee's  witnesses, 
no  doubt,  say  that  an  Awan  proprietor  can  sell  his  property 
for  necessity,  but  their  statements  on  this  point  are  not  free 
from  ambiguity,  and  we  are  not  prepared  to  dray  from  them 
the  conclusion,  which  has  been  drawn  by  the  first  Court,  that 
according  to  those  witnesses  an  Awan  owner  cannot  sell 
ancestral  property,  except  for  legal  necessity. 

One  judicial  precedent  has  been  cited  by  each  party  in  this 
case.     The  plaintiff  has  relied  on  the  case   of   Nur   Muhammad 
"  V.    Said   Alam,    decided    by  the  Divisional  Judge  of  Rawalpindi 

on  the  20th  August  1903  ;  while  the  defendant  has  relied  on  the 
case  of  Amir  Hussain  v.  Nadar,  decided  by  the  Divisional 
Judge  of  Rawalpindi  on  the  21st  June  1905.  The  c.qse  of  Nur 
Muhammad  v.  Said  Alam  related  to  mauza  Ranjli  in  tahsil 
Pindigheb,  and  what  was  held  iu  that  case  was  that  an  Awan 
proprietor  with  sons  had  no  power  by  custom  to  sell  ancestral 
property  to  the  prejudice  of  his  sons. 

The  case  of  Amir  Hussain  v.  Nadar,  ciled  by  the  defendant- 
vendee,  related  to  the  village  of  Marir  Hasan,  in  which 
the  property  in  suit  is  situate,  and  it  was  held  by  the  Divisional 
Judge  (Mr.  H.  Scott-Smith)  in  that  case  that  the  nephew  of  a 
childless  Awan  proprietor  had  no  power  by  custom  to  contest 
•     an  alienation  of  ancestral  laud  made  by  the   latter.      This  case 
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relating   as   it  does  not  to  village  Marir  Hasan,  obviously,  is  an 
important  piece  of  evidence  in  favour  of  the  defendant-vendee. 

The  following  rulings  of  this  Court  were  cited  before  us  in 
argument  :— No.  53  P.  U.  1899  (1)  ;  No.  46  P.  E.  1900  (2)  ; 
No.  8  P.  R.  1906  (3j  ;  No.  15  P.  B.  1907  (4)  ;  No.  88  P.  P. 
1911  (5)  ;  No.  100  P.  B.  1912  (6)  ;  No.  114  P.  B.  1913  (7)  ; 
No.  72  /'.  11.  1914  (8).  It  is  unnecessary  to  d'scuss  these 
ruling.s  in  detail,  as  it  is  not  disputed  that  their  net  result  is  that 
the  Awans  of  Shahpur,  Rawalpindi,  Attock  and  Mianwali, 
possess  larger  powers  of  alienation  in  respect  of  ancestral 
property  than  most  of  the  other  agricultural  tribes  residing 
in  those  districts.  In  No  15  P.  B.  1907,  upon  a  fuT  review 
of  the  publrslied  decisions  of  this  Court  relating  to  Awans  it 
was  held  by  Jolinsto  e,  J.,  (1)  tliat  any  interfei'ence  with  the 
natural  rights  of  sons  is  jealously  lesented,  and  (2)  that  when 
there  are  no  sons  much'freedom  is  allowed  to  male  proprietors. 

In  No.  72  P.  B  1914,  it  was  pointed  out  that  custom 
recognises  a  clear  distinction  between  cases  where  an  alienation 
is  by  a  proprietor  who  has  sons  .-ind  cases  where  it  is  by  a 
sonless  proprietor,  and  that  even  those  tribes  who  concede  very 
extensive  rights  to  male  proprietors  differentiate  between  the 
powers  of  a  proprietor  who  has,  and  a  proprietor  who  has  not, 
sons  living  at  the  time  of  alienation. 

In  the  present  case  the  vendor  is  a  childless  Awan  proprie- 
tor, and  in  a  judicial  decision  relating  to  this  very  village,  Marir 
Hasan,  it  was  held  by  the  Divisional  Judge  of  Rawalpindi  in 
1905  that  a  childless  Awan  landowner  had  power  by  custom  to 
alienate  his  ancestral  property  to  the  prejudice  of  his  nephew. 
No  instance  to  the  contrary  relating  to  Tahsil  Rawalpindi 
has  been  cited  before  us,  and  assuming,  without  deciding,  that 
the  onus  in  this  case  lay  on  the  vendee  to  prove  the  validity  of 
the  sale  in  his  favour,  we  are  of  opinion  that  he  has  discharged 
this  onus. 

For  the  foregoing  reasons,  we  accept  this  appeal,  and, 
setting  aside  the  decree  of  the  Divisional  Judge,  dismiss  the 
plaintiff's  suit  with  costs  throughout. 

Appeal  accepted. 


(D  53  P.  R.  1899  {Devi  Das  v.  Bhakra). 

(2)  46  P.  R.  1900  (Nura  v.  Tora). 

(3)  8  P.  R.  1906  {Khudayar  v  Falteh). 

(4)  15  P.  R.  1907  {Amir  Ali  v.  Baggo). 

(5)  88  P.  R.  1911  {Khuda  Bakhsh  v.  Waham  Ali). 

(6)  100  P.  R.  1912  (Nur  Khan  v.  Sarfaraz). 

(7)  114  P.  R.  1913  {Khuda  Bakhsh  v.  Ahmad  Khan). 
{8)  72  P.  R.  1914  {Lai  Khan  v.  Nura). 
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No.  57. 

Before  Bon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr.  Justice 

LeRossignol. 

SHAHAMAD  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Versus 

IBRAHIM  AND  OTHERS— (Defendants)— 

RESPO^^DENTS. 

Civil  Appeal  No.  669  of  19]  3. 

Sae—whether  it  includes  share  in  the  village  shamilat — intention  of 
parties. 

Held,  that  where  the  deed  of  sale  of  land  does  not  expressly  mention  the 
share  of  the  shamilat  pertaining  to  the  land,  it  is  a  question  of  the  intention 
of  the  parties  as  to  whether  the  sale  should  include  the  shamilat  or  not,  and 
this  must  be  ascertained  from  the  facts  and  circumstances  of  each  particular 
case. 

Held  also,  that  where  the  sale  was  made  in  1862  of  the  entire  well  of  the 
vendor  with  all  culturable  and  unculturable  land  attached  to  it  and  this  was 
the  only  property  he  owned  in  the  village  and  where  after  the  sale  the  vendor 
left  the  village  and  settled  in  another  district  and  took  no  interest  in  the 
shamilat  area  and  in  1905  on  partition  of  the  shamilat  the  share  pertaining 
to  the  khewat  was  awarded  to  the  vendees  and  it  was  only  in  1912  that  the 
vendor's  descendants  brought  a  suit  to  claim  the  shamilat,  it  was  clearly  the  , 
intention  of  the  parties  to  the  sale  that  the  share  in  the  shamilat  should  be 
included  in  the  sale. 

75  P.  W.  R.  1910  (1),  distinguished. 

Second  appeal  from  the  decree  of  B.  H.  Bird,  Esquire,  Additional 
Divisional  Judge,  Shahpur  Division,  at  Lyaltpur,  dated  the 
I'Sth  January  19] 3. 

Fazal-i-Hussain  and  Bahadur  Chand,  for  appellants. 

Taj-ud-Din,  for  respondents. 

The  judgment  of  the  Court  was  delivered  by — 
9th  March  1915.  Shadi  Lal,  J. — This  is  a  second  appeal   from  the  decree  of 

the  Uivisioual  Judge  upholding  the  decree  of  the  Court  of  first 
instance  dismissing  the  plaintiffs'  suit  for  a  share  in  the 
village  shamilat.  We  have  heard  Mr.  Fazal-i  Hussain  on  behalf 
of  the  appellants  and,  though  we  agree  with  him  that  the 
reasons  assigned  by  the  Divisional  Judge  in  support  of  his 
linding  are  not  quite  correct,  we  are  nevertheless  of  opinion  that 
the  plaintiffs'  suit  was  rightly  dismissed  by  the  Court  of  first 
instance  and  that  this  appeal  must  fail. 


(1)  75  P.  W.  R.  mo  (Ahmad  v.  Ahmad). 
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The  sale-deed,  dated  the  14th  June  1862,  shows  that 
Jahana,  the  ancestor  of  the  plaintiffs,  sold  for  a  consideration  of 
Rs.  100  to  the  ancestors  of  the  defendants  his  entire  well  called 
Kasabwala,  with  all  the  cultarable  and  unculturable  Lmd 
attached  to  it.  This  was  all  the  property  the  vendor  owned, 
and  after  selling  it  he  left  the  village  and  migrated  to,  and 
settled  in,  the  Multan  District. 

It  appears  that  in  1905  the  shamilat  of  the  village  was 
partitioned  and  the  area  proportionate  to  the  khewat  land  sold 
in  1862  was  awarded  to  tlie  vendees.  The  plaintiffs  have 
brought  the  present  action  to  recover  that  area  from  the 
defendants  who  ate  the  representatives  in  interest  of  the 
vendees. 

It  is  true  that  the  shamilat  land  is  not  specifically  mentioned 
in  the  sale-deed  but  we  have,  in  the  circumstances  of  the 
case,  no  doubt  whatever  that  the  vendor  meant  to  transfer  all 
the  rights  he  possessed  in  the  village  to  the  vendees  and  that 
both  the  parties  to  the  transaction  intended  at  that  time  that 
the  vendees  should  step  into  the  shoes  of  the  vendor. 

It  is  to  be  remembered  that  land  was  not  in  those  days 
regarded  as  a  valuable  property  and  it  is  significant  that  the 
price  for  the  entire  well  was,  as  stated  above,  only  Rs,  100. 
We  fail  to  understand  what  possible  object  there  could  have 
been  in  separating  the  shamilat  from  the  proprietary  holding 
and  reserving  the  former  for  the  original  owner. 

The  learned  Counsel  for  the  appellants  has  drawn  our 
attention  to  a  judgment  of  this  Court  reported  as  75  Punjab 
WeeJclij  Eeporter  1910  (1),  in  which  a  Division  Bench  decided 
that  the  sale  in  that  case  did  not  include  a  propoi-tionate  share 
of  the  shamilat.  But  it  seems  to  us  clear  that  each  case  of  this 
kind  must  depend  upon  its  own  particular  facts  and  circum- 
stances and  it  is  impossible  to  lay  down  a  hard  and  fast  rule 
which  would  be  applicable  to  all  cases.  That  the  vendor  in 
this  case  severed  all  connection  with  his  original  village  and 
that  he  settled  in  another  district  and  took  no  interest  during 
all  these  long  years  in  the  shamilat  area  are  circumstances  which 
distinguish  this  case  from  that  cited  on  behalf  of  the  appellants 
and  we  entertain  not  the  slightest  doubt  that  at  the  time  of 
the  sale  both  the  parties  fully  intended  that  all  the  rights  of 
the  vendor,  whether  in  the  shamilat  or  in  the  proprietary 
holding,  should  pass  to  the  vendees. 

(1)  75  P.  W.  R.  1910  {Ahmad  v.  Ahmadj, 
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On  tliis  ground  we  have  no  hesitation  in  upholding  the 
decree  of  the  learned  Divisional  Judge.  The  appeal  therefore 
fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  58. 

Before  Hon.   Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Shah  Din. 

CHUNI  LAL  AND  OTHERS— (Plaintiffs)— 

APPELLANTS, 

Verstis 

BELI  RAM  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1724  of  1912. 

Mortgage  -redewption— claim  to  redeem  on  payment  of  mortgage  v^oney 
fixed  by  Court  in  a  previous  suit  for  redemption —proper  Court-fee  on  appeal 
fcr  reduction  of  mortgage  money. 

In  1888  the  representatives  of  a  mortgagor  sued  for  redemption  of  certain 
mortgages  and  on  13th  February  1889  obtained  a  decree  for  possession  on 
payment  of  Rs.  3,404-3-0  to  the  mortgagees,  riz.,  Rs.  1,799  principal  and 
Rs.  1,605-3-0  interest.  This  decree  was  never  executed  and  the  mortgagees 
remained  in  possession  of  the  land  mortgaged  as  before.  On  1st  November 
1909  the  present  representatives  of  the  mortgagor  sued  for  possession  of  the 
land  by  redemption  and  claimed  to  redeem  the  mortgages  on  payment  of 
Rs.  3,404-3-0,  the  amount  fixed  by  the  decree  of  13th  February  1889  while 
defendant  claimed  Rs.  6,987  as  due  on  the  basis  of  the  mortgage  deeds.  The 
first  Court  decreed  the  claim  on  pajonent  of  the  latter  sum  and  the  lower 
Appellate  Court  maintained  the  decree  of  the  fii-st  Court.  The  plaintiffs 
preferred  a  second  appeal  to  the  Chief  Court. 

Held,  that  the  memorandum  of  appeal  to  the  Chief  Court  must  have  an  ad 
valorem  Court-fee  stamp  on  the  difference  between  the  amount  plaintiffs 
were  prepared  to  pay,  viz.  Rs.  3,404-3-0  and  Rs.  6,987,  the  amount  fixed  by 
the  lower  Courts. 

5  P.  R.  1911  (1)  and  C.  App  No.  668  of  1909  (unpublished),  referred  to. 

HeW  cZso,  that  although  the  j  udgment  of  the  previous  case,  dated  13th 
February  1889,  stated  that  no  future  interest  was  to  be  allowed  on  the  amount 
decreed,  the  lower  Courts  were  right  in  the  present  suit  to  allow  the  amount 
due  on  the  basis  of  the  mortgage-deeds,  the  previous  decree  ha-vung  become  in- 
operative. 

Second  appeal  from  the  decree  of  L.  H.  Leslie  Jones,  Esquire,  Divi- 
sional Judge,  Jullundur  Division,  dated  the  22-ad  July  1912. 

Sohan  Lai,  for  appellants- 

Sheo  Narain,  for  respondents. 

(i;  5  P.  i2. 19ll  {Banwari  Das  v.  Nathu  Sliali). 
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The  judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J.— By  a  registered  mortgage-deed,  dated  the  2eth  March  1915- 
1st  May  1871,  and  by  three  additional  mortgage-deeds,  dated 
the  2nd  December  1871,  the  15th  February  1872,  and  the  2 1st 
July  1879,  respectively,  one  Gonda  Mai,  predecessor  in  title  of 
the  plaintiffs,  mortgaged  the  land  in  suit  with  possession  to 
Jai  Dial  and  Gopi,  under  whom  the  defendants  claim,  for  a 
total  consideration  of  Rs.  1,799.  The  first  mortgage-deed  did 
not  carry  interest,  but  in  the  three  additional  mortgage-deeds 
provision  was  made  for  payment  of  interest  on  the  mortgage 
money  at  the  rate  of  Rs.  1-12-0  per  cent,  per  mensem. 

The  sons  of  the  original  mortgagor,  Gonda  Mai,  who  had 
meanwhile  died,  brought  a  suit  in  1888  against  the  original 
mortgagees  for  redemption  of  the  mortgage  on  payment  of  the 
principal  mortgage-money.  On  the  13th  February  1889  they 
obtained  a  decree  for  possession  of  the  property  mortgaged 
conditional  on  payment  of  Rs,  3,404-^^0  to  the  mortgagees. 
This  amount  was  made  up  of  the  principal  mortgage-money 
Rs.  1,799  and  interest  thereon  amounting  to  Rs.  1,605-3-0. 
This  decree  was  never  executed,  and  possession  of  the  land 
mortgaged  remained  with  the  mortgagees  as  before. 

On  the  1st  November  1 909  the  present  plaintiffs,  who 
claim  under  the  original  mortgagor,  brought  this  suit  for 
possession  of  the  land  by  redemption  and  claimed  to  redeem 
the  mortgage  on  payment  of  Rs.  3,404-3-0,  which  was  the 
amount  of  the  charge  on  the  land  as  fixed  by  the  decree  of  the 
]3th  February  1889.  The  defendants,  who  are  successors  in 
title  of  the  original  mottgagees,  pleaded  that  the  plaintiffs  were 
not  entitled  to  effect  redemption  on  payment  of  Rs.  3^404-3-0 
on  the  strength  of  the  decree  of  1889  ;  that  the  said  decree,  not 
having  been  executed  within  limitation,  was  ineffectual  so  far  as 
the  determination  of  the  amount  of  the  incumbrance  on  the 
land  was  concerned  ;  and  that  the  defendants  were  entitled  to 
receive  from  the  plaintiffs  on  the  footing  of  the  original 
mortgage-deed  and  the  three  additional  mortgage-deeds  of  1871, 
1872  and  1879,  a  sum  of  Rs.  6,987.  The  first  Court  decreed 
redemption  on  payment  of  the  said  sum  of  Rs.  6,987  ;  and  on 
appeal  by  the  plaintiffs  the  learned  Divisional  Judge  maintained 
the  decree  of  the  first  Court. 

The  plaintiffs  Lave  preferred  a  second  appeal  to  this  Court, 
and  for  purposes  of  Court-fee  they  have  valued  the  appeal  at 
Rs.  1,799,  the  principal  mortgage-money  secured  by  the  four 
instruments  of  mortgage.  The  first  question  we  have  to  decide 
is   asl  to  whether  the    memorandum   of   appeal   is    8uflB.ciently 
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stamped.  The  question  is  concluded  by  author ity,  and  we  hold, 
following  No.  5  P.  B.  1911  (1)  and  Civil  Appeal  No.  668  of 
1909,  decided  on  the  30th  January  ]912,  that  the  proper 
amount  of  Court-fee  is  that  pajakle  on_the  value  of  the  subject- 
matter  in  dispute  in  thisajrpeal,  viz.,  Rs.  3,582-13-0,  which  is 
the  difference  between  Rs.  3,404-3-0,  which  the  plaintiffs  are 
prepared  to  pay  to  the  defendants,  and  Rs.  6,987,  which  has 
been  fixed  by  the  lower  Courts  as  the  amount  on  payment  of 
which  redemption  can  be  effected.  The  total  amount  of  Court- 
fee  leviable  on  the  memorandum  of  appeal  was  thus  Rs.  205, 
and  since  the  appellants  have  already  affixed  on  the  memo- 
randum of  appeal  a  Couit-fee  stamp  of  the  value  of  Rs.  115, 
/  I  they  must  pay  the  additional  Court-fee  of  Rs.  90.  The  appel- 
I  I  lants'  Pleader  undertakes  to  pay  in  this  additional  amount  of 
j    Court-fee  at  once,  and  we  proceed  to  deal  with  the  merits  of  the 

I    appeal. 
W  On  the  merits,  the  concurrent  decision  of  the  Courts   below 

is    perfectly    sound    and    must    be    maintained.     The  argument 
that  the  amount  of  the  incumbrance  on  the  land  was  fixed   once 
and   for   all   by  the  decree  of  the  13th  February  18S9,  and  that 
since  it  was  held  in  the  judgment  upon  which  that    decree    was 
based   that   no  future    interest  was  to  be  allowed  on  the  amount 
decreed,  the  respondents  were  not  entitled  to  claim   any  interest 
after  the  date  of  the  decree  in  question,  is  obviously   untenable. 
As    the  decree  was  not  executed  within  the  period  of  limitation, 
it  ceased  to  have  any  legal  effect,  after  the  expiry  of  the   period 
of    limitation,    so    far  as  the  amount  of  the  incumi  ranee  on  the 
land  was  concerned  ;  and  the  fresh    suit   for   redemption    which 
has    been    brought    by    the  present  respondents  is  maintainable, 
according  to  the  uniform  practice  of  the  Courts  in  this  Province 
on   the    basis    of   the    original   mortgage  deeds,  and   not  on  the 
strength  of  the  decree,  dated  the  13th   February    1889.     If   the 
appellants     had   the    option  of    instituting    a    second    suit    for 
redemption,  as  according  to  the  rulings  of  this  Court  they  have, 
long  after  the  decree  of  the  13th    February    1889    ceased  to    be 
executable,    it    is  obviously  erroneous  to  say  that  the  amount  of 
the  incumbrance  on  the  land  remains  always  the   same    as    that 
fiixed  by  the  said  decree.     That  decree  having  ceased  to    operate 
between    the   parties,    so    far  as   regards  the  right  of  tlie  mort- 
gagors   to    i-ecover    possession  of    the     land     on     payment    of 
Rs.  3,404-3  0,  it  must  be  left  out  of  consideration  in  the    present 
euit  :  and  the  amount  of  the  incumbrance  on   the   land   must  be 


(1)  5  P.  K.  1911  (B'lnwari  Das  v.  Nathu  Shah). 
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determined  afresh  on  the  basis  of  the  mortgage-deeds  on  the 
strength  of  which  redemption  is  sought  to  be  effected  by  the 
mortgagors. 

Reference  was  made  in  argument  to  certain  recitals 
contained  in  a  registered  deed  of  sub-mortgage,  dated  the  ISth 
Jane  1900,  and  a  registered  deed  of  sale,  dated  the  4th  Septem- 
ber 1908,  executed  by  the  predecessors  in  title  of  the  respon- 
dents, and  it  was  urged  that  those  lecitals  amounted  to 
admissions  to  the  effect  that  the  mortgage-debt  had  been  fixed 
once  and  for  all  by  the  decree  of  13th  February  1889  at 
Rs.  3,401-3-0  As  pointed  out  by  the  learned  Divisional  Judge, 
these  alleged  admissions  do  not  amount  to  an  estoppel  and 
they  were  the  lesult  of  a  misconception  of  the  legal  position  on 
the  part  of  the  mortgagees. 

We  have  no  hesitation  in  aoreeirisr  with  the  Courts  belnw 
that  the  amount  due  to  the  n  spondents  on  the  footing  of  the 
mortgage-deeds  of  1871,  1872  and  1879  is  not  less  than 
Rs  6,987  ;  and  we  accordingly  maintain  the  decree  of  the  lower 
Appellate  Court  and  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


No.  59. 

Before  Hon.  Mr.  Jtisttce  Shade  Lai. 

KAMTA  PERSHAD— APPELLANT 

Versus 
INDUSTRIAL  BANK  OF  INDIA,  Ltd.,  (IN  LIQUIDATION) 

—RESPONDENT. 

Civil  Appeal  No.  2482  of  1914. 

Indian  Companies  Act,  VI  of  1882,  section  150 — Court's  power  to  call 
upon  a  contrihxLtory  to  pay  a  debt  due  by  him  to  the  Company. 

Beld,  that  under  section  150  of  the  Companies  Act,  1882,  the  Court  may, 
in  -winding-up  proceedings,  order  a  contributory,  not  only  to  meet  calls,  but 
also  to  pay  up  any  debt  which  he  owes  to  the  Company  ;  but  the  Court  is 
not  bound  to  do  so  and  may  also,  if  so  advised,  direct  the  liquidator  to  file 
a  regular  suit. 

37  L.  J.  Ch.  296  (1),  referred  to. 

Miscellaneous  first  appeal  from  the  order    of  Lala  Shibbu  Mul, 
Additional  Judge,  Ludhiana,  dated  the  1th  October  1914. 

Gallu  Ram,  for  appellant, 

Manohar  Lai,  for  respondent. 


(1)  (1868)  37  L.  J.  Ch.  296  {In  re  Marlborough  Club  Company,  Limited). 
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The  judgment  of  the  learned  Judge  was  as  follows: — 

2lst  Dec.  1914.  Shadi  Lal,  J. — The   learned  Counsel  for  the   appellant  has 

admitted  before  me  that  his  client  was  rightly  held  to  be  a 
eontx'ibutory  in  respect  of  two  shares,  and  has,  therefore,  not 
attacked  the  finding  on  that  point  The  appellant  has  also 
been  required  to  pay  to  the  liquidator  the  debt  due  from  him  to 
the  Company.  The  amount  of  this  debt,  as  fixed  by  the  lower 
Court,  is  supported  by  the  pro  notes  executed  by  the  appellant 
and  by  the  properly  kept  account  books  of  the  Company.  He 
was  given  every  reasonable  opportunity  of  rebutting  the  case 
made  out  by  the  liquidator,  but  it  appears  that  he  intentionally 
abstained  from  appearing  in  the  Coui't.  In  these  circumstances 
I  cannot  accede  to  the  request  for  further  enquiry  and  must  hold 
that  the  amount  has  been  fully  proved. 

It  has  been  urged  l-y  Mr.  Gullu  Ram  that  the  appellant 
cannot  be  called  upon,  in  the  summary  proceeding,  to  pay  the 
debt  due  from  him  and  that  the  liquidator  should  be  ordered 
to  establish  his  claim  by  bringing  a  regular  suit  for  the  pur- 
pose. The  learned  Counsel  is  unable  to  cite  any  authority  in 
support  of  his  contention  and  I  myself  feel  no  doubt  whatever 
that  it  is  altogether  untenable.  If  the  appellant  had  not  been 
a  contributory  and  had  been  a  mere  outsider  qua  the  Company,  I 
would  have  been  prepared  to  hold  that  the  summary  remedy 
was  incompetent  in  his  case.  But  it  has  been  admitted  that 
he  is  a  contributory  and  that  being  so,  the  law  seems  to  me 
quite  clear  that  a  contributory  can  be  required,  not  only  to 
meet  calls  which  may  be  made  on  him,  but  also  to  pay  any 
debt  which  he  owes  to  the  Company. 

This  proposition  is  fully  supported  by  section  150  of  the 
Indian  Companies  Act,  VI  of  18S2,  which  lays  down  in  clear 
terms  that  the  Court  in  a  winding  up  proceeding  is  empowered 
to  direct  a  contributory  to  pay  to  the  liquidator  any  money, 
whether  due  as  a  debt  or  otherwise,  which  he  owes  to  the  Com- 
pany. The  object  of  the  law  is  to  avoid  multiplicity  of  actions 
and  to  provide  a  cheap  and  expeditious  remedy  for  the  collection 
of  the  Company's  assets  which  are  in  the  hands  of  its  contribu- 
tories  or  officers.  The  section,  therefore,  provides  a  summary 
remedy  for  realising  the  debt  due  fi'om  the  members  of  the  Com- 
pany who  are  deemed  to  be  parties  to  the  winding-up  pi-oceed- 
ing.  The  language  of  the  section  is  plain  and  does  not  admit 
of  any  doubt,  and  I  see  absolutely  no  reason  for  placing  upon  it 
a  construction  which  would  defeat  the  object  which  the  Legisla- 
ture had  in  view. 
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A  similar  provision  will  be  found  in  section  165  of  the 
Companies  (Consolidation)  Act  of  1908,  8  Edward  VII,  C.  69. 
Further,  the  judgment  of  Lord  Romilly,  M.  R,  in  In  re  the 
Marlborough  Club  Company,  Limited,  (37  L  J.  Ch.,  page 
296  (1)  )  shows  that  if  it  had  not  been  a  case  of  fully  paid 
shareholders,  who  could  not  have  been  put  on  the  list  of  contri- 
bulories,  the  Court  would  have  allowed  the  liquidator  to  recover 
by  summary  process  debts  due  by  shareholders  to  the  Company. 

I  have  accordingly  no  hesitation  in  overruling  the  conten- 
tion raised  on  behalf  of  the  appellant.  I  may  add  that  the 
Court  is  not  bound  to  proceed  under  section  ]  50  for  the  recovery 
of  debt  due  from  a  contributory  and  may,  if  so  advised,  direct 
the  liquidator  to  file  a  regular  suit  for  the  purpose. 

The  result  is  that  the  appeal  fails  and  is  hereby  dismissed 
with  costs. 

Appeal  dismissed. 


No.  60. 

Before  Bon.  Mr.  Justice  Shadi  Lai- 

HA:N'S  raj  BHANDARI— (Defendant)— appellant 

Versus 
LIQUIDATOR,  LAHORE  BANK,  Ltd.,  (IN  LIQUIDATION)— 
(Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  1011  of  1914. 

Indian  Companies  Act,  VI  of  1882,  section  214-  ■power  of  Court  to 
assess  damages  against  past  director—what  applicant  must  prove. 

The  appellant  was  a  local  director  of  the  Rawalpindi  Branch  of  the 
Lahore  Bank,  Ltd.,  from  January  1909  to  February  1911,  and  at  the  time 
when  he  became  a  director  he,  as  a  partner  in  a  firm,  owed  a  sum  of  about 
Rs.  50,000  to  the  Bank  and  during  the  period  of  his  directorship  he  borrowed 
Rs.  5,000  and  paid  about  Rs.  10,000  towards  liquidating  his  liability.  He  con- 
solidated his  debt  to  the  Bank  by  executing,  on  18th  May  1912,  a  pro-note 
for  Rs.  68,000  with  interest  at  Rs.  9  per  cent,  per  annum  and  about  the  end 
of  1913  the  Bank  went  into  liquidation. 

Held,  that  section  214  of  the  Indian  Companies  Act,  1882,  applies  to  the 
conduct  of  a  director  as  such  and  that  therefore  any  act  or  omission  of  the 
appellant  which  took  place  before  January  1909  or  after  February  1911  or 
anything  done  by  him  during  that  period  in  his  capacity  as  a  debtor  could 
not  be  made  a  ground  of  liability  under  that  section  and  that  the  aims  of 
proving  the  facts  which  bring  the  case  within  the  section  was  on  the  applicant. 

12  App.  Cases  652  (661)  (2)  referred  to. 

Held  also,  that  it  had  net  been  proved  that  appellant  did  not  disclose  his 
indebtedness  when  he  was  appointed   a  director  of  the  Bank,  nor  that  loss  or 

(1)  aSGSj  37  L.  J.  Ch.  296  (In  re  Marlborough  Club  Company,  Limited). 

(2)  (1887)  12  App.  Cases  652  (661)  {Cavendish  Bentinck  v.  Fenn). 
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damages  resulted  to  the  Company  from  the  alleged  non-disclosuve,  nor  that 
his  appointment  as  such  directly  caused  loss  to  the  Company. 

14  Ch.  D.  660  (1),  referred  to. 

Held  also,  that  the  failure  to  recover  the  loan  advanced  to  the  appellant's 
finn  before  his  appointment  as  a  director  did  not  amount  to  misfeasance 
or  breach  of  trust,  such  as  would  establish  the  liability  under  section  21-1, 
because — 

(1)  A  director  is  not  a  trustee  of  the  loans  advanced  by  a  Company  be- 
fore his  acceptance  of  office  as  such, 

10  Ch.  D.  450  (2),  referred  to. 

(2)  It  was  not  the  duty  of  appellant  as  a  local  director  to  recover 
the  debt,  when  the  directors  of  the  head  board  did  not  take  any  action 
in  that  connection,  and 

(3)  It  was  not  alleged  that  the  omission  to  realize  the  money  could 
be  attributed  to  any  fraud  or  dishonesty  on  appellant's  part 

Held  further  that,  as  it  had  not  been  shown  that  the  further  advance 
of  Rs.  5,000  taken  by  appellant  when  a  director  was  unauthorized  and  it 
had  not  been  suggested  that  it  was  idtra  vires  the  Company  or  was  in  any 
way  a  void  transaction,  and  considering  that  no  objection  had  been  made 
to  it  at  any  time  by  any  director  or  official  of  the  Bank,  it  could  not  be 
held  that  this  transaction  established  the  liability  under  section  214. 

Miscellaneous  first  appeal  from  the  order  of  H.  F.  Forbes, 
Esquire,  District  Judge,  Lahore,  dated  the  27th  April  1914 

Bhagat  Ram  Puri  and  Nand  Lai,  for  Appellant. 

C.  Bevan  Petman  and  Jai  Gopal  Sethi,  for  Respondent. 

The  Judgment  of  the  learned  Judge  was  as  follows  ; — 

27th  Jany.  1915.  Shadi  Lal,  J  — This  case  arises  upon   an  applicafcion   made 

in  the  winding  up  of  the  Lahore  Bank,  Limited,  under  section 
214  of  the  Indian  Companies  Act,  VI  of  1882  ;  the  respondent, 
who  is  the  liquidator  of  the  Bank  claiming  under  that  section 
that  the  appellant,  Mr,  Hans  Raj  Bhandari,  who  was  a  director 
of  the  Company,  should,  in  the  summary  proceeding,  be  called 
upon  to  pay  Rs.  79,720-13-10  doe  by  him  on  a  pro-note,  dated 
the  18th  of  May  1912.  The  Additional  Judge,  who  heard 
the  application,  has  acceded  to  the  prayer  of  the  liquidator 
and  in  this  appeal  against  his  order,  the  sole  point  which  I 
have  to  decide  is,  whether  the  facts  of  the  case  bring  it  within 
the  four  corners  of  that  section. 

I  may  state  at  once  that  the  question,  whether  the  appellant 
is  a  contributory  and  as  such  can  be  compelled  under  section 
150  to  pay  the  debt  to  the  liquidator,  is  not  before  me  and 
I  do  not,  therefore,  pronounce  any  opinion  upon  it.  The  only 
matter  with     which     I     am     concerned   in     this    misfeasance 


(2)  (1880)  14  Ch.  D.  660  {Coventry  v.  Dixon). 

(3)  (1878;  10  Ch.  D.  450  {Forest  of  Dean  Coal  Mining  Company). 
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proceeding  under  section  214  is,  whetlier  the  conduct  of  the 
appellant  as  a  past  director  of  the  Company  has  been  such  as 
to  justify  an  order  under  that  section  requiring  him  to  pay  to 
the  liquidator  by  way  of  compensation  a  sum  of  money  equal 
to  the  amount  due  from  him  in  his  capacity  as  a  debtor  of 
the  Company. 

The  facts  of  the  case,  which  are  relevant  to  the  matter 
in  issue,  are  simple  and  lie  in  the  narrowest  possible  com- 
pass. There  is  no  doubt  that  the  appellant  was  a  local  director 
of  the  Rawalpindi  branch  of  the  Bank  for  about  two  years 
from  January  1909  to  February  1911  ;  that  at  the  time  when 
he  became  director  he,  as  a  partner  in  a  firm,  owed  a  sum 
of  about  Rs.  50,000  to  the  Bank ;  and  that  during  the  period 
of  his  directorship  he  borrowed  Rs.  5,000  and  paid  about 
Rs.  10,000  towai'ds  liquidating  his  liability.  It  appears  tliat 
he  consolidated  his  debt  to  the  Bank  by  executing,  on  the 
ISth  of  May  1912,  a  pro-note  for  Rs.  68,000  with  interest 
at  9  per  cent,  per  annum  and  that  the  Bank  went  into 
liquidation  some  time  about  the  end  of  3  913, 

These  facts  are  fully  proved  upon  the  recoi'd  and  do 
not  admit  of  any  dispute.  Now  it  seems  to  me  quite  clear, 
and  in  fact  it  is  admitted  by  the  learned  counsel  for  the 
respondent,  that  section  214;  applies  to  the  conduct  of  a 
director  as  such  and  that  any  act  or  omission  of  the  appellant 
which  took  place  before  .January  1909  or  after  February  1911, 
or  anything  done  by  him  during  that  period  in  his  capacity 
as  a  debtor,  cannot  be  made  a  ground  of  liability  under  that 
section.  The  Court  is  therefore  confined  to  the  examination 
of  the  appellant's  conduct  as  a  director  from  January  1909 
to  February  1911.  It  is  necessary  t)  state  this  proposition 
at  the  outset,  because  it  appears  to  me  that  the  learned 
Judge  of  the  Court  below,  while  recognizing  its  validity  in 
the  beginning  of  his  judgment,  has  lost  sight  of  it  later  on 
and  has  relied  upon  certain  matters  which  are  outside  the 
period  of  the  directorship. 

The  learned  J adge  has  set  out  in  his  judgment  the  por- 
tion of  section  214  upon  which  the  liquidator  bases  his  claim 
and  which  runs  as  follows  : — • 

"  Where  in  the  course  of  the  winding  up  of  any  Com- 
"pany  under  this  Act,  it  apppars  that  any  past  director  of 
"  such  Company  has  become  liable  or  accountable  for  any 
"  moneys  of  the  Company,  or  been  guilty  of  any  misfeasance 
"or  breach  of  trust  in  relation  to  the  Company  the  Court 
'  may  .  
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This  section  undoubtedly  authorizes  the  recovery,  at  the 
instance  of  the  liquidator,  of  money  for  which  the  appellant 
has  become  accountable  to  the  Company,  and  also  of  pecuniaiy 
loss  sustained  by  the  Company  through  the  misfeasance  or 
breach  of  trust  by  him.  But  it  is  clear  that  the  onus  of 
proving  the  facts  which  bring  the  case  within  the  section 
is  on  the  applicant,  vide  Cavendish  Bentinck  versus  Fenn,  XII 
Appeal  Cases,  £52,  at  page  661  (1). 

What,  then,  are  the  grounds  upon  which  the  liquidator 
seeks  to  establish  the  liability  of  the  appellant  ?  After  a 
careful  consideration  of  the  arguments  advanced  before  me, 
it  seems  to  me  that  there  are  only  three  points  which  can 
possibly  be  urged  on  behalf  of  the  liquidator  and  they  are 
briefly  as  folio  <vs  : — 

(1)  That    the     appellant    did     not,   at   the  time  of  his 
appointment  as  director,  disclose  his  indebtedness. 

(2)  That  he  failed,  during  the  period  of  his  Office  as 
director,  to  recover  the  debt  due  from  him  to  the  Company. 

(3)  That  he  took  a  loan  of  Rs.  5,000  during  the  same 
period  which  he  was  not  authorized  to  do. 

Taking  the  above  points  seriatim,  I  must  say  as  regards 
Ko.  1  that  there  is  not  a  particle  of  evidence  on  the  record 
to  prove  that  the  appellant  did  not  disclose  his  indebted- 
ness. In  fact  it  is  hard  to  believe  that  the  directors  of  the 
Head  Board  did  not,  at  that  time,  know  that  the  appellant 
was  indebted  to  the  Company  to  the  extent  of  about 
Rs,  50,000.  The  learned  Counsel  for  the  respondent  has  not 
drawn  my  attention  to  any  evidence  which  goes  to  shew  that 
at  that  time  the  appellant  owed  any  debt  to  any  other 
person  than  the  Bank-  Moreover,  it  is  the  duty  of  the  appli- 
cant to  satisfy  the  Court  that  loss  or  damage  resulted  to 
the  Company  from  the  alleged  non-disclosure  by  the  appel- 
lant. The  only  thing  which  can  possibly  be  said  in  this 
connection  is  that  if  the  Company  had  been  aware  of  his 
indebtedness,  it  might  not  have  appointed  him  a  director. 
But  his  appointment  as  such  did  not  directly  cause  any  loss 
to  the  Company.  {Vide  the  observations  of  the  Court  of 
Appeal  in  Coventry  versus  Dixon,  14  Ch.  D.  660  (2)  ).  I  have, 
therefore,  no  hesitation  in  holding  that  the  first  ground  has 
not  been  made  oat  and  that  in  any  case  it  does  not  in  the 
circumstances  amount  to  misfeasance  or  breach  of  trust  con- 
templated by  section  214. 

(1)  (1887;  12  App.  Cases  652  (661)  {Cavendish  Bentinck  v.  Fenn). 

(2)  (1880)  14  Ch.  D.  660  {Coventry  v.  Dixon}. 
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As  regards  the  failure  to  recover  the  loan  advanced  to 
the  appellant's  firm  before  his  appointment  as  a  director,  I  am 
qnite  clear  that  it  does  not  amount  to  misfeasance  or  breach 
of  trust  such  as  would  establish  the  liability  under  section 
214.  In  the  first  place,  a  director  is  not  a  trustee  of  the  loans 
advanced  by  a  Company  before  his  acceptance  of  office  as 
such. 

"  Again  directors  "  observed  Jessel  M.  R ,  in  Forest  of 
Dean  Coal  Mining  Company,  X,  Chancery  Division,  450,  (1) 
"  at  e  called  trustees.  They  are  no  doubt  trustees  of  assets 
"  wbich  have  come  into  their  hands,  or  which  are  under 
"  their  control,  but  they  are  not  trustees  of  a  debt  due  to  the 
'*  Company.  The  Company  is  the  creditor,  and,  as  I  said 
"  before,  they  are  only  the  managing  partners.  In  my  opinion 
"  it  is  extravagant  to  call  them  trustees  of  a  debt  when 
•'  it  has  not  been  received.  You  may  of  course  have  an 
"  actual  trust  of  a  debt,  as  in  the  case  I  put  before,  where 
"  trustees  have  assigned  to  them  a  debt  to  get  in,  but  that  is 
"  not  the  case  with  directors  of  a  Company.  A  director  is 
"the  managing  partner  of  the  concern,  and  although  a  debt  is 
"  due  to  the  concern,  I  do  not  think  it  is  right  to  call  him  a 
"  trustee  of  that  debt  which  remains  unpaid,  though  his 
•'  liability  in  respect  of  it  may  in  certain  cases  and  in  some 
**  respects  be  analogous  to  the  liability  of  a  trustee." 

In  tbe  second  place,  Mr.  Hans  Raj  Bhandari  was,  as 
stated  above,  a  local  director,  and  it  cannot  be  said  that  it 
was  the  duty  of  a  local  director  to  recover  the  debt  when  the 
directors  of  the  Head  Board  did  not  take  any  action  in  that  con- 
nection. Further,  it  is  not  alleged  that  the  omission  to  realize 
the  money  can  be  attributed  to  any  fraud  or  dishonesty  on  his 
part.     So  much  for  the  question  of  the  unpaid  debt 

The  last  point  is,  that  in  view  of  the  large  amount  he 
already  owed  to  the  Company,  the  appellant  should  not  have 
borrowed  a  further  sum  of  Rs.  5,000,  and  that  in  taking  that 
loaft  he  was  guilty  of  a  breach  of  duty  and  is  accountable 
for  the  money  which  he  thus  received.  It  is  observable  that 
the  learned  Counsel  for  the  respondent  has  expressly  con- 
fined the  liability  on  this  ground  to  the  refund  of  Rs.  5,000 
with  interest  thereon.  The  facts  in  connection  with  the  loan 
are  not  clear  on  the  record  and  it  is  dilFicult  to  ascertain 
on  the  material  before  me  the  circumstances  under  which 
the  money   was    advanced.     It,    however,    appears    that     the 

'■ -  ■ — — ^ — —  —  ■  -    ■  I     -     ■        I       If 

(1)     (1878)  10  Ch.  D.  450  {Forest  of  Dean  Coal  Milling  Company). 
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loan    was    taken    on    tlie    strenglli  of  a  resolution   of    the  Head 
Board    which    authorized   a   director  to  borrow  up  to  Rs.  5,000 
and   it  is   contended   for  the   liquidator    that   as  the  appellant 
was   already  indebted   in   a   sam   larger   than   the   sanctioned 
amount,  the  additional   loan   of   Rs.    5,030    was   not   governed 
by   the   terms   of   the     resolution     and     must,     therefore,     be 
regarded  as    unauthorized.     The   resolution    is  not    before    me, 
and  on   the   record  as    it   stands     I   am    unable   to    say    how 
far  this  argument   is    sound.     But   it   does    not   appear    that 
the   board  of  directors    at  Lahore   or   any  other  person  connect- 
ed  with  the  Ban^c   I'aised  the    slightest    objection    to    the    loan 
either   at  the  time  oi*   after   the   appellant   had    ceased    to    be 
a   director.     It   is   not    suggested    that  the  loan  was  tdtra  vires 
the   Company  or   was    in   any   way    a    void     transaction.     On 
the   meagre    record   before  me  it  is  diGBcult,  as  I  have  already 
observed,    to    know   the  exact  circumstances  of   the   loan   or  to 
determine  the   part   which   the  appellant    took   in   connection 
therewith.     It  is,  however,    significant    that,  as   stated   above, 
he  repaid   about  Rs.    10,000 — a  sum    much    larger   than    what 
he   had   borrowed,  during    the    period     of     his     directorship. 
Having  regard  to  the  aforesaid  considerations,  I  cannot  hold  that 
this  loan   transaction  establishes  the  liability  under  section  214. 

The  result  is  that  the  liquidator  has,  in  my  opinion,  failed 
to  make  out  a  case  for  the  exercise  of  tlie  power  conferred 
upon  the  Court  by  section  214.  I  accordingly  accept  this 
appeal,  set  aside  the  order  of  the  lower  Court  and  dismiss 
the  application  of  the  liquidator.  In  view  of  all  the  circum- 
stances  of   the   case,    I    leave   the   parties    to   bear  their  own 

costs  in  both  the  Courts. 

Appeal  accepted. 

No.  61. 

Befdr^  Hon.  Mr.  Justice  Shadi  Lai  and  Hon.  Mr. 

Justice  LeRossignol. 
KARAIN  DAS  AND  OTHERS— (Defendants)— 
APPELLANTS, 

Verstis 
RALLI  BROTHERS,— (Plaintiffs)— 
RESPONDENTS. 
Civil  Appeal  No.  469  of  1912. 

Ciril  Procedure  Code,  190S,  order  32,  rule  5— appointment  of  guardian  for 
^inor  defendant— owisnon  to  pass  formal  order — joint  Hindu  family— efert 
of  death  of  father  and  Manager  on  business  in  which  he  was  a  partner— Hindu 
Lav}— extent  of  minor  eon's  liability  for  partnership  debts — Indian  Contract 
4ct,  1872,  section  247. 
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Held,  that  where  plaintil!s  had  made  an  application  for  appointment  of  a 
guardian  for  the  minor  defendants  and  the  Court  had  issued  notices  as 
required  by  order  32,  rule  3  (4)  of  the  Code  of  Civil  Procedure  and  the 
guardian  named  had  taken  all  proper  stops  to  present  the  case  of  the 
minors  to  the  Court,  the  omission  by  the  Court  to  pass  a  formal  order  of 
appointment  is  a  mere  irregularity  and  does  not  amount  to  a  defect  vitiating 
all  the  proceedings. 

I.  L.  R.  30  Cal  1021  (1031)  (P.  C.)  (1)  and  67  P.  R.  1897  (2),  referred 
to. 

Held  also,  that  where  the  father  of  the  minor  was  a  partner  in  a  firm, 
he,  as  the  Manager  of  the  joint  Hindu  family,  consisting  of  himself  and  his 
minor  sons,  represented  the  whole  family  in  the  partnership  and  his  death 
did  not  therefore  cause  a  dissolution  of  the  partnership,  the  family,  which 
may  be  regarded  as  a  -gersona,  remained  a  partner  after  his  death  as  it 
was  before  his  death. 

101  P.  R.  1914  (3^,  referred  to. 

Held  further,  that  the  liability  of  the  minor  sons  must  be  limited  to 
their  share  in  the  property  of  the  firm,  tide  section  247  of  the  Contract 
Act,  and  neither  their  person  nor  their  other  property  is  liable  for  the 
firm's  debts. 

I.  L.  R.  3  Cal.  738  (4),  refen-ed  to. 
Second  appeal  from   the   decree    of   C.    L     Dundas,    Esquire, 
Divisional  Judge,    Multan    Division,    dated    the    26th    December 
1911. 

Gobind  Das,  for  Appellants. 

Morton,  for  Respondents. 

The  judgment  of  the  Court  was  delivered  by — 

Shadi  Lal,  J. — This  is  an  appeal  preferred  by  Jfwssommo^  I6th  M  h  IQTi 
Sita  Bai  on  behalf  of  her  minor  sons.  In  the  lower  Courts 
their  uncle,  Than  Ram,  acted  as  their  guardian  ad  litem,  and 
it  is  alleged  by  the  mother  that  he  did  not  propei'ly  defend 
the  suit  and  that  his  action  hasi  prejudiced  the  minors.  As  the 
good  faith  of  Than  Ram  has  been  impeached,  we  consider  it 
desirable  to  remove  him  from  the  office  of  the  guardian  ad  litem 
and  appoint  Mtissammat  Sita  Bai  instead  for  the  purposes  of 
prosecuting  the  appeal   {vide  order  XXXII,  rale  11). 

Upon  the  merits  we  thiak  that,  with  the  exception  of  a 
slight  modincation  in  the  form  of  the  decree,  the  judgment  of 
the  learned  Divisional  Judge  is  quite  correct  and  that  this 
appeal  must  fail.  We  entertain  no  doubt  whatever  that  the 
minors  were  elfectively  represented  in  the  Court  of  first  in- 
stance    by    Than    Ram,    for    whose    appointment   as    guardian 

(1)  (1903)  I.  L.  R.  30  Cal.  1021  (1031)  {P.  C.)  (Walian  v.  Banke  Behari). 

(2)  67  P.  R.  1897  {Dhanpat  Mai  v.  Khazana). 

(3j  101  P.  R.  1914  {Makaraj  Kishen  v.  Hargobind). 

li)  (1878)  I.  L.  R.  3  Cal.  738  (Joykisto  Cowar  v.  Nittyanund  Nundy). 
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ad  litem y  an  application  was  duly  made  by  the  plaintiffs  and 
whereupon  the  Court  issued  notices  as  required  by  order 
XXXII,  rule  3,  sub-rule  4.  He  engaged  a  pleader  to  defend 
the  case  against  the  minors  and  took  all  proper  steps  to  present 
their  case  to  the  Court.  In  these  circumstances  the  omission 
to  pass  a  formal  order  to  appoint  him  as  guardian  ad  litem  is  a 
mere  irregularity  which  can  be  condoned  and  does  not  amount 
to  a  defect  vitiating  all  proceedings ;  see,  inter  alia,  I.  L.  E. 
XXX,  Cal.  1031,  Privy  Oouncil  (1)  and  67  P.  B.  1897  (2). 

It  is  abundantly  clear  that  Sita  Ram,  their  father,  was  a 
partner  in  the  firm  of  Sita  Ram-Channu  Ram  and  that  he, 
being  the  Manager  of  the  joint  Hindu  family  consisting  of 
himself  and  his  sons,  represented  the  whole  family  in  the 
partnei^ship.  His  death  did  not  therefore  bring  about  a  dissolu- 
tion of  the  partnership  and  the  family,  which  may  be  regarded 
as  a  persona,  remained  partner  both  before  and  after  his  death 
(101  P.  R- 1914)  (3).  Even  if  there  was  a  technical  dissolution 
we  are  of  opinion  that  the  partnership  was  renewed  on  the 
old  terms.  The  minors  were  consequently  partners  in  the  firm 
at  the  time  when  the  contracts  in  dispute  were  entered  into, 
and  we  fail  to  understand  why  the  omission  on  the  part  of 
Than  Ram  to  raise  the  false  plea  that  they  were  not  partners 
should  be  regarded  as  an  act  of  negligence  by  the  guardian. 

As  to  the  amount  of  damages  and  brokerage,  the  learned 
Judge  of  the  Coui^t  of  first  instance  has  given  very  sound 
reasons  for  his  conclusions  and  it  is  noteworthy  that  at  the 
time  of  the  hearing  of  the  appeal  in  the  lower  Appellate  Court 
the  findings  of  the  District  Judge  were  not  challenged 
on  behalf  of  the  minoi-s.  We  have  considered  the  question  and 
do  not  see  any  sufficient  reason  for  taking  a  different 
view. 

As  regards  the  extent  of  the  liability   of   the  minors,    the 
rule  laid  down  in  III,  Calcutta,  page  738,  (4),  and  section  247  of 
the  Indian  Contract  Act  makes  only  the  shares  of  the  minors  in 
the  firm  liable  for  the   debts   thereof   and    Mr.  Morton   for   the 
respondents  states  that  this  is  what  the  lower   Appellate    Court  | 
intended  to  do  and  has  actually  done.     Mr.  Gobind  Das,  on   the  j 
other  hand,  contends  that  the  decree   as   framed    is    ambiguous  ',. 
and   capable    of   the   construction   tbat   the     entire     ancestral 
property  of   the    minors,    whether   forming   part  of   the  firm's 

(1)  (1903)  /.  L.  R.  30  Cal.  1021  (1031)  (P.  C.)  {Walian  v.  Banke  Behari). 

(2)  67  P.  R.  1897  (Dhanvat  Mai  v.  Khazava). 

(3)  101  P.  R.  1914  (Maharaj  Kishen  v.  Hargobind). 

(4)  (1$78)  L  L.  R.  3  Cal.  738  {Joykisto  Cowar  y.Ntttyanund  Nundy\ 
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assets  or  not,  1  as  been  made  liable  for  the  decretal  amount.  We 
have  considered  the  terms  of  the  decree  and  are  of  opinion 
that  they  are  not  free  from  ambiguity. 

"We,  therefore,  modify  it  so  as  to  direct  that  the  minors' 
liability  is  confined  to  their  shares  in  the  assets  of  the  firm  and 
that  neither  their  person  nor  their  other  property  is  liable  for 
the  amount  decreed  against  them.  In  all  other  respects  the 
appeal  fails  and  is  dismissed  with  costs. 

Appeal  accepted  in  part. 


No.  62. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Shah  Din. 

MUZAFFAR  KHAN  AND   OTHERS— (Plaintiffs)— 

APPELLANTS, 
Versus 
GHULAM  MUHAMMAD  KHAN— (Defendant)— 
RESPONDENT. 

Civil  Appeal  No.  £05  of  1912. 

Al-itement — of  appeal  for  eahancement  of  damages  for  personal   wrong,    ■ 
on  death  of  plaintiff-appellant — second  appeal   on  question    of  costs   alone — 
whether  admissible. 

One  G.  S.  K.  sued  the  defendant  for  Rs.  5,250  as  damages  for  libel  and 
in  the  first  Court  obtained  a  decree  for  Rs.  4,000.  On  appeal  the  Divisional 
Court  reduced  the  amount  to  Rs.  50  and  directed  that  the  plaintiff- respondent 
should  pay  defendant-appellant's  costs  in  that  Court.  The  plaintiff  lodged  a 
second  appeal  in  the  Chief  Court  and  then  died,  the  names  of  his  three  minor 
sons  being  substituted  for  his.  It  was  objected  that  the  appeal  abates, 
the  claim  being  based  on  an  alleged  personal  wrong. 

Held  that,  while  the  existing  decree  for  Rs.  50  in  favour  of  the  deceased 
plaintiff"  enures  for  the  benefit  of  his  sons,  they  cannot  move  the  Chief  Court 
to  grant  to  them  on  account  of  the  personal  wrong  done  to  their  father  & 
further  sum  as  damages  and  that  the  appeal,  consequently,  abates. 

/.  L.  B.  27  Mad.  588  (1),  7.  L.  R.  9  All.  131  (2),  /.  L.  R.  26  Bom.  597  (3), 

I.  L.  R.  26  Mad.  499  (4)  and  4  P.  R.  1897  (5),  distinguished. 

18  Q.  B.  D.  771  (6)  and  Ratan  Lai's  Law  of  Torts  (1908  edition),  p.  62, 
and  Lord  Halsbury's  Laws  of  England,  Vol.  14,  para.  518,  and  Vol.  18,  para. 
1164,  refen-ed  to. 

Held  also,  that  the  Court  cannot  allow  a  second  appeal  on  a  question  of 
costs  alone. 

(1)  (1904)  I.  L.  R.  27  Mad.  588  (Sakyahani  Ingle  v.  Bhavani  Bozi). 

(2)  (1886)  1.  L.  R.  9  AU.  131  {Muhammad  Hussain  v.  Khushalo). 

(3   (1902)  7.  L  R.  26  Bom.  597  (Gopal  Gancsh  v.  Ram  Chandra  Sadaahiv.) 

(4)  (1902)  7.  L.  R.  26  Mad.  499  {Paramen  Chetty  v.  Sundararaja  Naick). 

(5)  4.  P.  R.  1897  (Bhagwant  Singh  v.  Pandit  Joti  Sarup), 

(6)  (1887)  18  Q.  B.  D.  771  {Hatchard  v.  Mege). 
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Second  appeal  from  the  decree  of  E.  A.  Estcourt,  Esquire, 
rnvisional  Judge,  Attock  Division,  dated  the  8th  March  191  1. 

Fazl-i-Hussain  and  Bhagat  Ram  Puri,  for  Appellants. 

Muhammad  Iqbal,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by— 

27th  March  1915.  JoHNSTONE,  J. — The  claim  here  was  made   by  Khan  Bahadur 

Malik  Gul  Slier  Khan  of  Pindi  Grheb  Tahsil.  It  was  for  Rs.  5,250 
as  damages,  it  being  alleged  that  defendant  who  is  a  Lambardar 
had,  by  making  false  statements  and  insinuations  to  the  local 
police,  seriously  injured  plaintiff's  reputation,  and  that  this  was 
the  defendant's  intention.  The  fii\st  Court  gave  plaintiff  a 
decree  for  Rs.  4,000,  but  the  lower  Appellate  Court,  thinking 
the  damages  should  be  nominal,  reduced  the  figure  to  Rs.  50. 
Plaintiff  started  a  second  appeal  here  and  then  died,  f'e  names 
of  his  three  minor  sons  being  substituted  for  his. 

On  behalf  of  defendant  the  preliminary  objection  is  raised 
that  the  appeal  abates,  the  claim  being  b;ised  on  an  alleged 
personal  wrong ;  and  we  have  heard  arguments  and  have  con- 
sidered the  authorities,  with  the  result  that  we  fiud  we  must 
allow  the  objection.  We  think  that,  while  the  existing  decree 
for  Rs.  50  in  favour  of  tlie  deceased  Malik  enures  for  the 
benefit  of  his  sons,  they  cannot  move  the  Court  to  grant  to  them, 
on  account  of  the  personal  wrong  done  to  their  father,  a  further  sura 
as  damages. 

The  English  Law  on  the   subject    is  well   known    and    has 
been  much  criticised  in  certain  aspects  of  it.     It  will    be   found 
stated  in  Ratan  Lai  on  English  and  Indian  Law  of  Torts    ( 1908 
edition),  page  62,    where    it    is    laid    dov/n    that,    according   to 
Common    Law,  executors,  administrators,  &c.,    cannot   maintain 
actions  for  personal   wrongs    done   to    their     predecessor,    e.    g., 
libel,  false  imprisonment,   and  that  such  causes  of   action   based 
on  personal   suffering    die    with    the    sufferers.     Also    in    Lord 
Halsbury's    Laws    of    England,     Volume   14,     paragi'aph    518, 
and  Volume  18,  paragraph  1164,  where    we  find  it   stated   that 
the    general   rule    of   law   is    that  rights   of  action    for    merely 
personal    injuries    do    not    survive  the    injured     party,    though 
his    personal    representative    can  maintain    an    action    for    any 
damage  done  to   the  personal  estate  in  his  life  time. 

In  the  present  case  it  has  not  been  contended  that  defen- 
dant's actions  damaged  the  late  Malik's  personal  estate  in  any 
way.  The  distinction  is  clearly  drawn  in  Hatchard  versus 
Mege  and  others,  ]8,  Q.  B.  D.,  771,  (1). 

(1)  (1887;  18  Q.  B.  D.J71  {Hatchard  v.  Mege), 
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Of  the  Indian  cases  quoted  in  argument  fbe  fiist  I.  L.  B  , 
XXVII  Mad.  588  (^),  was  not  a  case  of  personal  wrong  and  is 
hardly  in  point.  In  /.  L.  E.,  IX,  All.,  131  (2),  what  was  held  was 
that  a  decree  for  damages  for  personal  wrong  survived  the  death 
of  the  injured  man,  this  is  not  sufficient  for  appellant's  purpose. 
Then  in  I.  L.  B.  XXVI,  Bom.  697  (3),  and  in  /.  L.  E.  XXVI, 
Mad.  499  (4),  the  facts  were  roughly  identical.  PlaiutifE  had  got 
a  decree  for  damages  for  libel  and  had  applied  for  execution. 
Defendant,  judgment-debtor,  appealed,  but  died  before  the 
hearing,  and  it  was  held  that  his  son  could  prosecute  the  appeal. 
Similarly  in  4,  P,  B.  1897  (5),  plaintiff  got  partial  decree  for 
damages  for  wrongful  prosecution,  &c.,  both  parties  appealed, 
defendant  died,  and  it  was  held  that  his  son  could  go  on  with 
the  appeal. 

The  distinction  between  these  three  cases  and  the  present 
is  not  obscure,  for  in  each  of  them  defendant's  son  found  him- 
self confronted  by  what  he  considered  an  unjust  decree, 
calculated  to  injure  his  estate,  and  he,  of  course,  had  the  right  to 
appeal  to  remove  the  wrong  coming  upon  himself.  The 
question  of  abatement  of  suit  or  appeal  in  connection  with 
claims  for  damages  ou  account  of  personal'  wrongs  has  to  be 
decided  on  quite  different  principles  according  as  the  party  who 
died  is  the  plaintiff  or  the  defendant. 

It  has  been  suggested   to   us   that   the  appeal  should    not 

abate    because  the   lower    Appellate    Court   has    directed  that 

plaintiff    should    pay   defendant's    costs  in    that  Court,    but  we 

cannot  allow  a  second  appeal  on  a  question  of  costs  alone. 

For  these  reasons  we  hold  that  the  appeal  abates.  Parties 
to  bear  their  own  costs. 

Appeal  rejected. 

No.  63. 

Before  Eon.  Mr.  Justice  Rattigan  and  Hon.  Mr- 
Justice  Shadi  Lai. 
■      MEHR  CHAND— (Defendant}— APPELLANT, 

Versus 
AMRITSAR  BANK  (in  liquidation)— (Plaintiff), 

RESPONDENT. 
Civil  Appeal  No.  728  of  1915. 
InAian  Companies  Act,  1882,  sections  Ml,  150— Company  in  liquidation — 
suit  by  liquidators  to  recover  debt  from  a  depositor— claim  of  set-off —Ciiil 
Procedure  Code,  1908,  section  4,  aiid  order  8,  rule  6. 


(1)  (1904)  I.  L.  R.  27  Mad.  588  (Sakyahani  Ingle  v.  Bhavani  Bosi). 

(2)  (1886j  1.  L.  R.  9  All.  13 i  (Muhammad  Ilussain  v.  Khushalo). 

(3)  (1902)  /.  L.  R.  26  Bom.  597  (GopalGane>^h  v.  Ram  Chandra  Sadashir), 

(4)  (1902)  I.  L.  R.  20  Mad.  499  [Paramen  Chelty  v.  Sundararaja  Naick). 

(5)  4  P.  R,  1897  [Bhagwant  Singh  v.  Pandit  Joti  Sarup). 
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Held,  that  a  person  who  is  both  a  debtor  and  creditor  of  a  Company  in 
liquidation,  but  not  a  member  of  the  Company,  has  the  right  in  a  suit  by 
the  liquidators  for  recovery  of  the  sum  due  from  him,  under  order  8,  rule  6 
of  the  Code  of  Civil  Procedure,  to  plead  as  a  set-ofE  to  the  claim,  the  amount 
which,  under  ordinary  circumstances,  vi^ould  be  paj^able  to  him  at  the  date  of 
suit  from  the  Company,  there  being  no  provision  in  the  Companies  Act,  1882, 
to  the  contrary. 

L.  R.  3  Eq.  Cases  337  (1),  1  Ch.  538  (2),  I.  L.  R.  30  Bom.  173  (3), 
I.  L.R.  28  Mad.  240  (4)  and  Russel's  Indian  Companies  Act,  3rd  edition, 
p.  459,  referred  to. 

Held  also,  that  there  is  a  distinction  between  the  case  of  a  creditor 
demanding  his  money  from  a  Company  in  liquidation  and  the  case  of  a 
debtor-creditor  resisting  a  claim  made  upon  him  for  payment  of  his  debt 
to  such  Company. 

U892)  2  Q.  B.  573  (5),  dicta  of  Lord  Esher  M.  R.  and  Bowen  L.  J., 
referred  to. 

Held  further,  that  for  the  reasons  set  out  in  /.  L.  R.  30  Bom.  173  (3)  the 
following  objections,  made  on  behalf  of  the  liquidators,  are  of  no  avail,  viz. : — 

(a)  that  at  the  date  of  winding  up  of  the  Company  the  time  for  pay- 
ment of  defendant's  fixed  deposit  had  not  matured  ; 

(/))  that  at  the  said  date,  and  even  at  the  dale  of  suit,  the  amount  due 
to  the  defendant  was  not  "  ascertained  "  ;  and 

(c)  that,  as  between  the  liquidators  and  the  defendant,  the  parties 
did  not  fill  the  same  character  within  the  meaning  of  the  rule. 

Held  also,  as  regards  objection  («),  that  under  order  8,  rule  6,  the  date 
to  be  looked  to  is  not  that  of  the  winding  up  but  the  date  of  institution  of  the 
suit. 

(1892)  1  Q.  B.  405  (6>,  in  App.  (1892)  2  Q.  B.  573  (5)  and  I.  L.  R.  28 
Mad.  240  (4),  referred  to. 

And  as  regards  (b),  (1892)  1  Q.  B.  405  (6),  in  App.  (1892)  2  Q.  B.  573  (5), 
referred  to. 

And  as  regards  (c).  9  Ch.D.  595  (7)  and  44  Ch.  D.  534  (8),  distinguished. 

Second  appeal  from  the  decree  of  Major  A.  A.  Irvine,  District 
Judge,  Lahore,  dated  the  8th  March  1915. 

Dlianpat  Rai  and  Kharak  Singh,  for  Appellant, 

Herbert,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  by — 
i^th  ^arch  1915-  Rattigan,  J.— The    Amritsar  Bank,   Limited,   vrhich    is   at 

piesent  being  wound  up  under  the  orders  of  tbe  District  Judge, 
has,  through  tlie   Official  Liquidator.?    appointed    by    the    Court, 

(1)  (1866;  L.  ft.  3  Eq.  Cases  337  {Andersons  Case). 

(2)  (1866)  I  Ch.  538  (Smith  Fleming  and  Cos.  Case). 

(3)  (1904)  I.  L.  R.  30  Bom.    17;i  (Ahmedabad    Advance  Spinning  and 

Weating  Company  v.  Lakshviishanker). 

(4)  (1904)  I.  L.  R    28  Mad.  240   {Reference   under  Presidency  Small 

Cause  Courts  Act). 

(5)  (1892)  2  0.  B.  573  >  .£,         •      r  ■,    ..  ^  n  jj  \ 

(6)  (189^)  10  B   405  \  {'Sovereign  Life  Assurance  Company  v.  Dodd). 

(7 .     (1878)  9  Ch.  b  595  {Whitehouse  and  Company. 
(8)    (1889)  44  Ch.  D  534  {Pyle's  Works  Case). 
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brought  the  present  suit  for  recovei'y  of  the  sum  of  Rs.  1,087  due 
from  the  defeudant,  Bkvan  Mehr  Chand,  to  the  Company. 
Defendant  admits  that  the  said  sum  is  due  from  him,  but  in 
answer  to  the  plaint,  claims  to  set-off,  under  order  VIII,  rule 
6  of  the  Civil  Procedure  Code,  a  sum  of  money  due  to  him 
from  the  Company.  It  is  admitted  that  defendant  prior  to 
the  date,  when  tl  e  winding  up  commenced,  had  in  fixed  deposit 
with  the  Company  a  sum  of  money  which  more  than  covered 
the  amount  of  his  debt  to  the  Company ;  that  at  the  date 
aforesaid  this  deposit  had  not  matured,  but  that  prior  to  the 
date  of  suit,  the  fixed  period  had  elapsed  and  in  the  ordinary 
course  of  things,  the  amount  would  have  been  payable  to 
defendant. 

There  is  no  dispute  about  the  facts,  and  it  is  frankly 
admitted  that  the  present  suit  has  been  brought  in  order  to 
obtain  a  definite  ruling  from  this  Court,  whether  upon 
the  facts  as  above  stated,  the  defendant,  who  represents 
a  class  of  persons  who  are  in  no  way  members 
of  the  Company,  but  are  at  one  and  the  same  time  both 
debtors  to,  and  creditors  of,  the  Company,  has  the  right,  when 
sued  by  the  liquidators,  for  recovery  of  the  sum  due  from 
him  to  plead,  as  a  set-off  to  the  claim,  the  amount  which, 
ander  ordinary  circumstances,  would  be  payable  to  him  at 
the  date  of  suit  from  the  Company. 

The  Subordinate  Judge  held  that  defendant  had  the  right 
to  claim  this  set-off  and  upon  this  finding  dismissed  plain- 
tiff's suit,  with  costs  to  be  paid  from  the  estate.  The  learned 
District  Judge,  upon  appeal,  was  of  a  contrary  opinion,  and, 
reversing  the  decree  of  the  Subordinate  Judge,  granted  plain- 
tiffs the  decree  prayed  for,  but  directed  that  the  costs  of  all 
parties  througliout  should  be  borne  by  the  Company  in 
liquidation. 

From  this  latter  decree  a  second  appeal  has  been  pre- 
ferred to  this  Court  and  we  have  heard  the  question  of  law 
argued  very  fully  and  ably  by  the  learned  gentlemen  who 
respectively  represented  the  appellant  and  the  liquidators-res- 
pondents. 

In  our  opinion,  there  can  be  no  doubt  that  the  Subordinate 
Judge  was  right  in  allowing  the  set  off  and  in  dismissing  the 
claim.  The  suit  as  laid  was  an  ordinary  suit  for  recovery  of 
money  ;  it  was  not  brought  under  any  special  provision  of  the 
Indian  Companies  Act,  1882,  and  unless  there  is  some  peculiar 
provision   in  that  Act   to   the   contrary,   the   defendant    would 
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be  entitled,  under  order  VIIT,  rule  6  of  the  Civil  Procedure 
Code,  to  set-off  against  the  plaintiff's  demand  any  ascertained. 
Bum  of  money  legally  recoverable  by  him  from  the  plaintiff, 
provided  that  the  sum  in  question  did.  not  exceed,  the  pecu- 
niary limits  of  the  jurisdiction  of  the  Court,  and  that  both  parties 
filled  the  same  character  as  they  did  in  the  plaintiffs'  suit. 

Section  4  of  the  Civil  Procedure  Code  provides,  however, 
that,  in  the  absence  of  any  specific  provision  to  the  contrary, 
nothing  in  the  Code  shall  be  deemed  to  limit  or  otherwise 
affect  any  special  or  local  law  now  in  force  or  any  special 
jurisdiction  or  power  conferred  or  any  special  form  of  procedure 
prescribed  by  or  under  any  other  law  for  the  time  being  in 
force. 

The  question  then  is,  whether  there  is  anything  in  the  Indian 
Companies  Act,  1882,  (the  only  special  Act  which  can  possibly 
affect  the  question  before  us)  which  expressly  or  by  necessary 
implication  deprives  defendant  of  the  right  which  he  claims  ? 

Admittedly  there  is  no  such  express  provision  in  the 
Act,  for  section  1 50,  which  alone  deals  with  the  question  of 
set-off,  is  concerned  solely  with  the  rights  and  liabilities  of 
contributories.  It  is  urged,  however,  that  the  concluding 
sentence  of  section  147  of  the  Act  which  directs  the  (yourt  to 
"  cause  the  assets  of  the  Company  to  be  collected  and  applied 
"  in  discharge  of  its  liabilities  "  existing  at  the  date  of  the 
winding  up  order,  necessarily  negatives  the  possibility  of  a 
debtor  to  the  Company  beins?  able  to  claim  a  set-off. 

We  are  unable  to  accept  this  contention.  In  the  first 
place,  if  stress  is  laid  upon  the  word  "  assets,"  it  is  merely  beg- 
ing  the  question  to  argue  that  assets  must  mean  assets 
without  any  deduction.  In  the  next  place,  it  is  to  be  re- 
membered that  the  Indian  Companies  Act  of  1882  is  closely 
modelled  upon  the  English  Companies  Act  of  1862,  and  that, 
at  the  time  when  it  was  enacted,  the  Legislature  must  have 
"e.g.  Anderson's  been  well  aware  of*  the  rulings  of  the  English  Court  to  the 
Cas.  337  (1) ).  '  effect  that   a   debtor  to   the   Company,  who  was  not  a  member 

of  the  Company,  was  entitled,  in  an  action  by  the  liquidators 
to  recover  the  amount  due  from  him,  to  plead  by  way  of  set- 
off that  an  ascertained  sum  of  money  was  then  dae  to  him 
from  the  Company,  and  to  claim  that  only  such  balance  (if 
any)  as  was  due  to  the  Company  was  recoverable  from  him. 
The  Legislature  was  also,  of  course,  well  aware  that,  apart 
from  any  special  provisions  to  the  contrary  in  the  Act,  the 
debtor    would    be    entitled  under     the   general     provisions   of 

(1)  (1866)  L,  R.  3  Eq.  eases  337  {Andersons  case), 


H 
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section  121  of  the  Civil  Procedure  Code  of  1859  and  of  section 
111  of  the  Code  of  1882,  to  claim  the  right  of  set-off.  In  the 
circumstances,  and  having  regard  to  the  fact  that  the  question 
of  set-off  so  far  as  it  concerned  the  right  of  contributories  was 
not  overlooked,  we  may  safely  assume  that  it  was  not  the 
intention  of  the  Legislature  by  implication  to  deprive  debtors 
of  rights  to  which  they  would  be  entitled  under  similar  cir- 
cumstances in  England,  and  to  wLich  they  are  entitled  under 
the  general  pi'ocedure  law  of  this  country. 

The  rule  in  England  is  well-established  ;  in  actiuns  by  the 
Company  on  the  one  hand  and  non-members  on  the  other,  the 
ordinary  rules  of  set-off  are  applicable,  with  this  exception  that 
since  the  Judicature  Act,  1876,  the  rules  in  bankruptcy  apply 
if  the  Company  is  insolvent,  (see  Lindley's  "  On  Companies,'' 
Vol.  i,  page  387 ;  Vol.  ii,  page  1025 ;  Halsbury's  Laws  of 
England,  Vol.  5,  page  877  ;  Buckley's  Companies  Act,  1862,  (8th 
Ed.),  page  409  ;  Stiebel's  "  Company  Law,"  pages  1234—1237, 
and  authorities  cited). 

The  same  rule  has  been  applied  in  this  country  (7.  L.  R., 
30,  Bora.,  173  (1),  a  case  of  a  Company  being  wound-up  compul- 
sorily,  and  /.  L.  B.,  28,  Mad,  240  (2),  a  case  of  a  voluntary 
winding-up)  and  in  Russell's  Indian  Companies  Act,  3rd  Edition, 
at  page  459  there  is  the  following  passage  : — 

**  There  is  nothing  in  the   Act  which  expressly  relates  to 
"  set-off   between     a   Company   and    non-contribu- 
"tories,  but  it  has   long  been  established  that  when 
*'  a   Company  is  being  wound-up,  whether  an  action 
"  is   brought  by  the  Company   or  a  proof  is  carried 
"  in  by   a   creditor  of  the  Company  in  the  wiuding- 
"  up,   a   set-off  of   a  liquidated  sura  is  admissible." 
It  is  urged,  however,  that   this   rule   is  inequitable   and   in 
effect     amounts  to  an   undue   preference    of   a  debtor-creditor, 
over   mere   creditors,  inasmuch  as  the  former  by   means  of  this 
rule  practically   succeed.'s,  or  may   in   certain   cases   succeed,    in 
getting   the  full  value  of  the  debt  owed  to  him  by  the  Company, 
whereas  ordinary   creditors  of  the  same  Company  can  get  pay- 
ment only  pro  rata.     But  there  is  a  distinction  between  the  case 
of    a    creditor  demanding  his  money  from  a  Company  in  liquida- 
tion and  the    case  of  a  debtor-creditor   resisting   a   claim    made 
upon  him  for  pajment  of  his  debt  to  such  Company,  and  in  this 
connection   we   would  refer  to  the   judgments   of   Lord    Esher, 
M.  R.,  and  Bowen  L.  J.    in  Sovereign   Life   Assurance    Company 

(1)  (1904)  I.  L.  R.  30  Bom.  173    (Ahmedabad  Admnce  Spinning    and 

Weaving  Company  v.  Lakshmishanker) . 

(2)  (1904)  I.  L.  R.  28  Mad.    240   {Reference  under  Presidency  Small 

Cause  Courts  Act). 
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V.  Dodd,  (1892)  2  Q.  B.  573  (1).  Apart,  however,  from  this,  we 
obviouslj  cannot  refuse  to  recognize  a  claim  by  way  of  set-off 
if  it  is  authorized  by  law  and  not  opposed  to  any  provisions 
of  the  Indian  Companies  Act,  1882.  As  a  matter  of  fact, 
however,  the  privilege  is  recognized  as  a  provision  of  law 
in  the  Indian  Insolvency  Act  (11  and  12  Vict.  c.  21,  s.  39), 
the  Presidency  Towns  Insolvency  Act,  1909,  (s.  47)  and  the 
Indian  Provincial  Insolvency  Act,  1907,  (s.  30)  and  in  each  of 
these  cases  the  very  same  objection,  grounded  upon  undue 
preference,  might  equally  well  be  ui'ged.  We  may  take  it, 
therefore,  that  the  Legislature  has  deliberately  decided  that  this 
objection  has  not,  in  insolvency  cases  at  all  events,  such  force  as 
to  deprive  a  debtor-creditor  of  his  ordinary  rights.  Another 
objection  to  the  rule  is  that  it  is  likely  to  encourage  illicit  traffick- 
ing in  claims  against  a  Company  which  is  being  wound-up. 

For  example,  A.  owes  Rs.  20,000  to  a  Company    which   is 
being   wound-up.     B.    owes  the    said    Company    Rs.  1,000   and 
the  Company   owes   him   Rs.  20,000.     A.,  in  order  to  get  rid  of 
his   liability,    buyw  from    B.    for   some    practically  nominal  sura 
(say  Rs.  5,000),  the  latter's  claim   against   the    Company,    and 
thereafter,  vrhen   sued  for   his  debt  of  Rs.    20,000   sets-off    the 
claim   for    Rs.  20,000    which  he   has  purchased   from  B.     Tliis 
no   doubt  will  be   a   danger,   and   though    tha  legality   of    the 
practice   has  been  doubted  {Smith  Fleming  and  Go's,  case,   1   Ch. 
538)  (2),  the  learned  editor  of  Lindley's  work  questions  '*  whether 
"  the   language  of   the    Act  is   sufficiently   clear   to  defeat   the 
•'  practice,"  (Vol.    2,   p.  1026).     This   difficulty  was  referred   to 
in  Anderson  s  case  {L.  R  3   Eq.  Cas.  at  page  340)  (3),  and  as  the 
learned  Judge  there  remarked,  "  if  a  case  had  aetuallj  occurred 
"  of   persons   going  about  and   buying  up   debts  at  undervalues 
"  different  considerations  might  arise." 

Atidersons  case  was  decided  in  1866  and  from  the  fact 
that  since  then  tbere  appears  to  be  no  decision  of  the  English 
Courts  directly  dealing  with  this  aspect  of  the  question,  we 
may  safely  infer  that  risky  speculations  of  this  kind  have 
not  commended  themselves  to  even  unscrupulous  creditors  of 
companies  in  liquidation.  The  point  is  not  before  ua  in  the 
present  case  and  upon  it  therefore  we  need  say  no  m)ra  thau  that, 
as  at  present  advised,  we  have  grave  doubts  whether  the  Courts 
would,  in  any  cir"cumstances,  recognize  the  validity  of  any  such 
assignment  of  a  debt  made  after  a  petition  had  bsen  presented  for 
the  winding-up  of  the  Company  by  which  such  debt  was  payable. 

(1)  1^1892)  2  Q.  B.  573  {Sovereign  Life  Assurance  Company  v.  Dodd). 

(2)  (1866)  1  Ch.  538  (Smith  Fleming  and  Co's.  case). 

(3)  (1866)  L.  R.  3  Eq.  cases  337  {Anderson's  case). 
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On  general  grounds,  thex'efore,  we  must  hold  that  it  was 
open  to  the  defendant  in  this  case  to  claim  a  set-ofE  under  the 
provisions  of  Order  Vlfl,  rule  6  of  the  Civil  Procedure  Code. 
We  have  now  to  consider  whether  upon  the  facts  of  tho 
present  case  the  defendant  is  debarred  from  relying  upon  these 
provisions. 

Mr.  Herbert  argued  that  the  rule  in  question  is  not 
applicable  inasmuch  as  (a)  at  the  date  of  the  winding-up 
of  the  Company  the  time  for  p'lymeut  of  defendant's  fixed  de 
posit  had  not  matured,  and  as  a  result  the  amount  of  such 
deposit  was,  in  any  event,  not  then  recoverable  by  law  ;  (6)  at 
the  said  date  and  even  at  the  date  of  suit,  the  amount  due  to 
defendant  was  not  "ascertained,"  as  defendant  could  not  claim 
payment  of  his  debt  in  full  and  the  amount  due  to  him  could 
not  be  ascertained  until  the  liquidators  were  in  a  position  to 
pay  oif  all  the  Company's  creditors  pro  rata,  and  that  it  might 
conceivably  happen  that  the  available  assets  of  the  Company 
would  prove  insufficient  to  enable  the  liquidators  to  pay  the 
creditors  even  a  proportionate  amount  of  their  respective  claims, 
and  (c)  that  as  between  the  liquidators  and  the  defendant,  the 
parties  did  not  "  fill  the  same  character"  within  the  meaning  of 
the  rule. 

These  objections  were  considered  by  the  Bombay  High 
Court  in  the  case  (1 )  to  which  reference  has  been  made  above 
and  were  held,  for  reasons  which  appear  to  us  conclusive, 
to  be  without  force.  As  regards  the  first  objection,  we  might 
however  add  that  under  the  rule  the  date  to  which  we  have 
to  look  is  not  the  date  of  the  winding-up  but  the  date  of  in- 
stitution of  the  suit,  {Sovereign  Life  Assurance  Gompany  v  Dodd, 
(1892),  1  Q.  5.405(2),  in  App.  (1892),  2  Q.  5.  573  (3), /.  L.  B.28 
Mad.  240)  (4).  It  is  conceded  that  under  normal  circumstances 
defendant  would  have  been  entitled  at  the  date  of  suit  to  claim 
payment  of  his  deposit,  which  had  then  become  payable  and  in 
the  circumstances  we  must  hold  that  the  first  objection  fails. 

The  second  objection  is  equally  untenable  and  with  regard 
to  it  we  need  only  refer  to  the  case  of  the  Sovereign,  Life  As- 
surance Company,  and  the  decision  cf  the  Bjmbay  High  Court 
in  the  case  cited  above. 

In  support  of  the  third  objection  (which  is  also  disposed  of 
in  the    Bombay    High    Court    case),    Mr.    Heibert   relied    upon 

(1)     (190i)  /.  L.  R  30  Bom.  173   {Ahmedabad   Advance   Spinning   and 

Weaving  Company  v.  Lakslinmlianker). 
{2)     (1892;  1  y.  L'.  405  )  ,;,  ■      r-v     .  n  t^    .^n 

C3l     C1S9"^)  •'  0  B  573  ( \^'^'^^r<'>-9n.  Life  Assurance  Company  v.  Dodd). 

(4j     (190i;    L  L.  R.   28  Mad.  240  {Reference  under  Presidency  Small 
Cause  Courts  Act, 
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certain  observations  of  Jessell  M.  R.  in  the  case  of  Whitehouse 
and  Company,  (9  Ch.  D.  595)  (ij.  Bat  that  case  dealt  with 
the  position  of  a  contributory  to  the  Company  and  the  ratio 
decidendi  was  that  a  contributory  was  not  entitled  to  set-ofE 
a  debt  owed  to  him  by  the  Company  against  a  call  upon  him 
made  by  the  liquidator,  because  while  it  was  the  Company  that 
owed  him  tl  e  debt,  it  was  the  liquidator  who  was  enforcing 
the  call,  the  debt  of  the  contributory  in  the  latter  event  being 
due  not  to  the  Company  but  to  the  liquidator.  Some  doubts 
have  been  thrown  upon  the  correctness  of  this  distinction  by  the 
decision  of  the  Court  of  Appeal  in  Pyle's  Works  Case  (4*  Ch.  D.- 
534)  (2  ),  but  the  remarks  of  the  Master  of  the  Rolls  can  in  any 
case  have  no  relevancy  to  a  claim  of  set-off  preferred  by  a  non- 
member  of  the  Company.  As  a  result  we  are  of  opinion  that 
it  was  competent  to  defendant  to  claim  the  set-off  preferred  by 
him  in  answer  to  the  plaintiff's  suit,  and  as  the  amount  of 
the  set-off  admittedly  was  in  excess  of  the  sum  claimed  by 
plaintiff,  we  hold  that  the  Subordinate  Judge  was  right  in  dis' 
missing  tbe  suit. 

We  accordingly  accept  the  appeal  and  dismiss  plaintiff's 
suit  with  costs  throughout.  The  costs  will  be  paid  by  the 
estate  of  the  Company  in  liquidation. 

Appeal  accepted. 

No-  64 

Before  Hon,  Mr.  Justice  Johnstone '  and  Bon.  Mr. 

Justice  Shah  Din. 

TANSEY— (Plaintiff)— APPELLANT, 

Versus 

RIVETT— (Defendant)— RESPON"DENT. 

Civil  Appeal  No.  1082  of  1911. 

Indian  Contract  Act,  1872,  section  7 3— breach  of  contract  to  admit  to  a 
partnership — measure  of  damages. 

The  plaintiff  sued  for  dissolution  of  partnership  and  for  account  or  in 
the  alternative  for  Rs.  37,500  as  damages  on  account  of  breach  of  contract 
to  admit  him  into  partnership.  The  first  Court  found  that  there  was  no 
partnership  but  that  defendant  had  promised  a  partnership  to  plaintifi  and 
had  broken  the  promise,  thereby  causing  plaintiff  some  indefinite  loss  which 
the  Court  assessed  at  Rs.  5,000,  being  the  amount  the  defendant  had  ofiered 
to  plaintiff  without  prejudice  to  settle  the  dispute. 

On  appeal  the  Chief  Court  agreed  with  the  finding  that  there  had  been  no 
actual  partnership  but  only  a  breach  of  contract  to  admit  into  partnership, 
hut  as  to  damages. — 

(1)     (1878)  9  Ch.  D.  595  {Whitehouse  and  Company). 
{2)    (1889)  41  Ch.  D.  534  {Pyle's  Works  case). 
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Held,  that  the  measure  of  damages  ia  such  cases  was  the  differeace 
between  the  value  of  plaintiff's  estate  immediately  after  the  defendant's 
breach  of  promise  and  the  value  it  would  have  had  if  defendant  had 
performed  his  promise,  and  that  it  was  immaterial  how  much  plaintiff  put 
in  in  cash  into  the  business  or  whether  he  put  in  anything — Indian 
Contract  Act,  section  73. 

Leake  on  Contracts,  5th  edition  pp.  740  and  742,  9  Ex.  341  (1),  L.  R. 
H.  of  L.  1905,  p.  109  (2),  referred  to. 

68  P  R.  1867  (3),  distinguished. 

Held  also,  that  had  defendant  carried  out  his  promise  plaintiff  would 
have  been  a  partner  to  the  extent  of  |th  in  a  solvent  firm,  of  which  the 
capital  was  valued  by  defendant  at  3  lakhs,  ?.  e.  an  interest  of  Rs.  37,500, 
but  having  regard  to  the  uncertainties  of  commerce  and  certain  indications 
on  the  record  as  to  the  working  of  the  finn  the  proper  amount  of  damages 
should  be  |  of  Rs.  37,500,  i.e.  Rs.  25,000. 

First  appeal  from  the  decree  of  C.  F.  Usborne,  Esquire, 
District  Judge,  Avibala,  dated  the  20th  June  1911, 

C.  Bevan-PetmaD,  for  Appellant. 

Muhammad  Shafi  and  Muhammad  Ilya.s  Khan,  for 
Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Johnstone,  J.— This  is  a  part-heard  and  part  decided  case.  29th  March  1915. 
On  3rd  August  1914  a  Division  Bench  consisting  of  Johnstone 
and  Scott  Smith,  J.J.  in  an  order  "which  should  be  read  along 
with  this  judgment  (4),  decided  that,  while  it  was  not  proved 
that  defendant  actually  made  plaintiff  a  partner,  he  had  cer- 
tainly promised  to  do  so  ;  that  there  was  adequate  consideration 
for  that  promise  ;  that  defendant  broke  that  promise  and 
that  plaintiff  is  entitled  to  damages,  "  if  he  can  show  loss.'''' 

In  argument  Mr.  Shafi  has  laid  some  stress  upon  the 
words  in  italics  as  if  they  meant  that  plaintiff  must  show 
loss  in  a  concrete  and  positive  way  ;  but  in  our  opinion  the 
words  must  be  liberally  construed  in  accordance  with  the 
authorities — in  short,  the  words  really  mean  "  to  the  extent 
to  which  he  is  under  the  law  entitled." 

We  have  heard  very  lengthy  and  complicated  arguments, 
but  the  matter  is  really  simple  and  most  of  the  facts  have  been 
already  found  or  are  patent  on  the  record. 

Put  briefly  and  generally,  plaintiff,  after  a  term  of 
employment  by  the  firm,  returned  to  England,  and  was  induced 

(1)  9  Ex.  341  (Eadley's  v.  Baxendale). 

(2)  ri905)   L.  R   U.  of  L.  109  (Ogdens  case). 
(3^  68  P.  R.  1867  [Akuljoo  v.  Hurbhuj). 

(4)  The  judgment  is  not  required  for  the  purposes  of  this  report. — Ed. 
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in  190 1  to  come  back  and  resume  work.  There  can  be  no 
doubt  that  hopes  of  a  partnership  were  held  out  to  him.  Time 
passed  and  now  and  again,  e  g.  in  1905,  the  subject  was  raised 
and  discussed^  and  was,  at  least  once,  put  aside  because  defen- 
dant contemplated  turning  the  concern  into  a  company  ;  and 
finally  in  October  1908  things  proceeded  so  far  that  a  memoran- 
dum was  drawn  up  showing  plaintiff's  share  in  the  firm  a.s 
valued  at  Rs.  28,750  as /row  1901,  this  amount  being  almost 
entirely  worked  off  at  date  by  crediting  to  plaintiff  Rs.  4,500 
per  annum  as  share  of  profits  and  debiting  him  year  by  year 
with  interest  on  the  successive  balances  not  yet  thus  liquidated  ; 
and  then  upon  a  suggestion  by  plaintiff  the  figure  was  put  at 
Rs.  .S0,000,  plus  an  additional  Rs.  7,500,  for  which  he  was  to 
give  a  pro  note,  to  be  worked  off  by  plaintiff  out  of  salary  and 
profits  and  to  be  treated  as  a  loan  as  from  1908.  This  was 
actually  posted  up  in  the  fii^m's  books,  and  plaintiff  continued 
to  work  until  26th  March  1910,  when  he  was  turned  out.  No 
deed  of  partnership  had  been  executed,  and  for  this  and  other 
reasons  the  previous  Division  Bench  held  tliat  plaintiff  never 
actually  became  a  partner. 

In  our  opinion  plaintiff  has  suffered  substantial  loss.     Had 

defendant  performed  his  engagements,  plaintiff  would   now   be 

a  partner  to  the  extent  of    ^  in   a   solvent   firm    of   which    the 

capital  was  valued  by  defendant  at  3  lakhs  ;  and  in  our  opinion* 
*  Cf.    Leake     on  .  ,     .  i  ,  i   .     •«.  •      •  i     •   j      .i 

Contracts     5th  Edi-  ^^  ^^  immaterial  how   much    plaintiff    put   m    in   cash    into   the 

t ion,   page   740   and  ^^g^jjggs   qj.  ^|^g^^hj,j.    j^g    p^j^     jj^    anything.     The     measui-e    of 

page  742 :  Section  73,  ' .  ^  J         ^ 

Indian  Contract  Act :  damages  in  such  cases  is  the  difference    between    the    value   of 

Per  curiam  in  Had-   plaintiff's    estate    immediately    after      defendant's     breach     of 
ley  s     case     9,    Ex.    ^  -^ 

341  (1).  promise  and  the  value    it   would    have    had    if  defendant   had 

Ogden's  case  in  L.         „  ,  ,  . 

R.  (House  of  Lords),  performed  his  promise. 

68'"^^^    67    (3)  ^^  26th  March  1910  plaintiff  found  himself  out  of  employ- 

quoted  by  Mr.  Shafi,  raent  and  so  far  as  we  know  with  nothing  but  the  savings,  if 
age  partnership  with  ^^J^  ^®  ^^^  effected  from  his  salary.  Had  defendant  carried 
no  capital  involved,  out  his  promises,  plaintiff  would  have  been  a  partner  in  the 
firm  with  a  Rs.  37,500  interest.  At  the  same  time  we  cannot 
give  plaintiff  a  cash  decree  for  this  sum  in  full,  for  a  share  in 
a  firm  cannot,  in  view  of  the  uncertainties  of  commerce  and 
certain  indications  on  the  record,  to  which  we  do  not  wish  to 
draw  particular  attention,  that  the  firm  has  not  in  all  respects 
been  doing  well,  be  taken  as  equivalent  to  cash  of  the 
same    amount   as  the  estimated   value  of    the   share  ;    and   we 


(1>  9  Ex.  341  {Eadley's  Baxendale). 

(2)  (1905)  L.  R.  E.  of  L.  109  (Ogden's  case). 

(3)  68  P.  R.  1867  {Akuljoo  v.  UurbhuJ). 
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therefore  take   |  of  that  value  as    a    fair    fio^ure.      The  plaintiff 

is,  we  hold,  entitled  to  f  of  Rs.  37,500,  i.  e.  to    Rs.   25,000    with 

costs  in  full.      We  give  costs  in    full,  because  it  was  natural  for 

plaintiff  to  claim  all  he  has  claimed  ;    and  we  dismiss  the  cross- 

objections. 

Appeal  accepted. 


No.  65. 

Before  Bon.  Mr.  Justice  Rattigan  and  Hon.  Mr.  Justice 

Chevis. 
RAFI-UD-DIN— (Plaintiff)— PETITIONER, 

Versus 
SECRETARY  OF  STATE  FOR  INDIA— RESPOXDENT. 

Civil  Revision  IN'o.  11  S'J  of  1913. 

Land  Arqidshion  Act,  1891,  section  18— order  of  Collector  rejecting 
application  for  reference  to  the  Court— Jurisdiction  of  Chief  Court  to  interfere 
with  such  order. 

Held,  that  the  Chief  Court  has  not  jurisdiction  to  interfere  with  an  order 
of  a  Collector,  purporting  to  be  made  under  section  18  of  the  Land  Acquisi- 
tion Act. 

1  Lower  Burma  R.  132  (1),  followed. 

12  Cal.  W.  N.  241  (2)  and  16  Cal.  W.  N.  327  (328)  f3),  disapproved. 
Revision  from  the    order  of  J.  Addison,  Esquire,  Special  Land 
Acquisitif,n  Officer  and  Collector,  Delhi,  dated  the  26th  July  1913. 

Sundar  Das,  for  Petitioner. 

Government  Advocate  and  Mool  Chand,  for  Respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — The  first  and  most  important  question  in-  oi  i.  ,,„  iqic; 
volved  in  this  petition  and  in  Civil  Revisions  No.  754  of  1912 
and  No.  280  of  )9i4  is,  whether  this  Cou»t  has  jurisdiction  to 
interfere  with  an  order  of  a  Collector,  purporting  to  be  made 
under  section  IS  of  the  Land  Acquisition  Act,  1894,  which 
rejects  an  application  by  a  person  interested,  who  has  not 
accepted  the  award,  that  the  matter  be  referred  for  the  deter- 
mination of  the  Court. 

The  authorities  ou  this  point  are  in  conflict.  On  the  one  hand 
we  have  two  decisions  of  the  High  Court  of  Calcutta  (12 
C.  W.  N.  241  (2)  and  16  C.  W.  N.  328  (3;  )  which  support 
the  contention   that  such    orders    can    be  revised  by  the  High 


(1)  (1901)  1  Lower  Burma  R.  132  (Robert  Leslie  v.  Collector  of  Mergui). 

(2)  CI 905)  12  Cal.  W.  N.  241  {Administrator-General  of  Bengnl  v.    Lani 
Acquisition  Collector). 

(3)  (1911)  16  Cal.  IV.  N.  327  (328)   {Krishna  Das  Roy  v.  Land  Acquisi- 

tion Collector  of  Pabna), 
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Court  under  its  sfeneral  powers  of  revision.  On  the  other 
hand,  we  have  a  ruling  of  the  Chief  Court  of  Burma  (Volume 
I,  Lower  Burma  R  ,  f  age  132  (1)  )  to  the  opposite  effect. 

We  have  given  these  authorities  and  the  arguments 
addressed,  to  us  our  best  consideration,  and  as  a  result  are 
satisfied  that  the  view  taken  by  the  Burma  Chief  Court  is 
correct.  In  our  opinion,  neither  the  provisions  of  tha  Civil 
Procedure  Code  nor  the  provisions  of  the  Punjab  Courts  Act 
give  this  Couit  the  power  to  revise  orders  passed  by  any 
ofiBcer  or  tribunal  other  than  a  Civil  Court  subordinate  to  the 
Chief  Court,  and.  we  find  it  impossible  to  hold  that  a  Collector 
who  takes  action  under  section  18  of  Act  I  of  1894  is  in  any 
sense  a  Civil  Court.  He  is  certainly  not  a  "  Court  "  as  that 
expression  is  defined  in  section  3  of  the  Act,  and  we  are 
unable  to  find  any  support  in  the  provisions  of  the  Act  for 
the  proposition  that  the  Collector  in  rejecting  an  application 
made  to  him  under  section  18  of  the  Act,  "  is  a  Court  and 
acts  judicially  and  his  order  is  subject  to  revision  "  by  the 
High  Court. 

Admittedly,  in  all  proceedings  up  to,  and  including,  the 
time  of  making  his  award,  the  Collector  is  in  no  sense  a 
judicial  officer,  but  merely  the  agent  of  Government,  acting 
ministerially.  Is  then  there  anything  in  section  18  of  the 
Act  which  implies  that  in  accepting  or  rejecting  an  application 
thereunder  the  Collector  is  transformed  into  a  Civil  Court  ? 

We  can  find  nothing  to  justify  this  inference.  He  is 
certainly  not  a  "  Court  "  as  defined  in  the  Act  itself,  and  the 
learned  counsel  who  appeared  on  behalf  of  the  various 
petitioners  were  unable  to  enlighten  ns  as  to  the  kind  of  Civil 
Court  into  which  the  Collector  had  developed  when  dealing 
with  applications  under  section  18.  Civil  Courts  as  they 
exist  in  the  Punjab  are  specified  and  defined  in  the 
Punjab  Courts  Act  and,  so  far  as  we  can  see,  the  Collector 
cannot  be  regarded  as  any  one  of  those  Courts.  Mr.  Pazal-i- 
Husain  seeing  this  difficulty  put  forward  the  extraordinary 
proposition  that  the  Collector  was,  as  it  were,  the  clerk  of  the 
Court  io  which  the  reference  should  be  made!  It  is  hardly 
necessary  for  us  to  deal  sexnously  with  a  suggestion  of  this 
kind. 

We  were   much   pressed   with   the   argument   that  unless 
th's   Court   had  power   to  revise   orders    passed  by   Collectors 

(1)  (1901)  Lower  Burma  R.  132  {Robert  Leslie  v.  Collector  of  Mergni). 
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under  section  18  of  the  Act,  grave  injustice  might  result  in 
cases  where  the  Collector  refuses  on  arbitrary  or  insufficient 
grounds  to  make  the  reference  prayed  for.  But  even  if  we 
are  to  assuitie  that  such  orders  cannot  ba  revise!  by  the  Collec- 
tor's superior  executive  or  revenue  officer,  we  cannot  on  the 
ground  of  inconvenience  or  even  of  the  possibility  of  injustice, 
arregate  to  ourselves  a  jurisdiction  which  we  do  not  possess 
by  law,  and  as  at  present  advised,  we  are  satisfied  that  we 
have  no  power  to  interfere  with  orders  passed  hy  a  Collector, 
even  if,  in  passing  those  orders,  he  acted  not  merely  as  a 
Revenue  Officer,  but  as  a  Revenue  Court. 

We  hold,  therefore,  that  we  have  no  jurisdiction  to  entertain 
these  petitions  for  revision  and  we  accordingly  reject  them.  As 
the  petitioners  had  the  authority  of  the  Calcutta  rulings  to 
support  their  contentions,  and  as  the  question  is  res  Integra  so 
far  as  this  Court  is  concerned,  we  leave  the  patties  to  bear  their 
own  costs  in  all  these  cases. 

Revision  rejected. 


No.  66. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and 

Hon.  Mr.  Justice  LeRossignol. 

AHMAD  DIN  ANIS-UL-RAHMAN— (Plaintiff)— 

APPELLANT, 
Versus 
ATLAS  TRADING  COMPANY  OF  DELHI— (Defendant)— 

RKSPONDENT. 
Civil  Appeal  No.  1367  of  1913. 

Civil  Procedure  Code,  1908,  section  i04,  sub-section  (1)  (/)  and  sub-section 
(2)— second  appeal  from  order  filing  an  award — revision. 

The  plaintiff-appellant  applied  under  para.  20,  schedule  II  of  the  Code 
of  Civil  Procedure  for  filing  an  award,  made  without  the  intervention  of  the 
Court.  That  Court  held  that  part  of  the  award,  being  on  a  matter  which 
could  not  be  the  subject-matter  of  arbitration,  was  void,  but  as  the  valid 
portion  of  the  award  was  separable  from  the  invalid  one,  the  Court  ordered 
the  award  to  be  filed  so  far  as  it  was  free  from  the  objection  of  invalidity. 
Upon  appeal  the  Divisional  Judge  held  that  a  private  award  must  be  either 
afifirmed  in  its  entirety  or  rejected  in  toto  and  consequently  rejected  the 
application  for  filing  the  award. 

Held,  that  no  second  appeal  was  competent  from  the  order  of  the  Appellate 
Court  passed  in  appeal  under  section  101  (/),  Civil  Procedure  Code,  vide 
sub-section  (2)  of  section  101, 

Held  also,  that  the  decision  of  the  lower  appellate  Court  to  the  effect  that 
a  private  award  must  be  either  affirmed  in  its  entirety  or  rejected  in  toto 
was  not  open  to  revision,  (a)  as  it  was  a  decision  on  a  point  of  law  which, 
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even  if  wrong,  did  not  constitute  a  material  irregularity,  and  <,6)  as  the 
appellant  had  another  remedj'  by  v;a.\  of  regular  suit  to  enforce  the 
award. 

Second    appeal    from   the    decree   of  M.    H.    Harrison,    Eaqidre, 
Divisional  Judge,   Delhi,  dated  the  16th  June  1913, 

Nanak  Chand,  for  Appellant. 

Moti  Sagar,  for  Respondent. 

The   judgment  of  the  Court  was  delivered  by — 
Slst  March  1913.  Shadi  Lal,  J.  —The  plaintiff-appellants  applied  to  the  Court 

of  first  instance  under  paragraph  20  of  the  second  Schedule  to  the 
Civil  Pi-ocedure  Code  for  filing  an  award  made  without  the 
intervention  of  the  Court.  Tlie  Court  decided  that  part  of 
the  award  being  on  a  matter,  which  could  not  be  the  subject- 
matter  of  arbitration,  was  void  ;  but  as  the  valid  portion  of 
the  award  was  separable  from  the  invalid  one,  the  Court 
ordered  the  award  to  be  filed  so  far  as  it  was  free  from  the 
objection  of  invalidity.  Upon  appeal  by  the  defendant,  the 
learned  Divisional  Judge  held  that  a  private  award  must  be 
either  aflBrmed  in  its  entirety  or  I'ejected  in  toto  and  that  the 
order  of  the  lower  Court  accepting  part  of  the  award  was  bad 
in  law.  He  accordingly  accepted  the  appeal  and  rejected  the 
application  for  filing  the  award. 

The  plaintiffs  have  preferred  a  second  appeal  from  the 
decision  of  the  Divisional  Judge  and  we  have  no  hesitation  in 
holding  that  no  second  appeal  lies  in  the  case.  It  is  clear  that 
the  decision  of  the  Court  of  first  instance  was  an  "  order  " 
and  not  a  "  decree "  find  that  an  appeal  against  it  was 
preferred  under  section  104  (/),  Civil  Procedure  Code.  Now, 
section  104,  sub-section  (2)  provides  in  the  clearest  possible 
terms  that  no  appeal  lies  from  an  order  passed  in  appeal  under 
that  section.  We  must  therefore  hold  that  the  second  appeal 
is  incompetent. 

Mr.  Nanak   Chand  has,   however,    asked  us   to    treat   the 
memorandum  of  appeal   as  an   application  for  revision  ;   but  we 
are  of  opinion   that  there  is  no  good  ground  for  interference    on 
revision.     It  is  manifest  that  the   order  of  the  Divisional  Judge 
r  is  entireljMn   accordance    with  the   principle   of  the   judgments 

passed  under  the  Civil  Procedure  Code  of  1882,  and  the 
question,  whether  the  law  has  been  modified  by  the  new  Code, 
is  not  free  from  diflBculty. 

It  is   true  that   pai'agraph    14    (a)    of   the   Code  of   1908 
authorizes  the   Court  to  accept   tbe  valid  portion  of  an  award 
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if  it  is  separable  from  the  bad  portion  thereof  ;  .  but  it  is  a 
debatable  point  whether  that  provision  is  applicable  to  an 
award  made  outside  the  Court.  The  judgment  in  30  P.  R. 
1914  (1)  has  applied  the  rule  laid  down  under  the  Code  of  1882 
to  a  case  which  was  decided  under  the  new  Code  and  has 
impliedly  held  tl.at  the  ("ode  of  19')8  did  not  change  *the 
existing  law  in  "regard  to  the  private  awards.  In  these  circum- 
stances, it  cannot  be  said  that  the  decision  of  the  lower 
Appellate  I  ourt  is  so  palpably  erroneous  as  to  call  for  inter- 
ference on  revision. 

Taking  the  matter  ia  the  most  favourable  light  for  the 
appellants,  the  only  thing  that  can  be  urged  is  that  the  lower 
Appellate  Court  has  made  a  mistake  of  law.  But  it  has 
been  repeiitedly  held  that  an  error  of  law  is  not  a  material 
irregularity    and  does  not  constitute  a  ground  for  revision. 

Further,  the  fact  that  another  leraedyby  way  of  regular 
suit  to  enforce  the  award  is  available  to  the  appellants,  is  also 
a  ground  for  our  declining  to  exercise  the  discretionary 
jurisdiction  in  revision. 

For  these  reasons  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  67. 

Before  Hon.  Mr.  Justice  Raltigan  and  Hon.  Mr. 
Justice  Chevis. 
TDFEL  MUHAMMAD  AND  OTHERS— (Plaintiffs)  — 

APPELLANTS, 
Versus 
SHAHAB  DIN  AND  OTHERS— (Defendants) - 
RESPONDENTS. 
Civil  Appeal  No.  1289  of  1913. 
Custovi — succession— self-acquired    property — sisters   or    collaterals  in 
fourth  degree — Kakezai  Sheikhs  of  Iloshiarpur  toicn. 

Held,  that  the  plaintiffs,  collaterals  in  the  fourth  degree,  had  failed  to 
prove  that  by  a  special  custom  among  Kakezai  Sheikhs  of  the  town  of 
Hoshiarpur  they  were  entitled  to  succeed  to  the  seLf-acquired  property  of 
the  last  male  owner  in  preference  to  sisters  who  were  in  possession. 

Held  also,  that  plaintiffs  could  not  in  second  appeal  ask  the  Court  to 
decide  the  case  upon  the  basis  of  Muharamadan  Law  after  relying  upon 
custom  alone  in  the  lower  Courts. 

Second  appeal  from  the  decree  of  W\  A.  LeRossignnl,  Esquire, 
Divisional  Judge,  Hoshiarpur  Division,  dated  the  28th  March 
1913. 

Fazal-i-Husain,  for  Appellants. 
Tek  Chand,  for  Respondents. 


(1)  30  P,  R.  1914  {Dhanpat  Rqi  v.  Mussammat  Kahm  Devi) , 
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The  judgment  of  the  Court  was  delivered  by — 

Slst  March  1915.  Rattigan,  J.  — Oue  Shams-ud-Din,  an  ekka  driver  of  Hoshi- 

arpur  town  and  by  caste  a  Kakezai  Sheikh,  died  in  1891  leaving 
a  widow,  Mussammat  Hitti,  who,  upon  her  husband's  death,  took 
possession  of  the  property  left  by  him  and  retained  the  same 
until  her  own  death  in  October  1911.  Plaintiffs,  who  are  agnates 
in  the  fourth  degree  of  Shams-ud-Din,  brought  the  present  suit 
in  February  1892  and  in  it  they  claim  to  recover  the  said  pro- 
perty from  the  defendants,  Mussammat  Umri  (who  is  the 
daughter  of  a  sister  of  the  deceased)  and  Nizam  Din,  who  is  the 
son  of  another  sister  of  deceased. 

Defendants  pleaded  that  of  the  property  in  dispute  the 
movables  belonged  to  Mussammat  Hitti  hetself  and  the  bouse 
was  the  acquired  property  of  Shams-ud-Din  ;  that  Mnss'tmmat 
Hitti  succeeded  to  the  house  as  absolute  owner  after  her  hus- 
band's death  ;  that  Mussammat  Hitti  had  prior  to  lier  death 
made  an  oral  gift  of  the  property  in  suit  to  Mussammat  Umri  ; 
and  that  in  any  case  j-daintiffs  had  no  right  to  succeed 
to  the  house  in  the  presence  of  Mussammat  Umri  and  Nizam 
Din. 

It  is  quite  clear  from  the  plaint  and  the  statement  made  in 
Court  by  plaintiffs  that  the.  latter  based  their  claim  to  succeed 
upon  a  special  custom  whereby  they  were  entitled,  after  the 
death  of  Mussammat  Hitti,  to  succeed  to  the  whole  of  the  pro- 
perty to  the  entire  exclusion  of  Mussammat  Umri  and  Nizam 
Din,  the  direct  descendants  of  two  of  Shams-ud- Din's  sisters 
and  in  their  plaint  and  pleadings  no  reference  was  made  to  the 
Muhammadan  Law  of  succession. 

The  first  Court  found  that  the  movable  property  had  not 
been  proved  to  have  been  the  property  of  Shams  nd  Din  ;  that 
the  house  was  the  acquired  property  of  the  latter  ;  and  that 
plaintiffs  had  failed  to  prove  that  by  custom  they  were  entitled 
to  succeed  to  such  property  in  preference  to  sisters  and  sister's 
descendants,  or  that  Mussammat  Hitti  had  no  power  to  make 
a  gift  of  it  to  the  defendant,  Mussammat  Umri.  It  accordingly 
dismissed  the  suit.  The  Divisional  Judge  on  appeal  agreed 
with  the  first  Court's  findings  as  regards  the  movables,  and 
as  to  the  validity  of  the  gift  of  the  house  to  Mussammat  Umri, 
He  further  held  that  plaintiffs  had  failed  to  prove  that  they 
were  the  heirs  or  reversioners  or  residuaries  of  Mussammat  Hitti- 

Plaintiffs  succeeded  in  obtaining  from  the  Divisional  Judge's 
successor  in  office  a  certificate  to  the  effect  that  there  was  a 
question  of  custom  involved  in   the   case,   viz.^   whether  Kakezai 
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Sheikhs  of  Hoshiarpur  are  governed  by  Customary  Law  ia  the 
matter  of  in'^eritance,  and  that  the  case  was  of  sufficient  im- 
portance to  justify  a  farther  appeal.  Upon  the  strength  of  this 
certificate,  an  appeal  preferred  by  them  to  this  Court  was 
admitted  to  a  heai-iug  before  a  Division  Bench,  and  has  been 
argued  before  us  at  some  length  on  their  behalf  by  Mr.  Fazal-i- 
Husain. 

It  is  obvious  that  upon  the  record  as  it  stands  plaintiffs' 
claim,  based  as  it  was  upon  a  special  custom  whereby  collaterals 
entirely  exclude  sisters  in  succession  to  acquired  property, 
must  fail,  as  the  three  alleged  instances  given  in  proof  of  this 
custom  are  absolutely  valueless  Each  instance  is  easily  ex- 
plainable—and indeed  has  been  explained — on  grounds  which 
are  wholly  consistent  with  the  defendants'  contention  that  a 
collateral  cannot  oust  a  sister  or  her  descendants  from  property 
which  was  acquired  by  her  brother  and  has  after  his  death 
come  into  her  possession.  Defendants  are  in  possession,  and 
it  is  for  plaintiffs  to  prove  that  they  have  the  right  to  recover 
the  property  from  the  former. 

This  they  have  failed  to  establish,  and    Mr,  Fazal-i-Husain, 

realising  the   weakness    of   his   clients'    case    upon   this   point, 

wished  to  argue  that  in  any  event  plaintiffs,  were  entitled  under 

the  Muhammadan  Law,  to    claim    part   of    the    property.     The 

obvious  answer  to  this  is  that  plaintiffs    never  relied  upon  their 

personal    law    in  the  Courts  below.     They   deliberately  ignored 

its  pi'ovisions  and  strenuously  urged   that   they    were   heirs    by 

special  custom  to  the  entire  property,   though   if    Muhammadan 

Law  applied,  they  could  at  best  have  claimed  only  y\th,  sisters 

being     entitled     to    frds    and    Mussammat    Hitti    to  ^th,     and 

Mussam-nat  Hitti's  shaie  having  been  gifted  to  Ahissammat  Umii. 

The  first    Coui^t,    no    doubt,    framed    an    issue    as   to  plaintiffs' 

possible  rights  under  Muhammadan  Law,  but  it  gave  no  finding 

on  that  issue     (probably   because    plaintiffs    never   urged   their 

rights  under  that  law),  and  dismissed  the  suit   on   the   ground 

that  plaintiffs  had  failed  to  prove  the  custom    set    up   by   them. 

In  the  circumstances,   if   plaintiffs    had    really    relied    on    their 

personal  law  in  the    alternative,    v/e   would    have    expected   to 

find  in  their  memorandum  of  appeal  to  the     Divisional    Judge's 

Court  a  ground  to  the   effect    that   in  any  event,  plaintiffs  were 

entitled  to  part  of  the  property  under   that    law.     But    there  is 

in  that  memorandum  of  appeal  no  hint  of  any    such    alternative 

claim,   and    it  is    too  late  now  in  second  appeal,  when  plaintiffs 

realise  the  hopelessness  of  their  claim  as  preferred,   for  them  to 

a.sk  us  to  decide  the  case  upon  the  basis  of    Muhammadan    Law. 
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They  have  vainly  endeavoured  to  wrest  the  whole  property 
from  defendants  and  by  so  doing  have  sacrificed — and 
deliberately — the  very  small  share  that  might  have  fallen  to 
them  if  they  had  taken  their  stand  on  Muhammadan  Law. 

The  suit  has  been  rightly  dismissed,  as  plaintiffs  have  failed 
to  establish  the  custom  upon  which  they  relied,  and  we  accord- 
ingly dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  68 
Before  Hon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 
Justice  Shah  Din, 
KURA  AND  BELI— (Defendants)— APPELLANTS, 

Versus 

MADHO  AND  ANOTHER— (Plaintiffs)— AND  DUNI 

AND  OTHERS— (Defesdants)—RESPONDENTS. 

Civil  Appeal  No.  502  of  1911. 

Civil  Procedure  Code,  Act  XIV  of  1882,  section  13,  explanation  II— first 
suit  in  capacity  of  vendees,  second  suit  in  capacity  of  reversioners— %caiver. 

On  1st  June  1903  D.  R.  sold  the  property  in  suit  to  defendants  and  on 
1st  July  1903  he  sold  the  same  property  to  plaintiffs.  On  Gth  June  1904 
plaintiffs  sued  for  the  land  as  vendees  and  were  met  by  the  sale-deed  of  1st 
June  iy03 ;  the  claim  was  finally  dismissed  by  the  Chief  Court  on  15th  March 
1907.  On  22nd  October  1907  plaintiffs  as  reversioners  sued  for  a  declaration 
that  the  sale  of  1st  June  1903  was  invalid  as  against  them,  as  being  a  sale 
of  ancestral  land  without  their  consent,  and  not  for  consideration  and 
necessity. 

Held,  that  the  second  suit  was  not  barred  under  explanation  II  of  section 
13,  Civil  Procedure  Code,  1882. 

Held  also,  that  the  fact  that  plaintiff's  had  themselves  accepted  a  sale  from 
the  vendor  did  not  amount  to  waiver  or  acquiescence  on  their  part. 
15  /'.  R.  1903  (1),  distinguished. 

Further  appeal  from  the  decree  of  W.  A.  Leliossignul, 
Esquire,  Divisional  Judge,  Uoshiarpur  Division,  dated  the  19th 
Jatmary  1911. 

Balwant  Rai,  for  Appellants. 

Sundar  Das,  for  Respoudei^ts 

The  Judgment  of  the  Court  was  delivered  by — 

1st  April  \9] 5, '^  Johnstone,  J. — This  farther  appeal  under  the  old  law  was 
"  admitted  on  grounds  3  and  4."  Appellants-defendants, 
however,  claimed  that,  according  to  law  and  practice,  the  appeal 
liaving  been  admitted,  they  are  entitled  to  argue  each  and  every 

(1)  15  P.  K.  1903  {Labh  Singh  v.  Gopi). 


September  &  Octobek  1915.  J  CIVIL  JUDGMENTS  -No.  68.  ^9;^ 

ground  stated  in  the  memorandum  of  appeal.  Evidently  the 
learned  admitting  Judge  thought  that  ground  2  was  untenable, 
and  on  examination  we  find  tliat  tliis  is  so-  We  also  think  no 
case  has  been  made  out  on  gx-ounds  3  and  4  Grounds  1  and  5 
are  general. 

The  first  clause  of  ground  2  proceeds  ou  tlie  law  of  res- 
judicata.  The  important  facts  are,  that  on  1st  June  1903  the 
alienor  Daya  Ram  sold  the  property  in  suit  to  defendants,  and 
on  1st  July  1903  he  sold  the  same  property  to  plaintiffs.  On 
6th  June  1904  plaintiifs  sued  for  the  land  and  were  met  by  the 
sale-deed  of  1st  June  1903  ;  the  claim  was  dismissed  finally  by 
the  Chief  Court  on  15th  March  1907.  On  22nd  October  1907 
the  present  suit  was  brought  for  a  declaration  that  the  sale  of 
1st  June  1903  was  invalid  as  against  plaintiffs-revei'sioners,  as 
being  a  sale  of  ancestral  land  without  consent  of  reversioners, 
and  not  for  consideration  and  "  necessity."  The  first  Court 
applied  explanation  2  to  section  13  of  the  old  Civil  Procedure 
Code,  and  held  that  in  their  earlier  suit  plaintiffs  should  have 
asked  for  a  declaration  that  the  sale  of  1st  June  1903  was 
ineffective  against  them;  but  the  lower  Appellate  Court 
ruled  that  the  two  suits  are  based  on  entirely  different  causes 
of  action.  It  is  not  clear  that  this  amounts  to  a  sufficient 
refutation  of  the  fii^st  Court's  views  ;  but  nevertheless  it  seems  to 
us  that  the  matter  is  not  res-judicata'  It  is  admitted  befoi*e  us 
that,  before  the  questions  now  in  issue  could  have  been  agitated  in 
the  earlier  suit,  amendment  of  the  plaint  would  have  been  neces- 
sary. Plaintiffs  tt.ere  sued  only  their  vendee,  and  the  present 
defendants  were  added  upon  his  pleas.  It  seems  to  us  clear 
that  the  question,  whether  the  earlier  deed  should  be  held 
invalid  as  against  plaintiffs  in  the  capacity  of  reversioners  was 
outside  the  scope  of  the  suit  as  laid,  and  the  importation  of 
it  into  the  case  would  have  made  the  suit  one  of  a  different 
nature  and  probably  also  multifarious.  The  explanation,  there- 
fore, does  not  apply,  and  we  overrule  ground  2  (a). 

Ground  2  (6)  is  concerned  with  waiver  or  acquiescence. 
Again,  the  first  Court  found  for  defendants,  the  reason  given 
being  that  plaintiffs,  by  themselves,  pnr.;hasing  on  1st  July 
1903,  admitted  alienor's  unrestricted  powers  ;  and  15  P.  U. 
1903  (  1)  is  quoted  in  support.  There  the  waiver  was  presumed 
from  the  fact  that  plaintiff's  grandfather  luid  already  sued 
for  pre-emption  on  the  occurrence  of  the  obnoxious  alienation. 
Here  plaintiffs- reversioners  by  purchasing  merely  accelerated 
the    coming   of   the   property  to   themselves,  being    willing    by 

(1)  15  P.  R.  190.3  {lahh  Singh  v.  Gopi). 
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paying  a  sum  down  to  avoid  the  necessity  of  waiting  till 
succession  should  open  out.  We  are  unable  to  see  how  a 
reversioner  bj  purchasing  renounces  his  position  and  rights  as 
revei'sioner.     Ground  2  (h)  is  overruled. 

Ground  8  does  not  impress  us.  No  doubt  defendants  did 
plead  that  plaintiffs  were  not  reversioners  and  that  the  land 
was  not  ancestral.  The  6rst  Court  dismissed  the  suit  upon 
the  doctrines  of  res-judicata  and  waiver  and  did  not  go  into 
other  points.  The  lower  Appellate  Ooui't  set  aside  the  find- 
ings on  those  two  points,  and  remanded  for  re-trial  an  order 
that  was  altered  by  this  Court  into  one  under  order  XLI,  rule 
25,  for  enquiry  and  report-  The  "  report  "  dealt  only  with  the 
questions  of  consideration  and  "  necessity."  Plaintiffs  put  in 
certain  objections  to  it,  but  defendants  never  objected  that  the 
questions  of  reversionership  of  plaintiffs  or  of  ancestral  nature  of 
the  property  should  have  been  gone  into  ;  and  in  the  lower 
'  Appellate    Court,  at   the  final  hearing,    apparently   not  a    word 

was  said  about  those  questions.  These  facts,  coupled  with  the 
implicit  admission  in  defendants'  res-judicata  and  waiver  pleas 
that  plaintiffs  had  a  locus  standi,  make  it  clear  to  us  that 
issues  1  and  2  were  tacitly  dropped  ;  and  we  cannot  agree  with 
the  learned  advocate  for  the  appellants  that  the  case  must  go 
against  plaintiffs  because  they  cited  no  evidence  to  prove 
relationship  or  the  descent  of  the  property  from  the  common 
ancestor. 

Gi'ound  -i  is  untenable.  The  lower  Appellate  Court  has 
shown  unmistakably  that  consideration  and  "necessity"  have 
not  been  made  out.  The  marriage  of  Daya  Ram,  the  alleged 
"  necessary  "  event,  has  not  even  yet  come  off,  Rs.  286  of  the 
Rs.  500  purchase-money  has  not  been  paid  even  yet,  and 
Rs,  104   "  received  at  home"   is  almost  certainly  a  fiction. 

For  the  reasons  we  dismiss  this  appeal  with  costs. 

Appeal  dismissed. 

No.  69. 

Before  Hon.  Mr.  Justice  Shadi  Lai  and 
Hon.  Mr.  Justice  LeRossiynol. 
BHAMBA   RAM  AND  ANOTHER— (DkfexdaNts)  — 

APPELLANTS, 

Veisus 

ALLAH  BAKHSH-(PLAixrriFF)— AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  1979  of  1912 

Punjab  Courts  Act,  111  of  1914,  section  41 — second  appeal — law  point^ 

Uhether  a  building  is  a  shop  within  the  meaning  of  section   13   of  Punjab 
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Pre-emption  Act,  II  of  1%5— ratio  decidendi — where  property  is  used  for  more 
than  one  purpose. 

Held,  that  the  question,  whether  on  the  facts  found  by  the  lower  Appellate 
Court  a  certain  building  is  a  shop  within  the  meaning  of  section  13  of  the 
Punjab  Pre-emption  Act,  is  one  of  law  and  constitutes  a  good  gi'ound  for 
second  appeal. 

96  P.  R.  1910  (I),  referred  to. 

Held  also,  that  the  ratio  decidendi  in  cases  in  which  the  property  is  used 
for  more  than  one  purpose,  is  to  find  out  the  primary  or  main  purpose  for 
which  it  has  been  used. 

Second  appeal  from  the  decree  of  A.  H.  Parker,  Esquire,    Din- 
sional  Judge,  Multan,  dated  the  }Oth  October  1912. 
Slieo  Narain,  for  Appellant.s. 
Tek  Chaiid  and  Badr-ud-Din,  for  Re.Sfjondeiits. 

The  Judgment  of  the  Court  was  delivered  by — 

SilADi  L.AL,  J. — The  point  which  I'equires  decision  in  this  igf  April  \9U\ 
{\ppeal  is,  whether  the  property  in  dispute  i.s  a  shop  and  con- 
sequently exempt  from  pre-emption.  We  have  to  determine  it 
upon  the  facts  found  by  the  lower  Appellate  Court,  and  it 
seems  to  us  clear  that  the  question,  whether  upon  those  facts  the 
building  should  or  should  not  be  held  to  be  a  shop  within  the 
meaning  of  section  13  of  the  Punjab  Pre-emption  Act,  is  one 
of  law  and  constitutes  a  good  ground  for  second  appeal -^•^■Je 
inter  alia  96  P.  R.  1910  (1).  We  have  therefore  no  hesitation 
in  overruling  the  preliminary  objection  that  no  second  appeal 
lies  from  the  decree  of  the  Divisional  Judge- 

Upon  the  merits,  the  advocate  for  the  appellants  has  not 
been  able  to  satisfy  us  that  the  concurrent  finding  of  the  lower 
Courts  as  to  the  nature  of  the  property  is  erroneous  and  we 
have  not  therefore  called  upon  the  respondents'  pleader  to  reply. 
It  is  clear  that  the  building  consists  of  three  rooms  and  a 
roofed  verandah  which  is  a  kind  of  thai-a  or  platform  and  it 
appears  that  in  that  platform  there  is  an  open  sunk  oven  for 
cooking  rotis.  The  lower  Appellate  Court  has  found  that  the 
vendors,  Mussamraat  Muradan  and  her  son  Allah  Wasaya,  lived 
in  the  rooms,  and  that  she  used  the  oven  for  cooking  rotis  for 
any  one  who  brought  his  own  flour  for  the  purpose  and  paid  her 
either  in  cash  or  in  kind  for  her  services  in  baking  the  7-otis. 
It  has  further  found  that  the  woman  did  not  actually  sell  rotis 
there. 

In    these  facts  we  are  unable  to  regard   the  property   as   a 
shop.     The  word  shop  is  not  defined  in  the  Act,    and    it   is    not 

(1)  9o  P.  R.  1910  \Fcroz-wl-Din  v.  Rahim  Bakhsh). 
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easy  to  lay  down  a  complete  and  exhaustive  definition  o£  the 
term.  But  in  its  ordinary  meaning  it  denotes  a  building  or  an 
apartment  which  is  primarily  used  for  buying  and  selling  goods. 
Judged  by  this  test  even  the  roofed  verandah,  apart  from  the 
rooms  which  are  undoubtedly  used  for  residential  purposes,  can 
hardly  be  called  a  shop.  And,  if  we  take  the  entire  building  as 
one  tenement,  we  have  no  doubt  that  it  cannot  be  regarded 
as  a  shop.  The  ratio  decidendi  in  cases,  in  which  the  property  is 
used  for  more  than  one  purpose,  is  to  find  out  the  primary  or 
main  purpose  for  which  it  has  been  used  ;  and  we  are  of  opinion 
that  the  primary  use  in  this  case  was  certainly  residential.  We 
find  that  prior  to  1906  the  property  had  in  all  the  deeds  been 
described  as  a  house  and  it  is  only  in  the  deeds  executed  in  that 
year  and  subsequently  that  the  vendees  and  their  predecessors- 
in-interest  got  it  described  as  a  slop.  It  is  quite  possible  that 
the  object  of  that  description  was  to  defeat  the  right  of  pre- 
emption. As  regards  the  other  properties  in  the  locality  no 
definite  information,  can  be  gathered  from  the  evidence  on  the 
record.  It,  however,  appears  that  some  of  them  are  houses 
while  others  are  shops,  pure  and  simple. 

In  view  of  all  the  circumstances  of  the  case,  and  more 
especially  the  primary  use  to  which  the  building  has  been  put, 
we  agree  with  the  lower  Courts  that  it  1  as  not  been  proved  to 
be  a  shop,  and  that  the  plaintiff  has  established  his  right  to  pre- 
empt it.  We  accordingly  maintain  the  decree  of  the  lower 
Appellate  Court  and  dismiss  the  appeal  with  costs. 

Ajijpeal  dismissed. 

No.  70. 

Before  Hon.  Mr.  Justice  Johnstone  and  Bon.  Mr. 
Justice  Shah  Din. 
MUSSAMMAT  FAZLAN-  (Defendant)— APPELLANT, 

Versus 

IMAM-UD-DIN— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  262  of  191 1. 

Contract— deed  of   relinquishment  by  loidow  to  next  reversioner — lohether 
enforceable  against  the  land  xohen  consideration  has  not  been  paid. 

Held,  that  a  deed  by  which  a  widow  relinquishes  her  life-estate  in 
land  to  the  next  male  reversioner  in  consideration  of  a  certain  sum  of  money, 
is  not  equivalent  to  a  sale  and  cannot  therefore  be  enforced  against  the  land 
when  no  part  of  the  consideration  has  been  paid. 

Second  appeal  from  the  decree  of  W.  A.  LeRossignol,  Esquire, 
Divisiorlal  Judge,  Hoshiarpur  Division,  dated  the  1st  December  1 910. 

Muhammad  Shafi  and  Sheo  Narain,  for  Appellant. 

]Fazl-i-Hussain,  for  Respondent. 
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The  Judgment  of  the  Court  was  delivered  by — 

Shah  Din,  J. — This   appeal  has  arisen  out  of  a  suit  brought  2nd pAril  19.5. 

under  the  following    circumstances.     The   defendant-appellant, 

Mussammat  Fazlan,    who    is    the    widow    of  one    Nathe   Khan, 

deceased,  brother  of  the  plaintiff-respondent,  Imam-ud-Din,  was 

in  possession  in  1906  of  one-half  of   the  estate   of  her  deceased 

husband,  the  other  half  being   in    possession  of   another  widow, 

named  Mussammat   Jainan,    who  has    since    died.     On  the  27tli 

July  1906  Musaammat  Fazlan  executed  a  deed  on  a  stamp   paper 

of   eight   annas,   in   favour    of    Imam-ud-Din,     by    which    she 

surrendered  to  him  her  life- estate   in  110    kanals,    17    marlas   of 

land,  which  was  in  her   possession    as   Nathe    Khan's  widow,  in 

consideration  of   Rs.  775.     The   consideration    money  was  made 

up  of  the  two  following  items  : — 

Rs. 

(a)  Received  at  home     ...  ...  ...     125 

(6)   To  be   received   in   cash    before  the 

Sub-Registrar       ...  ...  ...     650 

The  parties  appeared  before  the  Sub- Registrar  on  the  27th 
July  to  have  the  deed  registered,  but  the  hour  being  late  re- 
gistration could  not  be  effected  and  the  parties  were  directed 
to  appear  again  on  the  following  day.  Next  day  Mussammat 
Fazlan  appeared,  but  Imam-ud-Din  absented  himself,  and  so  the 
document  was  not  registered  and  remained  in  the  Sub-Registrar's 
office-  Later,  on  the  application  of  Imam-ud-Din,  the  document 
was  compulsorily  registered  on  the  20th  October  1906.  Mus- 
sammat  Fazlan  then  admitted  that  she  had  executed  the 
document,  but  denied  that  she  had  received  the  consideration 
mentioned  therein. 

Meanwhile,  on  the  22nd  Decjember  1905,  Imam-ud-Din  had 
executed  a  lease  of  the  land  dealt  with  in.  the  deed  of  the  27th 
July  1906  in  favour  of  Mussammat  Fazlan  ;  and  on  the  strength 
of  that  lease  Mussammat  Fazlan  obtained  a  decree  for  rent 
against  Imam-ud-Din  on  the  9th  February  1909.  Imam-ud  Din 
appealed  from  that  decree,  but  his  appeal  was  rejected  by  the 
Collector  on  the  28th  April  1909.  On  the  22nd  July  1909  the 
present  suit  was  instituted  by  Imam-ud-Din  against  Mussammat 
Fazlan  for  a  declaration  that  the  plaintiff  was  in  possession  of 
llO  kanals,  17  marlas  of  land  as  proprietor  thereof,  and  that 
Mussammat  Fazlan  had  no  rights  whatever  in  the  larid.  The 
suit  was  based  on  the  registered  deed,  dated  the  27th  July  1906, 
above  referred  to.  The  defendant,  Mussammat  Fazlan,  pleaded, 
inter  alia,  that  she  did  not  executethe  deed  in  question  with  her 
free  consent,  and  that  no  consideration  whatever  was  paid  to  her. 

The  Subordinate    Judge    held    that   the    defendant  had  ex- 
ecuted  the  deed   as   a   free   agent,   but   that   the  consideration 
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entei^ed  therein  had  not  been  received  by  her.  He  was  of 
opinion  that  the  deed  was  in  the  nature  of  a  deed  of  sile,  and 
that  non-payment  of  the  consideration  did  not  make  it  void 
or  unenforceable.  He  accordingly  decreed  the  plaintiff's  claim 
conditional  on  payment  to  the  defendant  by  the  plaintiff  of 
Rs.  775,  and  delivery  by  him  to  her  of  a  certain  deed  of  re- 
linquishment relating  to  a  house.  On  appeal  the  learned 
Divisional  Judge  took  the  same  view,  namely,  that  although 
the  consideration  expressed  in  the  deed  had  not  been  paid  to 
the  defendant,  the  deed  which  evidenced  a  transaction  of  s  ile  wa? 
valid  and  could  be  enforced  at  the  instance  of  the  plaintiff. 
He  accordingly  dismissed  the  appeal. 

Before  us  several  points    have  been   argued  by    the  learned 
counsel  on    botli    sides,  but,    in  the    view    which  we  take  of  the 
case,  it  is  unnecessary  to  discuss   them  hei^e.     The  first  question 
for  decision    is,  whether  the  deed,  dated  the   27th   July  190<i,  is 
or  is  not  a  sale-deed ;    for,    if   it    is    not    a   sale  deed,    then  the 
ground  upon  which  the  lower  Courts  have  decreed  the  plaintiff's 
claim,  namely,  that   be    can   enforce   the    deed   as   against   the 
defendant,   although   no   part   of  the     consideration   expressed 
therein  is    proved   to  have   passed   to   the  defendant,    is  unten- 
able.    We  have  read  the  deed,  which,  as  has  been  stated  ab)ve, 
is  written    on  a  stamp  paper   of  eight   annas,   and    we   have  no 
doubt  whatever  that  it  is  not   a  sale-deed,  but  a   deed  of  release 
by  which  the  defendant   surrendered  her   life-estate  in  her  half 
share  of  her  husband's  land    (for  Mussammat    Jainan,  the  other 
widow  of  Xathe   Khan,    was   then   alive)    to    the  plaintiff,  who 
was    the    nest   male    reversionary   heir    of    Nathe     Khan,     in 
consideration  of   his   paying    her   Rs.  775.     In  the    body  of  the 
deed  it  is  nowhere  stated    that  the   deed  was    a  deed  of   sale  or 
that  the  defendant  had   sold  her   life-estate  to  the  plaintiff  f)r 
Rs.  775.     If  the   transaction    had   been   one    of   sale,    the   deed 
would  have   been   written    on  a   stamp    paper   of  the    value   of 
eight  rupees  and  not  on  a  stamp  paper  of  annas  eight.     Besides, 
in  the   concluding    sentence,  the  deed   is  called    a    tlast  bnrdari 
nania,    which    means     a     deed    of     release,    and   the   executant 
states  in  the  deed   that  she   renounces   all  her  rights  as  widow 
of  Nathe    Khan   in  the   land   held   by  her      This   surrender   of 
her  life-estate  by  the  widow   to  the  next   male  reversionary  heir 
was  made  by   her  in   coxisideration   of  his   agreeing   to  pay  her 
Rs.  775;  but  this  amoiint   was  never   paid  as  agreed  upon    and 
the  widow  remained   in  possession  of  the   estate,  and  in  fact  in 
1905  obtained,    as   stated   above,    a  decree  for   rent  against  the 
present   plaintiff   in  respect   of   the   land    in   suit,     lb   is  quite 
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clear,  then,  that  since  uo  part  of  the  consideration  for  the 
surrender  if  her  estate  was  paid  to  the  widow  by  the  plaintiff, 
the  agreement  embodied  in  the  deed  of  the  27th  July  1906  was 
void  and  unenforceable,  and  the  plaintiff  acquired  no  rights 
whatever  under  that  deed  in  the  land  in  suit  by  virtue  of 
the  said  deed.  The  deed,  not  being  a  deed  of  sale,  the 
doctrine  that  non-payment  of  consideration  expressed  in  the 
deed  did  not  prevent  the  proprietary  rights  in  the  laud  passing 
to  the  plaintiff,  does  not  hold  good  in  this  case. 

For  the  foregoing  reasons,  we  accept  this  appeal  and,  setting 
aside  the  decree  of  the  Divisional  Judge,  dismiss  the  plaintiff's 
suit  with  costs  thi'oughout. 

Appeal  accepted. 

No.  71. 

Before  Bon.  Mr,  Justice  Rattigan  and  Hon,  Mr.  Justice 

Chevis, 

SHAM  SUNDAR- (Defendant)— APPELLANT, 

Versus 
ABDUL  AHAD— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  952  of  1912. 
Indian  Limitation  Act,  IX  of  1908,  article  132 — starting  point  of  limita^ 
tion  where  mortgage-deed    gives   mortgagee   an   option  to    sue  on  default  of 
payment  of  interest  or  maintain  period  of  the  mortgage. 

Plaintiff,  on  17th  April  1909,  brought  the  present  suit  for  recovery  of 
the  money  due  to  him  on  a  mortgage-deed  executed  on  the  8th  December 
1895.  The  deed  provided  that  the  mortgage  could  be  foreclosed  at  the  end  of 
three  years ;  also  that  the  mortgage  debt  was  to  carry  Rs.  31-8-0  interest  half- 
yearly,  to  be  paid  half-yearly  ;  also  that  if  two  periods  of  six  months  elapsed 
without  interest  being  paid  the  mortgagee  was  to  have  the  option  of  main- 
taining the  period  of  the  mortgage  and  suing  only  for  the  interest  due  or  of 
cutting  short  the  mortgage  and  suing  for  the  whole  debt,  principal  and 
interest.  No  interest  was  ever  paid,  so  that  the  mortgagee  could,  had  he  so 
chosen,  have  sued  for  the  whole  mortgage-debt  anywhere  after  the  8th 
December  189G. 

Ileld,  that    the  suit   was  barred  by  limitation   under  article   132   of  the 
Liniilation  Act. 

18n  P.  R.  1883  (F.  B.)  (1),  followed. 

/.  L.  R.  22  Mad.  20  (2j,   10  P.  R.  1883  (3)  and  /.  L.  R.  29  AlL'  431  (4), 
distingiushed. 

/.  L.  R.  30  All.  123  (5),  disapproved. 


(1)  1S8  P.  R.  1883  (F.  B.)  (Khair<td-Din  v.  Atii  Ma'). 

(2j  (1898;  /.  L.  R.  22  Mad.  20   {Xetta  Karuppa  Goundan  v.  Kumarasami 

Gimndan). 
(3)  10  P.  R.  1883  {Prem  Singh  v.  Mida  Mal\ 

(4j  (1907)  /.  L.  n.  29  All.  431  (Maharaja  of  Benares  v.  Nand  Ram). 
(5)  (1908)  /.  L.  R.  30  All.  123  {Ajudkia  v.  Kiinjal). 
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Secmd  appeal  from  the  decree  of  G.  L.  Dundas,  Esquire, 
I.  0.  S.,  Divisional  Judge,  Delhi  Division,  dated  the  llth  March 
1912. 

Beechey,  foi^  Appellant. 
Sheo  Narain,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  by— 

2nd  April  1915.  Chevis,  J. — The  facts  of  this  case,  so  far  as  they  are   neces- 

sary for  the  purpose  of  deciding  the  appeal  before  us,  are  as 
follows  : — Muhammad  Ibx^ahira  held  a  piece  of  Nazul  land 
on  lease  from  the  Municipal  Committee  of  Delhi.  On  this  he 
erected  a  building  which  he  mortgaged  to  the  plaintiff.  As 
Muhammad  Ibrahim  fell  into  arrears  with  his  rent  the  Munici- 
pal Committee  turned  him  out,  and  gave  the  land  on  lease  to 
Abdul  Ahad,  who  pulled  down  the  old  building  which  was  in 
'  a  dilapidated    condition  and   partly  on  the   site  in  question  and 

partly  on  an  adjoining  site  erected  a  large  substantial  building. 
The  plaintiff  now  seeks  to  recover  his  mortgage  money  with 
interest  from  Muhammad  Ibrahim  and  Abdul  Ahad.  Plnintiff's 
claim  comes  to  Rs.  2,234-8-0.  The  first  Court  gave  plaintiff 
a  decree  for  Hs.  J 03  only — this  being  the  estimated  value  of 
the  materials  in  the  old  buildiat; — against  Abdul  Ahad,  and 
for  the  rest  of  the  claim  against  Muhammad  Ibrahim.  Plaintiff 
having  appealed  in  vain  against  Abdul  Ahad  to  the  Divisional 
Judge,  has  lodged  a  further  appeal  against  him  iu  this  Court- 

The  only  question  whi  h  it  Avill  bo  necessary  for  us  to 
discuss  is  the  question  of  limitation.  In  both  the  lower  Courts 
it  was  unsuccessfully  urged  on  behalf  of  Abdul  Ahad  that  the 
claim  was  time-barred.  The  plea  is  again  urged  in  this  Coui  t, 
and  we  Ihink  it  must  be  jillowed 

The  mortgage  on  which  plaintiff  sues  w.is  executed  on  8th 
December  1895.  The  deed  provided  that  the  mortgage  could 
be  foreclosed  at  the  end  of  three  years,  also  that  the  mortgage 
deb^  was  to  carry  Rs.  31-8  0  interest  half-yearly,  to  be  paid 
half-yearly,  also  that  if  two  periois  of  six  months  elapsed 
without  interest  being  paid  the  mortgagee  was  to  have  the 
option  of  maintaining  the  period  of  the  mortgage  and  suing 
only  for  the  interest  due  or  of  cuttius:  short  the  mortcao-e 
(miyad-i-rahn  fisk  karkar)  and  suing  for  the  whole  debt,  princi- 
pal and  interest.  No  interest  was  ever  paid,  so  tliat  the 
mortgagee  could,  had  he  so  chosen,  have  sued  for  the  whole 
mortgage    debt    anywhere    after     the    8th   December   1896.     If 
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limitation  be  counted  from  the  8tli  December  1896,  this  suit, 
instituted  on  1 7th  April  1 909,  is  time-barred.  If,  however, 
limitation  be  counted  from  the  end  of  the  three  years  mentioned 
in  the  deed,  the  suit  is  within  time.  Article  132  of  the  first 
schedule  of  the  Limitation  Act  admittedly  applies,  and  the 
period  of  limitation  is  twelve  years  counted  from  the  time  when 
the  money  sued  for  becomes  due. 

The  learned  advocate  for  the  respondent  quotes  the  Full 
Bench  ruling  188  P.  B.  i883  (I).  That  was  a  case  in  which  the 
plaintiff  claimed  under  a  bond  payable  by  instalments  with  a 
cliuse  that  if  default  were  made  in  payment  of  one  or  more 
instalments  the  whole  should  be  due  at  once.  To  such  a  case 
Article  75  applies,  and  the  period  of  limitation  runs  from  the 
date  of  the  default  unless  the  payee  waves  the  benefit  of  the 
provision  'or  prompt  payment  in  case  of  default.  Article  132 
simply  lays  down  that  limitation  runs  from  the  date  "  when 
the  money  sued  for  becomes  due."  Had  the  plaintiff  sued  on 
the  9th  December  1895  how  could  the  mortgagor  have  pleaded 
that  the  money  had  not  become  due  ? 

The   learned  counsel  for  the    appellant  urges  that  the  plain- 
tiff had  the   option.     This  no  doubt  is  true.     He  was    not  bound 
to   sue,    but  forbearance   to    sue  would  not    stop  limitation  from 
beginning  to  rua.     It    is    useless  in  the    face    of    the  Full  Bench 
ruling  above    re  fenced  to.    to  speak    of   waiver,    for   that    ruling 
distinctly   lays     down   that    mere   forbearance   to  sue  cannot  be 
regarded   as     sufficient   proof   of   waiver.     Except  the  fact  that 
plaintiff  did  not  sue,  there  is   nothing  whatever   in  the   present 
case  which  can  be   regaided   as   evidence   of  waiver.     It   is  not 
a  case  where  the  plaintiff  had  to  make  any  demand  before  suing, 
for  the  mortgage  deed  says  nothing  whatever  as  to  any   demand 
being  requisite    before   a   suit   is   brought.     This  distinguishes 
the  case   from   22   Mad.   20    (2)  and  10   P.  B.  1883  (3;,  which 
are   quoted    on    appellant's     behalf.     Mr.  Beet  hey  also   quotes 
29  All.  431  (4),    but  this  was  a  case  where  acceptance  of  instal- 
ment after   due   date   wa^    regarded   as   sufficient    proof   of   an 
implied  waiver.    Mr.  Beechey  also  quotes  30,  AIL,  123  (5),    This 
ruling  no  doubt  is  in  his    favour,  but    we  note  that  the   Calcutta 
High  Court  has  taken   a  different  view.     We  need  not,    however, 
discuss  the   matter   further,  as  we  see   no  reason    whatever   why 
we  should  not  follow  the  Full  Bench  ruling  of  our  own  Court. 

(1)  188  P.  R.  1883  (F.  B.)  (Khair-ud-Din  v.  Atu  Mai). 

(2)  (1898)  I.  L.  R.  22  Mad.  20  (Netta  Karuypa  Goundan  v.  Kumarasami 

Goundan). 

(3)  10  P.  R.  1883  (Prem  Singh  v.  Mula  Mai). 

(4)  (1907)  /.  L.  R.  29  AIL  431  {Maharaja  of  Benares  v.  Nand  Ram). 

(5)  (1908)  I.L.  R.  30  All.  123  {Ajudhia  v.  Kunjal). 
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Lastly,  Mr.  Beechey  urges  that  the  woids  miyad-i-rahn  fiak 
karkar  shew  that  the  plaintiff  had  to  do  something  else  besides 
bringing  a  suit  if  he  wished  to  enforce  the  penalty  clause. 
We  cannot  agree.  We  are  of  opinion  that  all  that  the  plaintiff 
had  to  do  was  to  bring  a  suit,  which  would  have  at  once  shown 
that  plaintiff  was  availing  himself  of  the  option.  We  hold 
that  the  whole  mortgage  debt  was  due  as  soon  as  two  suc(;essive 
defaults  in  the  half-yearly  instalments  of  interest  occurred,  and 
that  the  present  suit  should  have  been  dismissed  in  toto  as  time 
barred.  Bat  as  there  is  no  cross-appeal  and  no  cross-objections 
have  been  lodged,  the  decree  passed  by  the  lower  Courts  will 
stand. 

This  appeal   is  dismissed  with  costs 

Appeal  dismissed. 


No.  72. 

Before  Hon.  Mr.  Justice  Johnstone  and  Hon,  Mr. 
Justice  LeRossignol. 

SHER  SINGH  AND  OTHERS— (Defendants)— 

APPELLANTS, 

Versus 

SALIG  AND  OTHERS— (Plainiiffs)— RESPONDENTS. 

Civil  Appeal  No.  26  of  1911. 

Custom— succession— Tpagwand  or  dmndawand—J ats—Mauza  Kakrola, 
Tahsil  Delhi. 

Held,  that  among  Jats  of  Mauza  Kakrola  in  the  Delhi  Tahsil,  the  custom- 
ary rule  of  succession  is  chundawand  and  not  pagwand. 

Second  appeal  from  the  decree  of  S.  Clifford,  Esquire,  Addi- 
tional Judge,  Delhi  Division,  dated  the  Sth  October  1910. 

Rambhaj  Datta,  for  Appellants. 

Gopal  Chand,  for  Respondents. 

Tho  Judgment  of  the  Conrt  was  delivered  by — 

6th  April  19  \o.  LkRossignol,  J.— The  parties  are   Jats  of  Kakrola    village 

of  Delhi  Tahsil,  and  the  main  question    for  decision    is  whether 
they  follow  the  pagivand  or  chundawand  rule  of  succession. 

Both  the  Courts  below  have  found  in  favour  of  the  plaintiff 
that  the  chundatoand  rule  prevails  in  this  village,  and  defendants 
have  preferred  this  further  appeal. 
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Ground  2,  which  alleges   an  earlier  division  of   the  property 

on  pagwand  principles,  has  been  dropped  in    this    Court,    whilst 

ground  3,  which  raises  a  question  of  estoppel,  was  not   any    part 

of  the  defence  in  the  Coarts     below,    is   quite    an    after-thought 

and  has  not  been  even  mentioned  before  us 

Consequently  the  only  point  which  calls  for  our  decision, 
is  whether  the  instances  proved  by  the  plaiutiff  justify  the 
finding  that  the  chundmvand  custom  prevails  amon,'  th3  parties. 

Ten  instances  ai'e  set  forth  in  the  first  Court's  judgment, 
bat  of  these,  three  are  taken  from  villages  other  than  that  in 
which  the  pa' ties  reside. 

On  the  remaining  seven  we  have  heard  the  criticisms  of 
the  appellants'  counsel. 

Instances  1  and  2  appear  to  be  genuine  cliundaioand  cases 
and.  so  is  instance  3;  the  only  criticism  levelled  at  this,  is  that 
the  parties  were  min  )r3.  But  the  party  prejudiced  by  thb 
application  of  the  rale,  has  never  contested  it,  nor  did  Ins 
guardian  object  at  the  time  of  the  mutation  . 

Instance  4  is  admitted  to  be  a  strong  case  in  favour  of 
chundauiand. 

Instance  5  is  also  a  clear  case,  although  the  parties  were 
not  full  proprietors. 

In  instance  6  the  ancestral  property  was  divided  on  chunda- 
wand  principles. 

Instance  10  corroborates  the  view  that  chundawand 
prevails  in  the  village,  although  the  parties  to  this  mutation 
decided  to  share  on  pagwand  principles. 

Now  the  proprietors  in  this  village  are  all  descended  from 
two  men,  founders  of  the  village,  who  themselves  were  relatives 
and  of  the  same  tribe. 

The  instances  date  in  some  cases  from  a  time  antei'ior 
to  1880,  and  we  concur  without  hesitation  in  the  finding  of  the 
Courts  below  that,  among  these  Jats  of  Kakrola,  chundawand 
and  not  pagwand  is  the  rule  of  succession  which  is' followed. 

One  final  objection  raised  by  the  appellant  is  "that  the 
plaintiff's  suit  was  bad  in  foim,  inasmuch  as  he  should  have 
sued  for  possession  of  one-sixth,  the  difference  between  the  one- 
third  he  has  and  the  one-Lalf  he  claims. 

This  objection  we  overrule,  the  plaintiff  is  in  joint  possession 
pf  the  undivided   estate  with  defendants  and   he   need   not  ask 
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for  more  than  a  declaration  that  he  is  entitled  to  one-half  either 
by  division  of  the  joint  income  or  by  partition  of  his  share  of 
the  land. 

In  this  view,  we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 

No.  73. 

Before  Bon.  Mr.  Justice  Johnstone  and  Eon.  Mr.  Justice 

LeRossignol. 

WADHAWA  AND  OTHERS— (Dependants)— 

APPELLANTS, 

Versus 

MUSSAMMAT  HASSI  AND  OTHERS— (Plaintiffs)— 

RESPONDENTS. 

Civil  Appeal  No.  742  of  1913. 

'  Punjab  Tenancy  Act,  XVI  of  1887,  section  77   (3)  {as  amended  by  Punjab 

Act  III  of  1912)  and  section  100 — whether  Chief  Court  can  still  register 
decree  of  lower  Ciril  Court  as  that  of  a  Revenue  Court — panahi  tenants — 
claim  to  occupancy  rights. 

Held,  that  the  amendment  of  suh-section  (3)  of  the  Punjab  Tenancy  Act, 
effected  by  Punjab  Act  III  of  1912  does  not  takeaway  the  Chief  Court's 
power  of  directing  a  decree  of  a  subordinate  Civil  Court  to  be  registered 
as  a  decree  of  a  Revenue  Court  under  the  provisions  of  section  100  of  the 
Act. 

Held  also,  that  tenants  who  were  declared  to  ba  panahi  or  protected  for 
a  term  of  years,  before  the  enactment  of  the  first  Tenancy  Act  of  1868  are 
not  debarred  from  establishing  occupancy  rights  under  the  present  Tenancy 
Act. 

Revised  Settlement  Report,  Sialkot,  para.  127,  referred  to. 

Second  appeal  from  the  decree  vf  H.  A.  Rose,  Esquire, 
Divisional  Judge,  Sialkot  Division,  dated  the  "ilth  March  1913. 

Sham  Lai,  for  Appellants. 

Badr-ud-Din  and  Daulat  Ram,  for  Respondents, 

The  Judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — This  was  a  suit  by  the  landlord  to  oust 
from  tbe  land  in  suit,  the  defendants  alleged  by  him  to  be 
trespassers. 

These  latter  pleaded  that  they  held  the  land  from  their 
ancestors,  Nathu  and  Kundan,  who  had  acquired  occupancy 
rights  in  it. 

The  plaintiff  retorted  that  Kundan  and  Nathu  had  a  right 
tg  occupy  the  land  for  their  joint  lives, 


1th  April  1915. 
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The  first  Court  found  in  this  sense,  and  on  the  ground  that 
Nathu  the  last  joint  tenant,  was  now  dead,  decreed  for  plaintiff. 

From  that  decree  all  the  defendants  other  than  the  descen- 
dants of  Nathu,  but  including  transferees  of  Nathu  appealed  to 
the  Divisional  Court,  but  that  Court  dismissed  the  appeal, 
refusing  to  entertain  the  one  real  plea  of  the  appellants,  viz., 
that  they  were  entitled  to  hold  the  land  as  occupancy  tenants. 

Before  us  in  second  appeal,  it  is  contended  that  the  suit 
wa8  instituted  on  Jst  July  1912  and  that  Act  III  of  1912  came 
into  operation  on  2'J-th  May  ]  9]  2  and  so  governs  this  case. 

That  Act  provides  that  if  in  any  civil  suit  it  becomes 
necessary  to  decide  any  matter  reserved  under  section  77  of 
the  Punjab  Tenancy  Act  for  the  exclusive  determination  of 
the  Revenue  Courts,  the  "plaint  shall  be  returned  for  presentation 
to  the  Collector. 

The  plaintiff-respondent  contends  that  the  Act  is  inapplic- 
able to  this  case,  as  it  is  not  necessary  to  determine  the  question 
of  occupancy  status  inasmuch  as  it  is  res-judicata  that  the 
tenancy  determined  on  the  death  of  the  last  joint  tenant. 

He  relies  on  the  proceedings  of  1863,  1875,  1892  for  his 
view  that  the  matter  is  res-judicata. 

After  consulting  the  available  documents  we  do  not  think 
that  the  objection  can  be  upheld. 

The  proceeding  of  1863  was  apparently  that  of  an  Assistant 
Settlement  Officer,  and  though  in  his  reasons  for  his  order,  he 
remarks  that  the  landlord  shall  have  a  right  of  entry  on  the 
death  of  Kundan  and  ISTathu,  his  order  is  simply  to  the  effect 
that  plaintiff  must  pay  a  sum  of  Rs.  54  to  defendants,  in  which 
case  he  wiU  be  entitled  to  a  rent  of  Rs.  18-12-0  per  cent,  or 
failing  to  pay  Rs.  64  he  will  be  entitled  to  Rs.  5  per  cent,  only, 
during  the  life-time  of  the  defendants. 

SuchHenants  were  called  panahi  or  protected  for  a  term  of 
years,  but  this  order  was  passed  before  the  enactment  of  the 
first  Tenancy  Act  of  1868,  and  a.  panahi  was  not  debarred  from 
establishing  occupancy  rights  under  the  Tenancy  Act.  (C/. 
Revised  Settlement  Report,  Sialkot,  paragraph  127). 

This  Court's  order  of  1876  proceeds  upon  the  decision  of 
1863,  and  though  it  does  not  decide,  it  suggests  that  the  tenancy 
irill  teiminate  on  the  death  of  the  surviving  joint  tenant. 

So  much  of  its  order,  however,  as  comprises  this  suggestion 
was  made  obiter,  for  that  question  was  not  at  that  time  before 
the  Court, 
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The  proceedings  of  1892  were  based   solely  on  the  1863  and 

1876  decisioES, 

In  all  this  there  is  no  clear  bar  to  the  defendants'  plea  that 
they  are  entitled  to  occupancy  rights. 

Defendants  1  to  3  are  represented  before  us  by  counsel, 
but  they  did  not  appeal  to  the  lower  Appellate  Court,  and  we 
need  merely  note  that  they  support  the  appeal.  From  the 
foregoing,  it  seems  to  us  clear  that  the  defendants'  claim  to 
occupancy  rights  should  have  been  tried. 

It  should  have  been  tried  by  a  Revenue  Court  under  Act 
III  of  1912 ;  it  was  tried,  though  not  in  a  very  thorough 
manner  by  the  first  Court,  while  the  lower  Appellate  Court 
refused  to  entertain  it. 

We  have  considered  whether  Act  III  of  1912  sets  up  any 
bar  to  action  under  section  100  of  the  Tenancy  Act,  but  inas- 
much as  the  Act  of  1912  merely  adds  a  proviso  to  section  77  of 
the  Tenancy  Act,  we  hold  in  the  negative. 

The  Munsif  tried  the  case  straightforwardly,  and  we  see 
no  reason  for  throwing  on  the  parties  all  the  expense  of  a  fresh 
trial  ah  initio. 

We  therefore  accept  this  appeal,  set  aside  the  decree  of  the 
lower  Appellate  Court  and  direct  that  the  Subordinate  Judge's 
decree  be  registered  as  a  decree  of  an  Assistant  Collector,  first 
grade,  that  the  lower  Appellate  Court  return  the  appeal  for 
presentation  to  the  Collector  who  will  decide  the  case  either  on 
the  material  already  on  the  record,  or  if  he  deems  it  necessary, 
after  a  remand.  Parties  shall  bear  their  own  costs  in  this 
Court,  and,  in  the   lower  Courts,    as   may    be   ordered  by   the 

Revenue  Court. 

Appeal  accepted. 

No-  74 

Before  Hon.  Mr.  Justice  Shah  Din  and  Eon.  Mr.  Justice 

Chevis. 
KAEAM  CHAND  AND  OTHERS— (Defendants) - 
APPELLANTS, 
Versus 
GHULAM  HASSAN  AND  OTHERS— (Plaintiffs)  — 
RESPONDENTS. 
Civil  Appeal  No.  189  of  1910. 
Punjab  Pre-emption  Act,  II  o/1905,  section  16— notice  by  Naib-Tahaildar 
in  proceedings  ui.der  section  3  of  the  Punjab  Alienation  of  Land  Act,  XIII 
of  1900— waiver. 

One  A.  applied  on  18th  February  1907,  under  section  8  of  the  Punjab 
Alienation  of  Land  Act,  to  the  Deputy  Comnaissioner  for  permission  to  sell  his 
land  to  the  present  vendees,  who  are  not  members  of  an  agiicultiu-al  tribe,  for 
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Rs.  1,400.  The  Deputy  Commissioner  called  for  a  report,  and  the  Naib-Tahsildar 
issued  a  notice  on  8th  March  1907  to  all  land  owners  of  the  village  informing 
them  of  the  intended  sale.  This  notice  was  served  on  the  present  plaintiH- 
pre-emptor  on  23rd  March  1907,  and  he,  on  25th  March,  made  an  application 
to  the  Deputy  Commissioner  stating  that  he  had  a  right  of  pre-emption  and 
was  desirous  of  purchasing  the  land  but  at  a  fair  price,  Rs.  1,400  being 
much  in  excess  of  market  value  and  not  fixod  in  good  faith.  The  Deputy 
Commissioner,  however,  sanctioned  the  sale  to  the  present  vendees. 

Held,  that  the  notice  given  by  the  Naib-Tahsildar  was  not  a  notice 
through  a  "  Court "  and  did  not  therefore  satisfy  the  terms  of  section  16  of 
the  Punjab  Pre-emption  Act,  II  of  1905. 

90  P.  R.  1887  (1)  and  22  P.  K.  1901  (2),  referred  to. 

Held  also,  that  the  conduct  of  the  plaintill  did  not  amount  to  a  waiver 
of  his  right  of  pre-emption. 

38  P.  R.  1875  (3),  30  P.  R.  1897  (4),  48  P.  R.  1912  (5),  and  14  P.  R. 
1914  (6J,  referred  to. 

Further  appeal  from  the  decree  of  Major  B.  0.  Boe,  Divisional 
judge,  Multan,  dated  the  Id  of  December  1909. 

Gobiud  Das,  for  Appellants. 

•        Abdul  Rashid,  for  K-espoudents. 

The  Judgment  of  the  Court  was  delivered  by— 

Shah  Din,  J. — This   appeal   has   arisen  out  of  a  suit  for       7^;^  ^j,-,*;  1915 
pre-emption  brougiit   by   the   plaintiii'-i-espondent,  Fazal  Khan, 
against  the  defendants -appellants,  Karm    Chand  and   others,  in 
respect  of  certain  land   situate    in  Mausa   Kot  Dand  which  had 
been  sold  by  Ahmad,  respondent   No.  2,  to   the  appellants  by  a 
registered  sale-deed,    dated  4th    January    1908,   for    Rs.  J,4(j0. 
The  District  Judge  dismissed  the  suit,  holding  that  the  plaintiff, 
whose  right    of   pre-emption   was  undisputed,    had  waived  that 
right  J   but  on  appeal    the   learned    Divisional   Judge   held  that 
the  alleged  waiver  of  his  right  of  pre-emption  on  the  part  of  the 
plaintiff  had  not  been   established   and  he  decreed  the  plaintiff's 
claim  conditional  on  paymejit  of  Rs   ],400. 

In  further  appeal  the  vendee's  pleader  has  contended  (1)  that 
before  the  sale  in  dispute  a  notice  had  been  issued  through  the 
Naib-Tahsildar,  to  all  pre-emptors  in  the  village  calling  upon 
them  to  purchase  the  land  in  suit  at  the  price  at  which  it  was 
subsequently  sold  to  the  vendees  ;  that  that  notice  was  served 
upon  the  plaintiff  ;  and  that,  since  he  refused  to  purchase  the 
land  at  the  price  named  in  the    notice,  his   right  of  pre-emption 

{!)  90  P.  R.  1887  (Ude  Rain  v.  Badlmr  Mai). 

[2)  22  P.  R.  1901  [^Sardar  All  Skah  v.  Jiwan  Singh). 

(3;  38  P.  R.  1875  {Sliamba  Mai  v.  Jamna  Dan). 

(.4)  30  P.  R.  1897  i^Diwan  Chand  v.  ahuLam  Uussain). 

{5)  48  P.  R.  1912  {Patch  Chand  v.  Klrpa  Singh). 

(6;  14  p.  R.  1914  {Abdullah  Shah  v.  Uussain  Jahania  Shah). 
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must  be  held  to  have  baeii  extinguished  ;  and  (2)  that  if  the 
notice  in  question  is  held  to  have  been  not  a  proper  notice 
under  section  16  of  the  Pre-emption  Act  of  1905,  the  act  of  the 
plaintiff  in  having  refased  to  purchase  the  land  for  Rs  Ij-iOO 
before  the  sale  in  favour  of  the  present  vendees  took  place  for 
the  same  sum  amounts  to  a  waiver  of  his  right  and  that  his 
suit  was  rightly  dismissed  by  the  District  Judge. 

The  material  facts   are  these.     On  the  18th  February  1907, 
Ahmad,  respondent,   applied  to   the    Deputy   Commissioner  for 
permission  to  sell   the  land   ia   suit  to  the  present  vendees,  who 
are  not  members  of  an  agricaltariil  tribe,  for  Rs.  1,400.     The  ap- 
plication was  one  made  under  section  3  of  the  Alienation  of  Land 
Act.     The  Deputy   Commissioner    seat  the   application  to    the 
Tahsildar,  and  the  latter  sent  it  to  the  Naib-Tahsildar  for  neces- 
sary action  and  report.     The  Naib-Tahsildar  issued  a  notice    on 
the   8th  March    1907    to   all   the     landowners  of    the    village 
informing  them  of  the  intended  sale  of  the  land  ia  question  and 
of   the    price,    Ks.    1,400,   at    which   the    owner,    Ahmad,   was 
willing  to  sell   it,     This     notice    was     served  on   the     present 
plaintiff  on  the  23rd   March    1907,   and  on  the  25th  March  1907 
he  made  an  application  to    the    Deputy    Commissioner   stating 
that   he   had   a  right   of   pre  emption   in  respect   of   the  land 
intended  to  be  sold  and  was  desirous   of  purchasing  it,  but   that 
the  price  entered  in  the  notice  was  far    in  excess  of    the   market 
value  and  had  not  been  fixed  in  good  faith;  and  he  prayed  that 
pei'mission  may  not  be  given   to   the    owner    to    sell    the    land 
to  non-agriculturists  and   that  he  be  directed    to   sell   it    to   the 
applicant  at   a   fair   price.     The   plaintiff's  objection,   however, 
did   not   prevail,  and   the   sale    to     the    present   vendees   was 
sanctioned  by  the  Commissioner. 

Upon  these  facts  the  vendee's  pleader  urges,  relying  upon 
No.  90  P.  ii;.  1887  (1),  and  No.  22  P.  E.  1901  (2),  that  the 
notice  given  to  the  plaintiff  by  the  Naib-Tabsildar  was  a  pi-oper 
notice  within  the  purview  of  section  16  of  the  Pre-emption  Act 
of  1905,  and  that  since  the  plaintiff  had  refused  to  purchase  the 
laud  for  Rs.  1,400,  which  was  the  price  named  in  the  notice  he 
has  lost  his  right  of  pre-emption.  The  District  Judge  has 
ovei'Juled  this  contention,  holdiug  that  the  notice  issued  by  the 
Naib-Tahsildar  was  not  a  notice  through  a  "  Court  "  as  required 
by  the  said  section  16,  and  we  have  no  hesitation  in  agreeing  in 
that  view.  In  issuing  the  notice  to  the  landowners  in  the 
village  the  Naib-Tahsildar  was  acting  under   the    orders  of  the 

(1)  90  P.  R.  1887  (Ude  Ram  v.  Badhur  Mai). 

[2)  22  P.  R.  1901  {Sardar  Ali  Shah  v.  Jiwan  Singh). 
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Deputy  Commisaioner,  to  wliom  an  application  had  been  made 
by  the  osvner  of  the  land  for  permission  to  sell  it  to  certain 
non-agricalturists  under  the  provisions  of  the  Alienation  of 
Land  Act ;  and  the  notice  was  issued  because  the  revenue 
authorities  wanted  to  find  out  if  any  member  of  an  agricultural 
tribe  in  the  village  was  willing  to  purchase  the  land  at  the  price 
named,  their  intention  being  to  sanction  the  sale  to  non- 
agriculturists  only  in  the  event  of  a  member  of  an  agricultural 
tribe  not  coming  forward  to  make  the  purchase.  The  Naib- 
^Tahsildar  was  acting  in  this  matter  as  an  executive  officer  and 
not  as  a  Court ;  and  it  is  clear  that  neither  the  application 
of  the  owner  of  the  land  to  the  Deputj  Commissioner  to  obtain 
sanction  to  the  sale  thereof  to  certain  no n- agriculturists  nor  the 
notice  issued  by  the  Naib-Tahsildar  under  the  orders  of  the 
Deputy  Commissioner  had  any  connection  with  section  16  of 
the  Pre  emption  Act  of  1905.  The  question  befoi-e  us  was  not 
discussed  in  either  of  the  two  rulings  relied  upon  by  the 
vendees'  pleader ;  and  we  accordingly  hold  that  no  proper 
notice  was  given  to  the  plaintiif  under  section  16  aforesaid  and 
that  he  has  not  lost  his  right  of  pre-emption. 

The  second  question  for  decision  is,  whether  the  plaintiff 
has  waived  his  right  of  pre-emption.  No  doubt  the  land  in 
suit  had  been  offered  to  him  by  the  owner  for  Rs.  1,400,  but 
he  protested  that  that  was  not  its  fair  market  value,  that  the 
price  had  not  been  fixed  in  good  faith,  and  that  he  was  pre- 
pared to  enforce  his  right  of  pre-emption  in  Court.  He  never, 
by  any  act  or  conduct,  waived  his  right  of  pi'e-emption  ;  on  the 
contrary,  he  all  along  proclaimed  his  intention,  as  the  learned 
Divisional  Judge  says  :  "  of  suing  to  pre-empt  the  land  on  what 
he  considered  the  right  price."  In  these  circumstances,  we  are 
quite  clear  that  no  waiver  of  his  right  of  pre-emption  on  the  part  of 
the  plaintiff  can  be  said  to  have  been  established.  The  veendees' 
pleader  cited  No.  38  P.  B.  1875  (1),  No.  30  P.  R.  1897  (2), 
No.  48  P.  B,  1912  (3)  and  No.  14  P.  B.  1914  (4)  in  support 
of  his  argument  that  the  plaintiff  had  waived  his  right  of  pre- 
emption ;  but  not  one  of  these  decisions  i.s  in  point,  and  we 
think  it  unnecessary  to  discuss  them  in  this  place. 

We  maintain  the  decree  of  the  lower   Appellate    Court  and 
dismiss  this  appeal  with  costs. 

Appeal  dismissed. 


(1)  38  P.  R.  1875  (Shambu  Mai  v.  Jamna  Das). 

(2)  30  P.  R.  1897  {Diwan  Ckand  v.  Gkulam  Uussain). 

(3)  -18  P.  R.  1912  {Fateh  Chand  v.  Kirpa  Singh). 

i.4J  14  P.  R.  1914  \ Abdullah  Shah  y.  liussainJahania  8hah), 
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No.  75. 

Before  Eon.  Mr.  Justice  Shah  Din  and  Hon.  Mr.  Justice 

Chevis. 
PRITHMI  CHAND— (Plaintiff)— APPELLANT, 

Versus 
SAFA  CHAND  AND  ANOTHER— (Defendants)— 
RESPONDENTS. 
Civil  Appeal  No.  1899  of  1912. 
Punjab  Pre-emption  Act,  I  of  1913,  sections  2  (3)   and  22   (5)   (a)— with- 
drawal of  money  deposited  by  plaintiff  before  Act  came  into  force— Punjab 
Pre-emption  Act,  1905,  section  11  proviso — essential  to  prove  20  years  continu- 
ous record  of  ownership. 

Held,  that  section  22  (5;  (a)  of  the  now  Punjab  Pre-emption  Act  of  1913 
has  not  retrospective  effect  and  only  applies  where  the  money  deposited  by 
a  plaintiff  in  a  pre-emption  suit  is  withdrawn  by  him  after  that  Act  came 
into  force. 

Held  also,  that  to  come  within  the  proviso  of  section  11  of  the  old 
Punjab  Pre-emption  Act  of  1905  the  claimant  must  prove  the  existence  of  a 
continuous  record  of  ownership  of  land,  on  the  strength  of  which  he  claims 
pre-emption,  for  a  period  of  20  years  immediately  preceding  the  date  of 
sale  either  in  his  own  name  or  in  that  of  an  agnate  of  his  and  without  any 
break  whatsoever. 

53  P.  R.  1912  (1),  referred  to. 
Second  appeal  from  the   decree  of  H.  A.  Bose,  Esquire,  Addt- 
tional  Judge,  Jhelum  Division,  at  Sialkot,  dated  the  10th  June  1912. 
Slieo  Narain,  for  Appellant. 
B.  Bevan  Petman,  for  Respondent. 
The  Judgment  of  the  Court  was  delivered  by — 
Shah  Din,  J. — This  appeal  has  arisen  out  of  a  pre-emption 
suit  relating   to   certain  land   in   Mauza    Diwankot,  Tahsil  and 
District  Gujrat ;   and  the  principal   question  involved  is  one   of 
interpretation  of  the  proviso   to   section    11   of  the  old  Punjab 
Pre-emption  Act,    II   of    1905.     The     follovs^ing     pedigree     is 
material : — 

BUTA  MAL. 


IZth  Apil  1915 


Gohar  Sen 


Gokal  Chand 


Bhiin  Sen 


Ram  Bhaj 


r 


Jamiat  Rai 


Hem  Raj 


r 


1 


Hari  Chand         Lakhmi  Chand 


r 

Jaswant  Rai 


Hakim  Rai— Mussammat  Lachhmi 


r        i  1 

Amin  Chand  Safa  Chand  Ram  Rattan 
(vendor) 


r  ^ i  ^ 

Prithmi  Ciiand    Wazir  Chand    Fateh  Chand 
(Plaintiff) 


(I)  53  P.  R.  1912  {Chajju  Mai.  v.  Telu  Mai). 
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By  a  registered  deed,  dated  the  lltli  April  1910,  Safa  Chand 
sold  the   land  in  suit   to   Mr.  Shambu   Nath  Bari,  Bar.-at-Law, 
for  Rs.  2,000.     On    the    1st  August  1910   the  vendor's  nephew, 
Prithmi  Chand,  brought  the  present  suit  for  pre-emption  and  he 
based  his  claim  upon  tl.e  proviso  to  section  11  of  the  Pre-emption 
Act  of  1905.     The    vendee    pleaded   that  the  plaintiff   had    no 
right  of  pre-emption  under   the  proviso  to  the    said    section  11, 
and   that    if   he    had   any  such    right    he    had  waived    it.     The 
Subordinate  Judge   held  that    the  plaintiff  fulfilled  the    require- 
ments of  the  pi-oviso  in  question  and  had  a    right  of  pre-emption 
in  respect  of   the  land   in  suit,  and   that  he    had  not  waived  it. 
The  plaintiff's  claim  was,  therefore,  decreed  by  the  Subordinate 
Judge  conditional  on  a  payment    of  Bs.  2,000.     On  appeal,    the 
learned  Divisional  Judge  set  aside  the  decree  of  the  Subordinate 
Judge  holding  that    the  proviso    to    section    11    had    not  been 
correctly     interpreted    by    him,    and    remanded     the     suit    for 
rc-decision  under   rule  23  of  order   XLI,   Civil  Procedure  Code, 
with  reference   to  the   three   issues    set   out   at   page   8   of  the 
printed  paper-book.     After  the   remand,  the  Subordinate  Judge 
held  that  the  plaintiff's  case  did    not  fall   -within   the  proviso    to 
seclion  11   aforesaid  and  dismissed  the  suit,  and   his  decree  was 
upheld  on  appeal  by   the    Divisional    Judge   who    followed    the 
recent  decision  cf  this  Court  reported  as  No.  53  P.  li.  1912  (1). 
The  plaintiff  has  preferred   a  second   appeal   to  this  Court, 
and  the  question   for   decision   is   whether    or  not  he  fulfil*  the 
requirements  of  the  proviso  to  section  11  ef  Act  II  of  1905  and 
has   a  right   of   pre-emption   in   respect   of   the   land   in  suit. 
Before  discussing   this   question    we  must  notice   a  preliminary 
objection   urged    on     behalf    of   the   defendant-vendee   by   his 
learned  counsel      He  has   contended   that   the   appeal   must  be 
dismissed  under  section  2.  (5)    (a)  of  the   present    Pre-emption 
Act,  I  of  1913,  inasmuch  as  the  money  which  had  been  deposited 
by  the  plaintiff  in  Court  in  compliance   with  an  order  passed  by 
the  Subordinate  Judge  on  the  2nd   /.  ugust   1910  had  been  with- 
drawn  by  him    on   the  3rd    July   1912.     We   think  that   this 
contention   is   unsound  and   that  section     22    (5)  (a)   aforesaid 
does   not  apply  to   this  case,   so  far   as  the    withdrawal   of   the 
money    deposited  by  the   plaintiff   is   concei  ned.     The   learned 
counsel  has  relied  upon  section  2,  subsection  (3),   of   Act  I   of 
1913,  which    runs  as  follows  :  — 

**  Notwithstanding  anything  to  the  contraiy  in  section 
4  of  the  Punjab  General  Clauses  Act,  1898,  the 
Courts  shall  in  all  suits,  appeals  and  proceedings 
pending  at  the  commencement  of  this  Act  give  effect 

(I)  53  P,  R.  1912  {Chajju  Mai  v.  Telu  Mai). 
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so  far  as  may  be,  to  tlie   procedure  prescribed  by  this 
Act." 

The  argument  is  that  the  provisions  of  the  said  section  22 
(5)  (a)  which  relate  to  procedure  and  which  require  the 
Aj)pellate  Court  to  dismiss  the  appeal  of  a  plaintiff  in  a  pre- 
emption suit  if  he  withdraws  the  money  deposited  by  him  iu 
Court,  have  a  retrospective  eifect  by  virtue  of  section  2,  sub- 
section (8)  of  the  Act,  and  that,  although  the  present  plaintiff 
withdrew  the  money  which  had  been  deposited  by  him  in 
Court  before  the  present  Act  came  into  force,  the  legal  con- 
sequence of  the  withdrawal  is  that  he  forfeits  his  right  to 
have  his  appeal  adjudicated  upon  on  the  merits  and  that  it 
must  be  dismissed  in  limine.  In  our  opinion,  section  2,  sub-sec- 
tion (3)  of  the  Act  was  not  intended  to  give,  and  does  not  give, 
restrospective  effect  to  sub-section  (5)  (a)  of  section  22,  and 
this  sub-section  can  only  apply  to  a  case  in  which  the  money 
deposited  by  a  plaintiff  in  a  pre-emption  suit  is  withdrawn 
by  him  after  the  new  Act  has  come  into  force.  The  sub -section 
in  question  must  be  strictly  construed  ;  and  when  read  with 
section  2,  sub-section  (3)  of  the  Act,  it  does  not  enjoin  the 
dismissal  of  an  appeal  preferred  by  the  pre-emptor  in  a  case 
where  he  had  withdrawn  the  money  deposited  by  him  in  Court 
before  the  new  Act  came  into  operation.  We  therefore  overrule 
the  preliminary  objection. 

Before  considering,  whether   the  plaintiff  is  entitled  to  the 
benefit  of   the  'proviso   to  section    11  of   Act   TI   of    1905,    it  is 
necessary  to  state  briefly  the  facts  on  the   strength  of  which   he 
claims  that  benefit.     The  village  of  Diwankot  in  which  the  land 
in  suit  is  situated  was  owned  by  Jamiat  Rai  and  Hem  Raj,  sons 
of  Bhim  Sen,   in  1868.     Jamiat  Rai    died  before  Hem  Raj    and 
was   succeeded  by  his     son   Jaswant     Rai.     Hem     Raj     died 
childless   in  December  1873,  and  in    December   1874  his  share 
was   also   mutated   in   the   name   of    Jaswant    Rai,   who   thus 
became   owner  of  the  whole   village.     On  the  death  of  Ja'^want 
Rai  in  1883,  bis  son  Hakim  Rai  succeeded   to  the  whole  village, 
and  on  Hakim  Rai's   death   on  the  24th    May  1890   his  widow, 
Mnssammat  Lachhmi,  came  into  possession   of  the  village  and 
mutation    was    effected  in   her   name.     She  died   on   the    2nd 
September  1892,  and  thereupon  half  the   village  was  entered  in 
the  names  of   Amin    Chand,    SaEa   Chand    and   Ram   Rattan, 
sons   of  Ram   Bhaj,   while  the   other    half   was    entered  in  the 
names  of  Hari  Chand  and  Lakhmi  Chand,  sons  of  Gokal  Chand. 
After  1894  there  was  a  partition  of  the  family  property  between 
the  two  bra.nche3  represented   by  the    sons  of   Gokal  Chand  and 
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tlie  sons  of  Ram  Bhaj,  and  the  entire  village  of  Diwankot 
fell  to  the  share  of  the  latter.  Amiu  Chanel  died  in  November 
1909,  and  mutation  of  his  one-third  share  in  the  village  took 
place  on  the  21st  March  1910  in  the  names  of  the  plaintiff  and 
his  two  bi-others,  Wazir  Chand  and  Fateh  Chand.  On  the  llth 
April  1910  Safa  Chand  sold,  as  has  beeu  stated  above,  his 
share  in  the  village  to  Mr.  Shambu  Nath  Bari ;  and  it  was 
in  respect  of  this  sale  that  the  plain tifF,  Prithmi  Chand,  brought 
his  suit  for  pre-emption  which  has  given  rise  to  the  present 
appeal.  Admittedly,  the  parties  are  not  members  of  an 
agricultural  tribe  ;  and  the  question  for  decision  is  whether  the 
plaintiff,  who  is  a  nephew  of  the  vendor,  is  entitled  to  a  right 
of  pre-emption  in  respect  of  the  sale  in  dispute  under  the 
proviso  to  section  11  of  Act  II  of  1905, 

On  behalf   of   the    plaintiff   it   has   been    contended  by  his 
learned  advocate   that   ho  is   entitled   to  the  benefit   of  the  said 
proviso  because  at  the  date   of  the  sale   he  was   recorded  as  the 
owner  of  agricultural  land  in  the  village  and  had  been  so  recorded 
for  a   period  of  twenty   years,    before    the    sale  in  dispute  took 
place  through  his    agnates,  the  male  descendants  of   Bhim  Sen. 
Before  Mussammat  Lachhmi  succeeded   on  the   21th  May   1890 
to  the  estate  left  by  her  husband  Hakim  Rai,   it   had   been  con«- 
tinuously  recorded    for   a   period    of    mora  than   twenty    years 
in  the  names  of  Hakim  Rai,  Jaswant  Rai,  Jamiat  Rai,  and  Hem 
Raj,  and   the    ai*gument   is    that   the   period   of    twenty   years 
referred   to   in   the  proviso   to    section    11,    having    been   once 
completed  before  the    sale    in  dispute   took  place,  the   fact  that 
the  land  held  by   and   recorded   in  the  names   of  the  agnates  of 
the   plaintiff  was  recorded  between  the   24th  May  1890  and  the 
2nd   September   1892   in   the   name  of  the  widow,  Mussammat 
Lachhmi,  was  immaterial.     The  learned  advocate  has  contended 
that  the    completion  of  the   period   of  twenty  years  before  the 
widow  came   into  possession  serves  to  distinguish  this  case  from 
5{    P.  B.  I'JVl  (I)  ou  which  the  Divisional  Judge  has  relied,  for 
there  the  widow,  Mussammat  Shibbi,  had  succeeded  to  and  was 
recorded  as  owner   of  the   land    on    the    strength    of  which  pre- 
emption was    claimed    before    the  land   had     been    held    by  the 
plaintiff  and  his  agnates  for  the  requisite  period  of  twenty  years 
previous  to  the   sale  then  in    dispute.     It  is  further  pointed  out 
that,  in   view  of  the  facts  of   that  case,  the   opinion   expressed 
by  the  Division  Bench  in  the  4th   paragraph  at  page    198  of  the 
report,  to  the  effect   that  the  plaintiff    was  bound  to  show  that 


(1)  53  P.  R.  1912  {Chajiii  Mai  v.  Tt'lu  Mai), 
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the  land  by  virtue  of  which  he  claimed  pre  emption  had  been 
continuously  recorded  in  the  revenue  papers  for  twenty  yoars 
before  the  suit  as  his  property  or  as  the  property  of  an  agnate 
of  his,  was  mere  obiter  dictum  and  should  not  be  followed  in 
this  case. 

After  giving  the  matter  our  best  consideration,  we  think 
that  the  interpretation  sought  to  be  placed  by  tlie  plaintiff's 
^  learned  advocate  on  the  proviso  to  section  11,  is  not  correct. 
In  our  opinion,  having  I'egard  to  the  language  of  the  proviso, 
and  more  especially  to  the  words  ''  who  is  recorded  as  the 
owner  ...  of  agricultural  land  .  .  .  and  his  been  so 
recorded  for  twenty  years  previous  to  the  date  of  sale,"  the 
intention  of  the  Legislature  was  that  the  pre-emptor  who  claims 
the  benefit  of  that  proviso  should  be  required  to  prove  the 
existence  of  a  continuous  record  of  ownership  of  land,  on  the 
strength  of  which  he  claims  pre-emption  for  a  period  of  twenty 
years  immediately  preceding  the  date  of  sale  either  in  his  own 
name  or  in  that  of  an  agnate  of  his.  In  other  words,  the  period 
of  twenty  years  over  which  the  record  of  ownership  should 
extend  should  be  computed  back  from  the  date  of  sale,  and  if 
there  occur  any  break,  for  however  short  a  p2ri)rl,  in  the 
record  of  ownership  in  the  name  of  the  pre-emptor  or  any 
agnate  of  his,  he  would  foifeit  the  benefit  of  the  proviso.  That 
is  the  only  rational  interpi-etation  which,  in  our  opinion,  can 
be  put  upon  the  proviso  ;  the  construction  contended  for  by 
the  plaintiff's  learned  advocate  would  lead  to  anomalous 
results  and  c.mnot  therefore  be  accepted  as  sound. 

For  the  foregoing  reasons,  we  hold  that  the  view  of  the 
lower  Appellate  Court  that  the  plaintiff  had  no  right  of  pre- 
emption under  the  proviso  to  section  11  of  Act  II  of  1905  is 
cor.ect;  and  we  accordingly  maintain  its  decroe  aad  dismiss 
the  appeal  with   costs. 

The  vendee  has  filed  cross-objections  against  so  much -of 
the  decree  of  the  Divisional  Judge  as  lelates  to  costs,  but  we 
are  not  prepared  to  say  that  in  dismissing  the  plaintiff's 
appeal  without  costs  the  Divisional  Judge  materially  erred  in 
the  exeicise  of  his  discretion,  and  we  therefore  dismiss  the 
cross-objections. 

Appeal  dismissed. 
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No.   76. 

Before  Hon,  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

LeRossignol. 

RAM  ADIN— (Plaintiff)— APPELLANT, 

Versus 

MUNSHI  RAM  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  473  of  1912. 

Indian  ContracL  Act,  IX  of  1872,  section  iS—not  applicable  tchere 
plaintiff  express}]/  alleges  that  certain  individuals  and  not  the  firm  in  which 
they  are  partners  icilk  others  are  responsible — plaintiff  not  allowed  to  change 
his  ground  afterwards — mere  acknowledgment  of  balance  due  cannot  form 
basis  of  a  suit. 

Plaintiff  sued  for  recovery  of  an  amount  upon'  a  ruqqa  signed  by  M.  R. 
and  B.,  defendants  1  and  2,  and  impleaded  defendants  3  to  6  as  forming 
with  M.  R.  and  B.  a  joint  Hindu  family.  Defendants  7  and  8  were  subse- 
quently added  by  the  Court  on  the  allegation  of  the  other  defendants  that 
they  too  were  partners  in  the  firm  of  Dhani  Ram-Bindraban.  Plaintiff  insisted 
on  several  occasions  during  the  hearing  of  the  case  that  he  was  suing  not 
the  firm  but  the  executants  of  the  ruqqa  and  the  members  of  their  family 
only.  It  was  found,  however,  that  the  transactions  on  which  the  7-uqqa 
was  based  were  not  between  plaintiflt  and  defendants  1  and  2  in  their  indivi- 
dual capacity  but  between  plaintiff  and  the  firm  of  Dhani  Ram-Bindrabaa 

Held,  that  under  the  circumstances  of  the  case  the  plaintiff  could  not  be 
allowed  to  change  his  gi'ound  and  ask  for  relief  against  the  firm  of  Dhani 
Ram-Bindraban. 

Held  also,  that  section  4.3  of  the  Contract  Act  was  not  applicable  to  the 
case,  as  the  plaintiff  expressly  declared  that  his  claim  was  not  against  the 
fii'm  but  against  defendants  1  and  2  individually. 

Ueld,  further,  that  as  the  ruqqa  was  a  mere  acknowledgment  of  indebted- 
ness without  any  agreement,  express  or  implied,  to  pay  interest,  it  could  not 
form  the  basis  of  a  suit. 

119  P.  R.  1908  (1),  followed. 

First  appeal  from  the  decree  of  G.  F.  Ushorne,  Esquire,  District 
Judge,  of  Amhala,  dated  the  20th  of  February  1912. 

Nanak  (hand,  for  Appellant. 

Gokal  Cliand  Narang  and  Sundar  Das,  for  Respondents. 

The  Judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — Bindraban,  one  of   the   respondents,    has     ]4,tfi  April  1915. 
died  during    the    pendency    of   this   appeal  but   Jadu    Rai,   his 
adopted  son,  is  already  a  party  to  the  suit  and  is  on  the  record, 
so  that  no  further  action  is  necessary. 

The  plaintiif,  Ram  Adin,  sues  on  his  own  behalf  and  as 
heir  of  the  late  Umrao  Singh  on  the  ruqqa,  Exhibit  P.  1.  That 
ruqqa  is  signed  by  Munshi  Ram  and  Bindraban,  and    defendants 

(1>  119  P.  R.  190S  {Pala  Mai  v.  Tulla  Ram). 
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3  to  6  were  joiued  as  forming  with  Munshi  Ram  and  Bindra- 
Iban  a  joint  Hindu  family.  Defendants  7  and  8  were  sub- 
sequently added  by  the  Court  on  the  allegation  of  the  other 
defendants  that  they  tco  were  partners  in  the  firm  of  Dhanl 
Ram-Bindi^aban,  Defendants  7  and  8  have  denied  any  interest 
in  the  aforesaid  firm  and  the  plaintiff  has  insisted  on  several 
occasions  during  the  hearing  of  the  case  that  he  is  suing  not 
the  firm  of  Dhani  Eam-Bindraban  but  the  executants  of  the 
ruqqa,  P.  1,  and  the  members  of  their  family  only. 

The  District  Judge  has  dismissed  the  whole  suit  on  practi- 
cally one  point,  namely,  that  the  transactions  on  which  the  rtiqqa 
is  based  were  not  between  the  plaintiff  and  defendants   1  and   2 
in  their  individual  capacity  but  between  plaintiff   and  the   firm 
of    Dhani    Ram-Bindraban.     Proceeding    from  that    point   the 
learned  District  Judge  has  held  that   it   would  be   now  impos- 
sible to  permit  plaintiff  to    alter    his  position    and   to    continue 
the  suit  as  a  suit   for   an    account   against   the   firm  of    Dhani 
Ram-Bindraban.    Before  us  it  has  been  argued  that  the  transac- 
tions which  form  the  basis  of  this  rvqqa    were    in   fact   triansac- 
tions  operated  by  Munshi  Ram  and  Bindraban  in   their   private 
capacity.     But  talcing  into  consideration  that  the  only  accounts 
which  have  been  produced  in  support  of   this   ruqqa   have  been 
extracted  from  the  books  of  the  firm  of   Dhani   Ram-Bindraban, 
that  plaintiff  has  produced  no  books  of   his   own  to   shew   that 
he  had  an  account  with  Munshi  Ram    and   Bindraban   in   their 
individual  capacity,  and  also   bearing  in   mind  that  there  is  no 
allegation  from  either  side  that   Munshi    Ram  and   Bindraban 
had  private  books  of  account  independent    of   the    books   main- 
tained by  the  firm  we  are  far  from   being    convinced   that   the 
finding  of  the  learned  District  Judge  on  this  point  is   incorrect. 
Having  fixed  this  point  we  have  now   to   consider   whether   the 
plaintiff  can  be  permitted    to  change   his   ground   and  ask   for 
relief     against      the     firm     of     Dhani     Ram-Bindraban,      and 
after  a  due  consideration  we  do   not   think   that   this  course   is 
allowable.     It  would   involve  on   the   plaintiff's   part   a    total 
reversal  of  the  pleas   on  which  he   came   into   Court.     It  would 
necessitate  the  decision  of  pleas  raised  between  the  two   eets   of 
defendants  and  would  result  in  a  re-trial  of  the  whole  case   from 
the  beginning.     We  note  also  that  at  the  outset   of   the   case   it 
was  brought  to  the  notice  of  the  plaintiff  by  the    District   Judge 
that  his  failure  to  establish  the  allegation   that    the   rtcqqa    was 
based    on  a  private  debt  of  Munshi  Ram  and    Bindraban   would 
result  in  a  dismissal  of  the  suit. 

For^the  appellant  it  is   contended   that    section   43   of   the 
Contract  Act  would  justify  a  continuation  of  the  case  as  against 
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the  firm.  Many  authorities  have  been  cited  to  us  in  support 
of  the  view  that  sect'on  43  applies  to  a  case  in  which  some 
partners  are  selected  to  defend  a  case  which  might  have  been 
juaintained  against  the  whole  partnership  body.  But  it  is 
obFlons  that  that  section  does  not  cover  the  case  now  before  us, 
for  the  plaintiff's  contention  from  the  outset  Ims  been  that  hig 
claim  was  not  against  the  partnership  but  against  two  indivi- 
duals. The  position  than  is  this,  that  the  plaintiff  comes  into 
Court  protesting  that  he  has  no  claim  against  the  firm  but  sues 
some  of  its  partners  in  their  individual  capacity,  but  failing  to 
prove  their  liability  to  pay  his  claim  except  in  their  capacity  as 
members  of  the  firm  he  now  desires  to  prove  his  claim  by  an 
examination  of  the  accounts  of  that  firm.  This  change  of  front 
cannot  be  permitted. 

In  addition  to  the  grounds  on  which  the  pla'ntiff  has  been 
unsuccessful  in  the  lower  C'ourt  it  appears  to  us  that  another 
gi'ound  exists  for  non-suiting  tlie  plaintiff,  lie  bases  his  claim 
upon  a  ruqqa  which  is  merely  an  acknowledgment  of  indebted- 
ness, though  the  appellant  contends  that  the  said  mqqa  imports 
A  promise  to  pay.  119  P.  B.  of  1908  ( 1)  concludes  the  matter.  In 
the  ruqqa  n.ow  before  us  there  is  nothing  but  an  admission  of 
indebtedness.  It  contains  no  agreement,  either  express  or  im- 
plied, to  pay  interest,  and  even  the  admission  of  indebtedness 
is  of  a  qualified  natui^e,  for  in  the  ruqqa  it  is  specified  that 
certain  other  accounts  fi<ill  require  adjustment  and  that  charges 
on  account  of  interest  have  not  been  settled. 

For  these  reasons  the  appeal  fails  and  is  dismissed  with  costs. 
We  are  in  this  connection  askod  to  allow  one  set  of  costs  to 
defendants  1  to  6  and  another  lo  defendants  7  and  8.  As  the 
plaintiff  has  failed  entirely  in  his  contentions  and  as  on  his  own 
theoiy  defendants  7  and  8  Nvei-e  not  interested  in  this  case  he 
might  Well  have  refrained  from  impleading  them  in  this  appeal. 
Consequently  we  allow  separate  costs  to  t'aoh  set  of  defendants. 

Appeal  dieniiised. 


No.  77. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

GiMAN—(DEFESDAOT)— APPELLANT, 
Versus 
IMAM  BAKH8H- (Plaintiff)— RESPONDENT, 

(Mvil  Appeal  No.  2272  of  1914. 
Civil  Proce<iure    Ccxie,  1908,  icciiou  10— res- Judicata — second  suit  for 
partitiott  of  joint  property — second  suit  ft/r   posee^sloii  after  preT>iou6  decree 
conditional  on  jHiyment  of  a  sum  of  money. 

(1)  119  P.  R.  1008  {Pala  Mai  v.  TuUa  Ram), 
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Plaintiff  sued  defendant  in  1905  for  possession  by  partition  of  certain 
immovable  property.  A  compromise  decree  was  passed  by  which  plaintiff 
was  to  get  two /cof/jas  and  had  to  pay  Rs.  10  to  the  defendant.  The  decree 
was  not  executed  and  became  barred  by  time.  The  plaintiff  now  brought  a 
fresh  suit  for  partition. 

Held,  that  a  joint  tenant  can  apply  to  the  Court  for  partition  so  long  as 
the  joint  tenancy  exists,  and  therefore  the  plaintiff's  present  suit  to  enforce 
partition  was  not  barred  by  the  previous  decree,  though  no  suit  would  be 
maintainable  to  enforce  that  decree. 

10  Cal.  W.  N.  839  (1),  I.  L.  R.  28  All.  627  (2),  referred  to. 
Also  3  Bom.  L.  R.  94  (3). 


ti 


Held  also,  that  apart  from  this  the  present  suit  was  not  barred  by  the 
previous  decree  because  that  decree  was  conditionaion  payment  of  money  to 
the  defendant. 


93  P.  R.  1879  {F.  B.)  (4j,  referred  to. 

Second   appeal    from    the   decree   of  F.   D.  Agneio,  Esquire, 
Additional  Divisional  Judge,  Lahore,  dated  the  hth  Mny  1914. 
Dina  Nath  Melira,  for  Appellant; 

Herbert,  for  Respondent. 

The  Judgment  of  the   learned  Judge  was  as  follows  : — 

llth  April  1915.  Shadi  Lal,  J. — The    facts,    upon  which    the    determination 

of  the  question  of  law  involved  in  the  secoad^ appeal  depends, 
lie  within  the  narrowest  possible  compass.  Briefly,  they  are 
that  the  present  plaintiff  instituted  in  1905  a  suit  for  possession 
by  partition  of  certain  immoveable  property  against  the  pre- 
sent defendant.  A  compromise  decree  was  passed  on  the  15th 
of  May  1905  by  which  the  plaintiff  was  to  get  two  kothas  and 
had  to  pay  Rs.  10  to  the  defendaiit.  This  decree,  it  appears, 
was  never  executed  and  became  barred  by  time  The  plaintiff 
has  now  brought  a  fresh  suit  for  partition,  and  the  point  for 
decision  is  whether  the  existence  of  the  previous'  decree  pre- 
cludes him  from  maintaining  the  pi-esent  suit.  The  learned 
Judge  of  the  lower  Appellate  Court  has  decided  in  favour  of  the 
plaintiff,  and  after  hearing  arguments  and  referring  to  the  law 
bearing  on  the  subject  I  have  come  to  the  same  conclusion. 

It  will  be  observed  that  the  present  suit  is  not  to  enforce 
the  compromise  decree  passed  in  1905.  If  that  were  the  case, 
I  should  have  no  hesitation  in  holding  that  the  suit  to  enforce 
a  decree  does  not  lie ;  vide  3  Bom.  L.  B.,  page  94  (5).  But  the 
suit,  as  observed  above,  is  one  for  partition  of  the  property,  and 

(1)  (1906)  10  Cal.  W.  N.  839  {Madan  Mohan    Mondal  v.   Baikanta   Nath 

Mondal). 

(2)  (190G)  I.  L.  R.  28  All.  627  (Bisheshar  Das  v.  Ram  Prasad). 

(3)  (1900)  3  Bom.  L.  R.  94  {Soni  v.  Munshi). 

(4)  93  P.  R.  1879  (F.  B.)  {Ram  Singh  v.  Nodh  Siwjh). 
(5;  (1900)  3  Bom.  L.  R.  94  {Soni  v.  Munshi},^ 
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I  do  not  think  tliere  is  any  valid  ground  for  dismissing  it  in 
limine.  The  plaiutifF  was  no  doubt  entitled  to  execute  his 
previous  decree  within  limitation,  but  his  omission  to  do  so  does 
not  extinguish  his  rights  in  the  property.  He  remained  all 
along  in  possession  of  a  portion  thereof,  aud  it  seems  to  me 
clear  that  the  relationship  of  the  parties  inter  se  continued  to  be 
that  of  joint  owners.  Now  it  is  a  well  established  proposition 
of  law  that  the  right  to  enforce  partition  is  a  legal  incident  of 
a  joint  tenancy,  and  as  long  as  such  tenancy  subsists  any  of  the 
joint  owners  may  apply  to  the  Court  for  partition  of  the  joint 
property.  There  is,  therefore,  no  reason  whatsoever  for  non- 
suiting the  plaintiff.  He  is  nndoubtedly  a  joint  owner  and  as 
such  can  always  ask  the  Court  to  effect  a  partition.  , 

A  case  very  similar  to  the  present  one  is  reported  in  10 
C.  W.  N.,  page  839  (I).  In  that  case  a  previous  suit  for 
partition  brought  by  the  plaintiffs  having  been  compromised 
an  officer  of  the  Court  was  appointed  to  effect  a  partition  in 
terms  of  the  compromise.  Subsequently,  the  parties  not  appear- 
ing, execution  proceedings  were  dismissed  for  default.  It 
was  held  that  a  fresh  suit  for  partition  was  not  barred  by 
section  13,  or  section  103,  of  the  Civil  Procedure  Code.  Further 
a  Division  Bench  of  the  Allahabad  Higli  Court  have  held  that 
the  dismissal  for  default  of  a  suit  for  partition  does  not  bar  a 
second  suit  for  partition  ;  vide  I.  L.  R.  XXVIII  All.,  page  627  (2;. 
These  authorities,  if  authorities  are  needed  at  all,  are 
sufficient  to  support  the  conclusion  at  which  I  have  arrived. 

Moreover,  there  is  another  aspect  of  the  case  which,  though 
not  referred  to  by  the  learned  pleader  for  the  plaintiff,  con- 
stitutes, in  my  opinion,  a  sufficient  ground  for  holding  that  the 
present  suit  is  maintainable.  It  will  be  noticed  that  the 
previous  decree  was  for  possession  of  property  conditional  on 
the  payment  of  a  sum  of  money  to  the  defendant,  and  a  Full 
Bench  of  this  Court  have  held  that  the  plaintiff  is  not  by  reason 
of  such  decree  debaried  from  maintaining  a  second  suit  for 
possession  after  the  expiration  of  the  period  within  which  he 
might  have__obtained  possession  by  execution  of  the  decree  j 
vide  93  P.  IL  1879  (J). 

For  the  reasons  stated  above  I  liold  that  the  decision  of  the 
lower  Appellate  Court  granting  a  decree  to  the  plaintiff  is 
correct,  aud  I  accordingly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


I 
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(1)  (1906)  10  Cal.  W.  N.  839  {Madan  Mohan   Mondal  v.  Baikanta  Natk 

Mondal). 

(2)  (190Gj  I.  L.  R.  28  AIL  627  {Bisheshai-  Das  v.  Ram  Prasad). 
O)  93  r.  R.  1879  [F.  B.)  {Ram  Stngh  v.  Nodli  Singh). 
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No-  78. 
Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  LcRossignol. 

JOWALA  SINGH  AND  OTHERS— -Dsfendants)— 
APPELLANTS, 
Versus 
TULSA  RAM-(PL.mTiPF)  -RESPONDENT. 

Civil  Appeal  No.  306  of  1912. 
Regulation  XVJI  of  IS06— mortgage— eonditional  sale— service  of  notice 
where  mortgagor  is  a  mitior. 

Held,  that  where  a  mortgagor  is  a  minor,  a  notice  under  Regulation  XVII 
of  1800  delivered  to  the  de  facto  guardian  of  the  minor  is  sufficient^  whether 
that  person  is  described  as  de  facto  guardian  in  the  notice  or  not. 

Further     appeal  from  the   decree   of  P.  D.  AynetO,  Esquire, 
iXvisional  Judge,  Gujranwala,  at  Lahore,  dated  the  \st  May  1911. 

fc'ewa  Kani  Siugb,  for  Appellants. 
Melir  Chand,  for  Respondent. 

Tlie  Judgment  of  the  Court  was  delivered  by — 

20th  April  1915.  Sir  Donald  Johnstose,  C.  J. — This  was  a  suit  for    possession 

of  laud  en    the   basis   of   a  mortgage-deed    with   a    conditional 
sale  clause.     The  first  Court  framed  a   very   large  number   of 
issues  and  ultimately  dismissed  the  .^uit  with  costs,   principaUy 
on   the  finding    that   service   of   notice   under  the    Regulation 
was  not  valid      The  lower  Appellate   Court,  on  the  other  hand, 
found  service  of  the  notice  valid,  and  in  all  respects   found  that 
the  plaintiff's    suit   must   succeed   and   therefore    substantially 
gave  plaintiff  a  decree    prayed   for   by    him,   though   it  became 
necessary  to  extract  from  the    decree    two   small  plots  of  land 
which  had  been  sold   to   two   persons    called   Bula   Singh   and 
Phula  Singh.     The  defendants  have  filed     a  further   appeal   to  . 
this   Court   and    we   have    heard     arguments.     A    preliminary 
objection  that   the    appeal   is   time -barred    we   have    overruled 
applying  section  5   of    the  Act  in  view   of    the    peculi.ir  circum- 
stances   which  led  to    the    delay    iu    iiliug   the     full    Court-fee 
required.     The  grounds  of  appeal  arc  four    in  number,  but   Mi*. 
Sewa  Kam  Singh,  who  appears  for  the  appellants,  has  intimated 
that  he  cannot  support  the  contention  that  t!ie  suit  is  barred   by 
the  law  of  resjWi'ca^./,  or  the  contention    that  the  suit   is   time- 
barred.     There  remain,  therefore,  the  question  of  the  regularity 
of  the  foreclosure  proceedings  and  the    question  of  consideration 
and  necessity  for  the  mortgage. 

On  page  5  of  the  paper  book  in  the  last  paragraph  the 
story  of  the  service  of  notice  is  told  at  length.  It  appeal's  that 
ou  the  26th  November  1897  notices    were   issued  to  the   three 
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brothers,  Jowala  Singh,  Hazura  Singh  and  Phala  Singh,  the 
last  of  whom  is  now  dead.  Those  notices  were  handed  by  the 
process-server  on  9th  December  1897  to  Jowahi  Singh  for 
himself  and  for  his  brothers.  But  apparently  the  District 
Judge  did  not  think  this  sutEciont  and  ordered  notices  to  be 
issued  again  to  the  two  brothers  of  Jowala  Singh,  and  these 
notices  were  served  on  them  personally  on  the  29th  December 
3897.  Now,  it  appears  th;it  Phula  Singh,  the  third  brother, 
was  a  minor.  We  think  that  this  point,  although  the  lower 
Appellate  Court  seem?  to  have  doubt  about  it,  is  quite  clear  ; 
but  we  agree  with  the  lower  Appellate  Tourt  that  the  earlier 
service  of  9th  December  1897  on  Jowala  Singh  for  Phula  Singh 
was  sufficient.  Although  the  notice  did  not  expressly  state  that 
Jowala  Singh  was  the  guardian  of  Phula  Singh,  as  a  matter  of 
fact  he  was  the  guardian,  and  in  our  opinion  it  is  quite  sufficient, 
where  the  mortgagor  is  a  minor,  that  notice  under  the  Regu- 
lation should  be  delivered  to  his  de  facto  guardian  whether  tl-at 
person  is  described  as  (Ze/tic^o  guardian  in  the  notice  or  not. 
Much  stress  is  laid  by  Mr.  Sewa  Ram  Singh  on  the  fact  that 
Lai  Singh,  lavibardta;  whose  seal  is  on  the  notice,  now  denies 
that  Jowala  Singh  was  present  at  all.  On  the  other  hand,  we 
have  Gaixda  Singh's  statement  as  to  the  writing  of  a  report  on 
the  back  of  the  notice  and  we  have  the  actual  notice  itself  with 
the  report  endorsed.  In  our  opinion  Lai  Singh,  lamhardar,  is 
either  intentionallv  Iving  or  is  at  least  drawing  on  his  imagfina- 
tion  about  an  incident  of  which  he  could  hardly  have  a  recollec- 
tion. On  the  other  hand  Ganda  Singh,  who  seems  to  be  a  quite 
independent  person,  would  very  naturally  remember  the  incident 
as  he  was  actually  called  to  write  an  endorsoment ;  and  both 
the  lower  Courts  appear  to  be  quite  satisfied  that  the  service 
was  effected.  In  these  circumstances  it  is  impossible  for  us  to 
upset  the  concurrent  finding  of  the  Courts  below  on  this  point. 

Mr.  Sewa  Ram  Singh  quotes  P.  L.  B,  1900,  p.  332  (1),  by 
w^ay  of  showing  that  the  endorsement  on  the  notice  raises  no 
presumption  that  notice  was  served.  It  is  obvious  that  this 
argument  has  no  force  whatever  in  a  case  like  the  present  j  where 
there  is  independent  oral  evidence  of  a  trustworthy  kind  to 
corroborate  the  endorsement.  Theie  are  two  other  highly 
technical  points  which  are  taken  by  Mr.  Sewa  Ram  Singh,  both 
of  them  being  based  to  some  extent  ou  a  ruling  134,  ,P.  L.  B., 
1901  (2)  ;  viz.,  first  that  there  is  no  proof  that  a  copy  of  the  ap- 
plication was  given  to  the  mortgagor,  secondly,  that  demand  is 
not  proved  to  have   been   made  before  service  of   notice.     These 

(1)  P.  L.  R.  1900,  p.  332  (Des  Raj  v.  Khan  Bahadur). 

(2)  134  P.  L.  R.  1901  {Chaudhri  Hazara  Singh  v.  Mohammad  Khan). 
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eOEtentions,  are  based  upon  ignorance  of  what  tbe  record 
contains,  for  Ganda  Singh  says  quite  plainly  that  copy  of 
application  was  given,  and  there  is  also  the  evidence  of  one 
Chart  Lai  that  demand  was  made.  Tiiis  demand  was  made 
apparently  after  the  dismissal  of  the  earlier  suit  which  failed 
on  the  score  of  irregularity  of  the  notice,  and  we  find  no 
difficulty  whatever  in  believing  that  on  this  occasion  at  least 
demand  was  also  made. 

We  have  also  heard  argaments  regarding  consideration  and 
"  necessity."  Mr.  Sewa  Ram  Singh  attempts  to  argue  at  one 
and  the  same  time  that  thei'e  was  no  consideration,  and  that 
the  consideration  existed  but  was  met  by  the  execution  of  decree 
proceedings  of  1887,  under  which  one-third  of  the  land  was  sold 
for  Rs.  900.  "We  have  some  doubts  whether  inconsistent  con- 
tentions of  this  sort  are  admissible  ;  but,  however  this  may  be,  we 
cannot  find  that  his  clients  have  proved  either  contention.  As 
pointed  out  by  the  lower  Appellate  Court  the  deed  was  registered 
and  executant  admitted  receipt  of  consideration,  and  in  all  the 
circumstances  the  onus  of  proving  want  of  consideration  lay  on 
appellants,  and  this  onus  has  not  been  discharged.  Then  as 
regards  satisfaction  at  the  time  of  the  execution  proceedings  Mr. 
Sewa  Ram  Singh  is  only  able  to  point  to  vague  generalities  and 
conjectures,  whereas  we  find  frequent  indications  that  the  mortgage 
for  Rs.  200  was  considered  as  still  subsisting,  though  mutation 
on  it  never  was  had.  Thus  Commissioner's  proposal  to  Financial 
Commissioner  for  sale  of  one- third  of  the  land  distinctly  mentions 
the  mortgage  as  still  in  existence,  and  again  the  Subordinate 
Judge,  in  applying  to  the  Collector  for  action  under  section  326, 
(old)  Civil  Procedure  Code,  recites  the  mortgage  and  talks  of  a 
proposal  to  combine  it  and  the  decree-money  in  a  single  big 
mortgage  and  so  satisfy  the  decree,  a  scheme,  however,  that 
fell  through  owing  to  judgment-debtor's  objecting. 

For  these  reasons  we  think  there  is  no  force  in  this   appeal 

and  we  dismiss  it  with  costs. 

Appeal  dismissed. 

No.  79. 
Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr, 
Justice  Shadi  Lai. 
ALLIANCE  BANK  OF  SIMLA,  Ltd.— APPELLANT, 

Versus 
AMRITSAR  BANK  IN  LIQUIDATION,  THROUGH 
OFFICIAL  LIQUIDATORS-RESPONDENT. 
Civil  Appeal  No.  2935  of  1914. 
Indian  Contract  Act,  IX  of  1872,  section  201— bills  sent  for  collection- 
completion  of  agency — trust— claim  for  full  amount  against  liquidators. 

The  Delhi  Branch  cf  the  appellant  Bank  sent  two  bills  for  collection 
to  the  Gwalior  Branch  of  the  Amritsar  Bank  aad  directed  the  latter  to 
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send  "  your  drafts  on  realization  "  after  deducting  the  usual  charges.  The 
Amritsar  Bank  realized  the  money,  made  a  slight  deduction  for  exchange 
and  remitted  the  balance  by  two  drafts  on  the  Delhi  Branch  of  the  People's 
Bank,  Limited.  Before  the  drafts  could  be  cashed,  both  the  People's  Bank 
and  the  Amritsar  Bank  went  into  liq^uidation.  The  appellant  Bank  claimed 
payment  in  full  of  the  amoimts  di:e  on  the  drafts  contending  that  the  Amritsar 
Bank  was  a  trustee  and  not  a  debtor  qua  that  money. 

Held,  that  where  a  person  employs  another  to  collect  money  and  remit 

it    to   him,  the  latter  stands   in  a  fiduciary  relation  towards  the  former  and 
may  in  respect  of  the  money   be   regarded   as  a  trustee    and  consequently 

the  money  collected    is  held   by  the  latter  for  a  specific    purpose  and  does 

not  pass   at  his  bankruptcy  to  the  trustee  in  bankruptcy   as  the  bankrupt's 

property. 

13  Ch.  D.  696  (1),  60  L.  T.  397  (2),  /.  L.  R.,  33  Mad.,  299  (3),  referred  to, 
11  Ch  D.  772  (4),  dissented  from. 

Held,  however,  that,  as  in  this  case  the  appellant  Bank  asked  the 
Amritsar  Bank  specifically  to  send  drafts  on  Delhi,  the  special  business  for 
which  the  agency  had  been  created  was  completed  as  soon  as  the  drafts 
were  despatched  (vide  section  201,  Indian  Contract  Actj  and  the  fiduciary 
relationship  then  came  to  an  end,  and  consequently  the  appellant  Bank  j 
was  simply  a  creditor  of  the  Amritsar  Bank  entitled  to  receive  payment  paii, 
passu  with  other  creditors. 

First  appeal  from  the  order  of  H.   F.   Forbes,  Esquire,  Addi* 
tional  Judge;  Lahore,  dated  the  17 th  November  1914. 

B.  Bevan  Petman,  for  .Appellaut. 
Herbert  and.  Madan  Gopal,  for  Respondent. 

Tlie  Judgment  of  the  Court  was  delivered  by— - 

Shadi  Lal,  J. — The  facts  of  this  case  are  simple  and  may 
be  stated  in  a  few  words.  The  Alliance  Bank  of  Simla,  Delhi  ^"^^^  ^i^'"^'^  ^915. 
Branch,  sent  two  bills  for  collection  to  the  Gwalior  Branch  of 
the  Amritsar  Bank  and  directed  the  latter  to  send  "your 
drafts  on  realization"  after  deducting  the  usual  charges. 
It  appears  that  the  Amritsar  Bank  realized  the  money,  made 
a  slight  deduction  for  exchange,  and  remitted  the  balance  by 
two  drafts  on  the  Delhi  Branch  of  the  People's  Bank,  Limited. 
But  before  the  drafts  could  be  cashed,  both  the  People's  Bank 
and  the  Amritsar  Bank  went  into  liquidation. 

On  the  facts  set.  out  above,  which  are  not  disputed  by  the 
parties,  the  Alliance  Bank  claims  payment  in  full  of  the  amount 
due  on  the  drafts  and  contends  that  the  Amritsar  Bank  was  a 
trustee  and  not  a  debtor  qtul  that  money.  The  learned  Addi- 
tional  Judge  has  overruled    this  contention,  and   after   hearing 

(1)  (1879)  13  Ch.  D.  096  (In  re  Ealletes  Estate). 

(2)  (1889)  60  L.  T.  397  (In  re  Brown,  ex-parte  Flitt). 

(3;  (1909)  /.  L.  R.  33  Mad.    299  {Official  Assignee  of  Madras   v.  Rajam 

Aiyar). 
(4)  (1879;  11  Ch.  D.  772  (Ex-parte  Dale), 
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arguments  on  both  sides  and  considering  tao  law  bearing  on 
the  subject  we  ai'e  of  opinion  that  the  view  taken  by  him.  is 
correct  and  that  this  appeal  must  be  dismissed. 

'Now,  the  principle  of   law   is  firmly   established  that  when 
a  person  employs  another  to  collect  money  and  remit  it  to  him, 
the  latter  stands  in  a  fiduciary  relation  towards  the   former  and 
may  in  respect  of   the    money   so    collected   be  regarded   as  a 
trustee  ;  vide,  inter  alia,  in  re  Hallett's  Estate  (13  Ch.  D.  696)  (1), 
in  re  Brown,  ex-parte   Plitt  (60  L.    T.    397)  (2)  ,    I    L.    R.    33 
Mad.  299  (3).     The  money  is  held  by  him  for  a  specific     purpose 
and  does   not   at      his     bankruptcy     pass     to     the    trustee   in 
bankruptcy  as  the  bankrupt's  property.    As  observed  by  Cave,  J., 
during   the     argument   iu,    ex  parte    Plitt     "  where   the   debtor 
is  to  collect   and  remit,  there  is  confidence   and  trust.     Where 
the  debtor  is    to  use  aad  repay  on   demand  there  is  no   trust." 
Further,   iti  s  clear   that   the  fact   that  the  money  so   received 
has  been  mixed  with  other  money  of  the  agent  is  immaterial  so 
long  as    there  is  a  fund  on   which    the    cestu  que  trast   cm    lay 
his  hands.    Ex-parte  Dale,  (11  Ch.  D.  772)  (4),  waich  lays  down 
the   contrary  rule,  is  not  now  good   law  and   that  judgment  has 
been  expressly  dissented   from   by  the    Court  oE   appeal   in   re 
Hallett's  Estate. 

The  case  so  far  presents  no  diificulty  and  satisfies  all  the 
requirements  which  are  essential  to  the  creatioa  of  a  fidaoiary 
relationship.  But  the  matter  does  not  end  here  As  stated 
supra,  the  appellant  Bank  distinctly  asked  the  Amritsar  Bank 
to  send  drafts  on  Delhi  and  this  direction  was  fully  carried  out. 
"We  consider  that  as  soon  as  the  drafts  in  accordance  with  the 
instructions  were  despatched,  the  special  business,  for  which 
the  agency  had  been  created,  was  completed.  The  agency 
then  ipso  facto  terminated  {vide  section  201,  Indian  Contract 
Act)  and  the  fiduciary  relationship  came  to  an  end.  Hence- 
forward the  appellant  Bank  was  simply  a  creditor  of  the 
Amritsar  Bank  and  if  the  drafts  were  dishonoured,  the  remedy 
was  for  the  recovery  of  the  debt  due  on  those  drafts.  It  seems 
to  us  clear  that  if  a  suit  had  been  filed,  it  would  have  been 
one  for  money  due  by  a  debtor  to  a  creditor  and  the  ordinary 
rule  of  limitation  applicable  to  such  cases  would  have  governed 
the  action. 

In  view  of  the   facts    and   the   law   referred   to   above    We 
think  that  this  is  a  case   of  an  ordinary  debtor  and  creditor  and 

(I)  (1879)  1.3  Ch.  D.  Vm  iTa  ?v  UuUeU's  Estate). 

(2,  (1889)  GO  L.  T.  .•)97  (in  re  Drown,  ex-parte  Plitt). 

(.3)  (1909)  7.  L.  iJ.   33  Mad.  299  (Official  Assignee  of  Madras   v.  Rajam 

Aiyar). 
(4J  (1879;  11  Ch.  D.  772  (Ex-parte  Dale). 
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that  the  claim  for  payment  in  full  has  not  been  established.  The 
appellant  must  be  rec^istered  as  a  creditor  and  shall  receive 
payment  pari  passu  along  with  other  creditors.  The  appeal 
accordingly  fails  and   is  dismissed  with  costs. 

Appeal  dismissed. 


No.  80. 

Before  Ron.  Mr.  Justice  Rattigan  and  Hon   Mr.  Justice 

Leslie  Jones. 

JHABBAN  LAL  AND  ANOTHER— (Plaintiffs)— 

APPELLANTS, 

Versus 

MUSSAMMAT  SAFDARI  BEG  AM  AND  OTHERS— 

(Defendants)— RESPONDENTS. 

Civil  Appeal  No.  973  of  1912. 

Dower— assignment  of  property  to  icidow  in  lieu  of  doicer— subsequent 
attachment  of  that  property  under  decree  against  loidoio  and  other  representa- 
tives of  her  husband  is  subject  to  widow's  lights  as  mortgagee  for  amount  of 
dower. 

On  the  death  of  one  R.  D.  in  January  1909  the  property  of  his  father 
who  had  predeceased  him  was  divided  between  the  mother,  brother  and 
the  young  widow  of  R.  D.,  the  latter  having  assigned  to  her  by  registered 
deed  of  28th  March  1909  a  house  in  lieu  of  her  claim  of  Rs.  25,000  as 
deferred  dower  due  to  her  from  her  deceased  husband  R.  D.  and  obtaining 
possession  thereof.  In  May  1910  plaintiffs  brought  a  suit  against  the 
mother,  brother  and  widow  of  R.  D.  for  recovery  of  Rs.  3,414  due  on  a 
bond  executed  by  R.  D.  and  of  Rs.  2,000  due  on  promissory  notes  executed 
by  the  same  person  and  on  28th  July  19 10  obtained  a  consent  decree  against 
all  three  defendants  to  be  executed  against  all  the  defendants  to  the  extent 
of  property  of  R.  D.  deceased  in  their  hands,  etc.  The  decree-holder  sub- 
sequently in  execution  proceedings  attached  the  house  assigned  to  the 
widow  in  lieu  of  her  dower.  ^ 

Held,  that  the  widow  under  the  circumstances  became  to  all  intents  and 
purposes  a  mortgagee  of  the  house  and  was  entitled  to  retain  possession 
thereof  until  satisfaction  of  her  dower  claim. 

I.  L.  R  17  All.  77  (1),  I.  L.  R.  32  All.  551  (2),  I.  L.  R.  32  All.  563  (3), 
14  M.  I.  A.  377  (4),  /.  L.  R.  7  All.  353  ^5),  9  Bom.  L.  B.  188  (6), 
and  I.  L.  R.  36  All.  558  (7),  referred  to. 

Held  also,  that  there  were  grave  suspicions  of  collusion  between  the 
mother  and  brother  of  R.  D.  and  the  decree-holder  in  order  to  defraud  the 
widow,   but  assuming  that   the  Court  could  not  in   these  proceedings  go 


(1)  (1891)  /.  L.  R.  17  All.  77  (Amanat-un-Nissa  v.  Bashir-un-Nissa). 

(2)  (1910)  I.  L.  R.  32  All.  551  (AH  Bakhsh  v.  Allahdad  Khan). 

(3)  (I'.ilO)  7.  L.  R.  32  All.  563  {Ramzan  AH  Khan  v.  Asghari  Begam). 

(4)  (1871)  14  M.  I.  A.  377  {Mussammat  Bebee  Bachun  v.  Hamid  Hossein), 

(5)  (1885)  1.  L.  R.  7  All.  353  {Azizullah  Khan  v.  Ahmad  AH  Khan). 

(6)  (1907)  9  Bom.  L.  R.  188  {Banoo  Begam  v.  Mir  Aun  Ali). 

(1)  (1914)  i.  L.  R.  36  All,  558  {Tahir-un-Nissa  v.  Nawab  Hasan). 
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behind  the  decree,  the  proper  construction  of  the  decree  was  that  the  decree- 
holder  was  entitled  to  attach  the  house  but  that  such  attachment  is  subject 
to  the  widow's  lien  over  the  house  to  the  extent  of  Rs.  25,000. 

Miscellaneous  appeal  from  the  order  of  the  Court  of  C.  L. 
Dundas,  Esquire,  Divisional  Judge,  Delhi  Division,  dated  the  2\st 
March  1912. 

Nanak  CUand  and    Muhammad  Rafi,  for  Appellants. 

Fazl-i-Hussain,  Santanam  and  Gulab  Din,  for  Respondents. 

The  Judgment  of  tlie  Court  was  delivered  by — 

6th  May  19 \5.  Rattigan,  J. — The   followinac   family  table  will    be    useful 

in  considering  tbe  questions  that  arise  in  this  appeal  :  — 

ZAHIR-UD-DIN  =  Mussammat  Nur  Jahan  Begara  (defendant  No.  2). 


r  ^ 

Riaz-ud-Din  =  Mussammat  Safdari  Razi-ud-Din  (defendant  No.  1) 

Begam  (defendant  No.  3) 

Ziihir-ud-Din  died  on  the  5th  December  1906,  leaving 
very  considerable  property,  and  a  widow,  Mussaramat  Nur  Jahan 
Begum,  defendant  No.  2.  His  son,  Riaz-ud-Din,  died  on  the 
26th  January  1909,  leaving  a  young  widow,  M iissammat  Safdari 
Begam,  defendant  No.  3. 

After  the  death  of  Riaz-ud-  Din,  a  deed  of  partition  of  the 
property  left  by  Zahir-ud-Din  was  executed  On  the  28th  March 
1909,  between  the  three  defendants,  and  by  this  deed,  which 
was  duly  registered,  a  certain  house  was  assigned  to  Mussammat 
Safdari  Begam  in  lieu  of  her  claim  of  Rs.  25,000  as  the  deferred 
dower  due  to  her  from  her  deceased  husband,  Riaz-ud-Din,  the 
deed  stating  that  the  value  of  Riaz-ud-Dia's  share  in  his 
father's  property  was  Rs.  47,000.  It  is  not  denied  that 
Mussammat  Safdari  Begam,  in  virtue  of  this  ari'angement, 
thereafter  obtained  possession  of  the  said  house.  On  the 
4th  May  1910  plaintiffs,  Jhabban  Lai  and  Nathali  Mai, 
brought  a  suit  figainst  all  three  defendants  for  recovery  of  a 
sum  of  Rs.  3,414-1-3  due  on  a  bond  executed  by  Riaz-ud-Din 
and  of  a  sum  of  Rs.  2,000  due  on  promissory  notes  executed 
by  the  same  person,  and  on  the  28th  July  1910  obtained 
•'  a  consent  decree  "  against  all  three  defendants  for  the  full 
amount   claimed  and   costs.     This  decree  runs  as  follows  : — 

"  It  is  also  further  ordered  that  the  decree  will  be  executed 
"  against  all  the  defendants  to  the  extent  of  property  of 
"Riaz-ud-Din,  deceased,  in  their  hands  and  also  against  the 
"  person  of  defendant  No  1.  It  is  also  further  ordered  that 
"  this  decree  is  not  to  be  executed  for  six  months  from  this 
"  date  during  which  time  the  defendants  will  not  alienate  in 
"  any  way  any  property  of  the  deceased  in   their  hands  -vYithout 
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"  the  permission  of  tlie  Court  and  will  pay  into  Court  what 
"  they  realise  by  such  transfer  up  to  the  decretal  amount, 
"  including  interest  and  costs." 

Before  proceeding,  we  may  here  note  that  Mussammafc 
Safdari  Begam  is  described  by  the  Divisional  Judge,  writing 
in  March  1912,  as  a  "  young  pardanashin  lady  of  barely 
eighteen  years  of  age,"  and  this  young  lady  must,  therefore, 
at  the  time  of  the  decree  (July  1910),  have  been  about  16 
years  old  (see  also  the  statement  of  her  brother  Mirza  Hamid 
Ali  Khan  made  on  the  29th  November  1911).  It  is  also  to  be 
noted  that  about  a  year  prior  to  the  date  of  the  decree,  .she 
had  been  given  possession  of  the  house  in  question  in  satisfac- 
tion of  her  undoubted  and  incontestable  right  to  claim 
Rs.  25,000  as  deferred  dower  from  her  late  husband's  estate, 
and  she  had  been  given  possession  of  this  house  by  the  heirs 
of  her  husband.  In  these  circumstances,  there  is  ample 
authority  for  holding  that  she  became,  to  all  intents  and 
purposes,  a  mortgagee  of  the  house  and  was  entitled  to 
retain  possession  thereof  until  satisfaction  of  her  dower 
claim  rsee  e.g.  I.  L  B.  17  All.  77  (1),  32  All.  551  (2), 
and  56.5  1.3) ;  i4,  ill.  I.  yl.  377  (4),  /  L.  B.  7  All.  3bS  {b), 
9  Bom.  L.  B.  1S8  (6),  36  All.  55S  (7),  &c.  So  far, 
then  as  this  house  was  concerned,  there  was  no  conceivable 
reason  why  she  should  have  consented  to  a  decree  which 
might  have  imperilled  her  rights,  as  her  lien  over  the  property 
fully  protected  those  liglits,  as  against  such  claimants  as 
plaintitfs.  But  she  was  a  young  pardanashin  girl  and  was 
obviously  duped  by  the  other  parties  to  the  litigation,  which 
resulted  in  the  "  consent  decree,"  and  everything  points  to  the 
possibility  that  the  decree  holders  and  defendants  Nos.  1  and  2 
conspired  against  her.  That  such  may  have  been  the  case  is, 
we  think,  a  fair  inference  from  tiie  facts  that  though  she  was 
a  minor  at  the  time,  no  gtiardian  ad  litem  appears  to  have  been 
appointed,  and  that  though  there  is  ample  other  property 
belonging  to  the  estate  of  Riaz-ud-Din  in  the  hands  of  defen- 
dants Nos.  1  and  2,  the  d(  cree-holders  (as  soon  as  the  period 
of  6  months  specified  in  the  decree  had  elapsed),  forthwith 
proceeded  to  attach  the  house  in  the  possession  of  defendant 
No.  3.  The  first  Court  unfortunately  did  not  realize  how 
defendant  No,  3    had  apparently    baen  defrauded  and  therefore 

(1)  (1894)  /.  L.  R.  17  All.  77  (Amanat-un-Nissa  v.  Bashir-un-Nissa). 

(2)  (1910)  I.  L.  R.  32  All.  551  [Ali  Dakhsh  v  Allahdad  Khan). 

(3)  (1910J  I.  L.  R.  32  All.  563  (Ramzan  Ali  Khan  v.  Asghni  Begam). 

(4)  (.1871)  14  M.  I.  A.  377  {Miissi7nviat  Bebee  Bachun  v.  Hamid  Hossein), 

(5)  (1885)  I  L.R.I  All.  353  (AzizuUah  Khan  v.  Ahmad  AH  Khan). 

(6)  (1907;  9  Bom.  L.  R.  188  {Banoo  Begum  v.  Mir  Aun  Ali).  » 

(7)  (1914)  I.  L.  R.  36  All.  558  (Tahir-un-Nissa  v.  Naicab  Hasan). 
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rejected  her  objection  to  the  attachmeut  on  the  ground  {that 
she  was  "  estopped  "  from  denying  the  force  of  the  consent 
decree.  It  is  to  be  regretted  that  the  learned  District  Judge 
who  had  the  minority  of  the  girl  brought  to  his  notice  did  not, 
in  deciding  that  she  was  "  estopped  j"  from  contesting  the 
decree,  keep  in  mind  the  facts  that  defendant  No.  3  was  at  the 
time  of  decree  very  young,  if  not  a  minor,  and  had  nothing  to 
gain,  but  everything  to  lose,  by  consenting  to  a  decree  which 
greatly  prejudiced  her  undoubted  rights. 

The  Divisional   Judge   reversed   the   order  of   the  District 
Judge   and    upheld   the    objections    urged   by  defendant  No.  3, 
and   in  our  opinion,   quite   I'ightly.     The   decree  is   open  to  the 
gravest   suspicion   so  far  as  it  affects    the  rights  of  Mussamraat 
Safdari    Begam   and  is  highly  suggestive  of   trickeiy   practised 
upon   her.     But  assuming  that   we   cannot  in  these  pi'oceedings 
go   behind  the   decree,   we   have  no   hesitation   in  holding  thnt, 
propeily    construed,   that  decree   merely   amounts   to  this,   that 
the  decree-holder   is    entitled  to  attach   the  house  in  her  posses- 
sion, but  tbat  it  does  not  give  him   the  right  to   ignore  the  lien 
which    she  has,  in  law  and  equity,  upon  that  house  to  the  extent 
of   her  dower   claim   of  Rs.   25,000.     The   order   under   appeal 
probably   goes   too  far    in   declaring    that     the   house   cannot 
be   attached    at   all ;    and  we  therefore   accept  the  appeal  to  the 
extent    of   varying    the  declaration  po-o  tanto.     In  other   words, 
we]  declare  that   the  house  in  question  is    liable  to   attachment, 
but  that  such  attachment  is   subject  to   the  objector's   lien  over 
the   house   to    the   extent   of   Rs.    25,000.     As   we   practically 
uphold  the  order  of  the  Divisional  Judge,  we  direct  appellants  to 
pay  respondents'  costs   in  this  Court.     Mr.  Santanam  for  defen- 
dant  No   1  contends   that    he    was   wrongly   impleaded   as    a 
respondent  in  this  appeal  as  he  is  not  interested  one  way   or  the 
other   in  it,  and  he  asks   for  costs.     But   we   see  no   reason   to 
award  him  costs,  as  he  must  have  known  that  his  presence  here 
to-day  was  quite  unnecessary,  as  no  order  of  ours  could  possibly 
affect  him  on  this  appeal.  Appeal  accepted  in  part. 

No.  81. 

Before    lion.  Sir  Donald  Johnstone,  Kt ,  Chief  Judge. 
SAWAN  MAL  AND  OTHERS— (Dependants)— 
APPELLANTS, 
Versus 
SHIB  DIYAL  AND  OTHERS— (Plaintiffs)  — 
RESPONDENTS. 
Civil  Appeal  No.  590  of  1914. 
Ciril  Procedure  Code,  1859,  sections  256-259— CuiZ  Procedure  Code, 
1882,  sections  311,  SU— Civil  Procedure  Code,  1908,  order  21,  rules  92  and 
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M— auction  sale— when  absolute— confirmation  of  sale—necessity  of    sale 
certificate. 

Held,  that  confh-mation  of  an  auction  sale  is  necessary  before  title  passes 
and  the  sale  becomes  absolute  (i.  e.  title  passes)  on  confirmation — vide  order 
21,  rule  92  (1)  of  the  Code  of  Civil  Procedure,  but  the  sale  certificate  is  little 
more  than  evidence  of  title. 

27  P.  R.  1892  (1)  (following  1.  L.  R.  12  Bom.  589)  (2\  92  P.  R.  189.3 
(p.  3G7)  (3),  9  P.  R.  1903  (i),  92  P.  R.  1907  (5),  and  notes  to  section  G5  of 
Woodroffe  and  Amir  All's  Code  of  Civil  Procedure,  referred  to, 

52  P.  R.  1897  (6),  distinguished. 

Held  also,  that  confirmation  of  an  auction  sale,  where  not  made  in  precise 
terms,  may  sometimes  be  inferred  from  the  nature  of  the  action  taken  by  the 
executing  Court  on  receipt  of  report  of  sale  and  that  in  the  present  case  the 
proper  inference  was  that  the  sale  was  confirmed. 

Second  appeal  from  the  decree  of  A.  E.  Marttneau,  Enquire, 
Additional  Divisional  Judge,  Amritsnr  Division,  at  Gurdaspur, 
dated  the  Srd  January  1914. 

Nand  Lai,  for  Appellants. 
Manohar  Lai,  for  Respondents. 
The  Judgment  of  the  learned  Chief  Judge  was  as  f'llojvs  : — 

Sir  Donald  Johnstoxe,  C,  J. — In  this  case  plaintifFs,  as  10^^  Ifa^  1915. 
representing  some  of  the  original  owners,  sued  for  redemption 
of  half  of  a  house  on  payment  of  Rs.  400.  The  mortgage  dates 
back  to  1S64.  Defendants,  representatives  of  the  original 
mortgagees,  pleaded  right  to  refund  of  their  expenditure  on  the 
house,  and  also  that  Lila  Ram,  mortgagee,  bought  at  auction  one- 
eighth  share  of  the  house  which  was  sold  ty  auction  under  a 
decree  against  one  mortgagor  Bilas,  The  latter  is  the  only 
question  now  for  consideration.  The  first  Court  gave  plaintiffs  a 
decree  for  redemption  of  three-eighths  of  the  house  on  condition 
of  their  paying  Rs.  319-2-0.  The  lower  Appellate  Court, 
however,  found  that  the  aforesaid  auction  sale  had  never  been 
'*  confirmed  "  and  so  allowed  redemption  of  the  whole  one-half 
of  the  house,  but  disallowed  defendant's  claim  for  expenses, 
thus  awarding  redemption  for  Rs.  400. 

Defendants  have  again  appealed  here.  I  find  the  real  facts 
are  that  Bilas's  one-eighth  share  was  put  up  to  auction  and  sold 
to  Lila  Ram  on  9th  August  ]  866.  As  mortgagees  were  in  posses- 
sion, this  sale  made  no  difference  in  actual  occupation.  When 
the  sale  was  reported  to  the  Court,  it  did  not  in  so  many  words 
confirm  "  the  sale.     It  passed  the  following  order  : — 


(( 


(1)  27  P.  R.  1892  (Budhu  v.  Hira). 

i2)  (1886^  /.  L.  R.  12  Bom.  589  (Khushal  Pana  Chand  v.  Bhimabai). 

(3)  92  P.  R.  1893  (p.  367)  {Than  Singh  v.  Kazim  Ali). 

(4)  9  P.  R.  1903  (Ajudkia  Pershad  v.  Chandan). 
(5j  92  P.  R.  1907  (Girdhari  Lai  v.  Bhago). 

(6)  52  P.  R.  1897  {Budh  Singh  v.  Hardial  Singh). 
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"Digndar  ho  had  waza  liakk-i- commission  iva  rasum-i-stamp 
wa  zar-i-rahn  Ice  ba-alhaz-i-rasid  (rujnye  ?)  diye  jawen."  The 
available  money  was  paid  to  tlie  decree-holder  ;  and  in  my 
opinion  this  order  was  tantamount  to  confirmation  of  the  sale. 
If  the  sale  had  not  been  confirmed,  the  Court  would  have 
ordered  fresh  auction  or  taken  some  other  step ;  and  in  my 
opinion  the  acceptance  of  the  money  by  the  Court  and  the  order 
for  payment  to  the  decree-holder  proves  confirmation  of  the 
sale. 

It  is  urged,  however,  that  title  never  passed  because  no 
sale  certificate  was  ever  taken  out  :  I  have  been  referred  to 
sections  256-259,  Act  VlII  of  1859  (in  force  at  date  of  this 
a'uction),  to  sections  f-J-i,  Civil  Procedure  Code  (1882)  ;  and 
to  order  21,  rules  92  and  94,  Civil  Pi^ocedure  Code,  now  in  force. 
I  agree  with  plaintiffs  that  confirmation  of  auction  sale  is 
necessary  before  title  passes,  but  then  I  hold  that  the  sale  was 
confirmed,  and  perusal  of  rule  92  (I),  order  21,  Civil  Pi'ocedure 
Code,  shows  that  the  sale  becomes  absolute  {i.  e.  title  passes)  on 
confirmation.  As  the  learried  commentators  Woodroffe  and 
Amir  AH  abundantly  show  in  their  notes  under  section  65  of 
the  Code,  the  sale  cei^tificate  is  little  more  than  evidence  of  title, 
a  view  that  is  further  fortified  by  a  glance  at  rule  94,  under 
which  the  certificate  is  to  bear  the  date  on  which  the  sale 
became  absolute,  i.  e.  day  of  confirmation. 

It  is  perhaps  hardly  necessary  to  support  by  reference  to 
rulings  a  point  that  seems  fairly  clear,  but  the  following  cases 
are  indirectly  in  favour  of  the  views  I  have  expressed  above — 
27  P.  B.  92(1)  (following/.  L.  U.  12  Bom.  589)  (2),  92  P.  B. 
1893  (at  page  867)  (3),  9  P.  E.  1903  (4),  92  P.  B.  1907  (5). 
I  have  also  studied  52  P.  B.  1897  (6),  but  find  it  deals  with  the 
"state  of  affairs  betiveen  sale  and  confirmation. 

I  hold,  then,  that  confirmation  of  an  auction  sale,  where  not 
made  in  precise  terms,  may  sometimes  be  inferred  from  the 
nature  of  the  action  taken  by  the  executing  Court  on  receipt  of 
report  of  sale,  that  in  the  present  case  the  proper  inference  is 
that  sale  was  confirmed  ;  and  that  the  absence  of  a  sale  cei-ti- 
ficate,  where  the  sale  has  been  otherwise  proved  to  have  become 
absolute,  does  not  prevent  title  passing  to  the  purchaser. 

I  therefore  dismiss  this  appeal  with  costs. 

Appeal  disniissed- 

(1)  27  P.  R.  1892  (Budhu  v.  Hira). 

(2)  (1886)  /.  L.  R.  12  Bom.  589  {Khuslial  Pana  Chand  v.  Bhimahai). 

(3)  92  P.  R.  1893  (p.  367)  {Than  Singh  v.  Kazim  AH). 

(4)  9  P.  R.  1903  {Ajudhia  Pershad  v.  Chandan). 

(5)  92  P.  R.  1907  (Girdhari  Lai  v.  Bhago). 

(C)  52  P.  B.  1897  {Bu.dh  Singh  v.  Ilardial  Singh), 
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No.  82. 

Before  Eon.  Mr.  Justice  Rattigan  awl  Kan.  Mr,  Justice 

Leslie  Jones. 
GUL  MUHAMMAD  — (Defendant)— APPELLANT, 

Versus 

TOT  A  RAM— (Plaintiff)— AND  LAL  DITTA   MAL— 
(Defendant)— RESPONDENTS. 

Civil  Appeal  No.  86  of  1913. 

Punjab  Laws  Aci,  IV  of  1872,  section  d— pre-emption— combined  sale 
and  exchange -libeiiy  of  parties  to  effectuate  their  intentions  so  as  to  prevent 
pre-emptors  from  interfering. 

The  transaction,  in  regard  to  which  the  present  pre-emption  suit  was 
brought,  transferred  certam  land  situate  in  Mauza  Arain  in  consideration  of 
(a)  Rs.  3,900  in  cash,  and  (6)  certain  land  situate  in  Mauza  ,Baghewala  valued 
at  Rs.  1,100  ;  the  question  for  decision  ^as  whether  the  transaction  did  or  did 
not  amount  to  a  "  sale"  within  the  meaning  of  section  9  of  the  Punjab  Laws 
Act. 

Held,  that  the  part  of  the  consideration  for  the  conveyance  given  in 
land  was  of  considerable  value  and  could  not  be  ignored  ;  that  the  transac- 
tion was  therefore  of  a  mixed  character  being  partly  sale  and  partly  exchange, 
the  two  parts  being  so  inextricably  connected  that  it  was  impossible  to  separate 
them  ;  and  that  consequently  the  transaction  was  not  a  sale  within  the  meaning 
of  section  9  of  the  Punjab  Laws  Act,  in  the  absence  of  proof  that  it  was  in  fact 
a  sale  and  not  what  it  purported  to  be. 

Ill  P.  R.  1885  (1),  referred  to. 

29  P.  R.  1893  (2),  distinguished. 

7ieW  a/so,  that  it  was  open  to  the  parties  to  ei?ectuate  their  cOmmoil 
intentions  in  a  manner  which  would  preclude  pre-emptors  from  interfering 
with  theii"  wishes. 

64  P.  R.  1888  (3),  45  P.  R.  1895  (4)  per  Stogdon,  J.,  referred  to. 

Second  appeal  from  the  decree  of  S   Wilberforce^  Esquire,  Divisional 
Jiidge,  Multan,  dated  the  26^7i  November  1912. 

Fazl-i-Hus.saia  and  Govind  Da3,  for  Appellant. 

Santanam,  for  Respondents. 

The  Judgment  of  the  Court  was  delivered  by-^ 

Rattigan,  J. — The  history  of  this  very  protracted   litigation   iQ^/i  May  191. ^, 
is  given  in  detail  up  to  May  1910  in  the   order   of   the   present 
Chief  Judge  in  Civil  Appeal  828  of  1910,    virhich  concluded  with 
the  words,  "  the  District   Judge   should   now  take  up  this    long 
delayed  case  and  dispose  of  it  with  all  convenient    speed."    Thi.s 

(1)  111  P.  R.  1885  {Khairulla  v.  Mir  Hamza), 

(2)  29  P.  R.  1893  (Gul  Muhammad  Khan  v.  Khan  Ahmad  Shah), 

(3)  64  P.  R.  1888  {Chowdhri  Asa  Nand  v.  Mamun). 

(4)  45  P.  R.  1895  {Tikaya  Ram  v.  Dharam  Chand), 
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order  is  dated  30th  May  1910  and  by  that  time  the  case  had, 
for  one  reason  or  another,  been  draoforinof  alousr  since  the  5th 
November  1902  when  the  suit  was  first  instituted.  The 
District  Judge,  after  this  Court's  order  of  remand,  proceeded 
to  re-try  the  case  and  eventually  gave  judgment  in  favoar  of 
plaintiff, 'I'ota  Ram,  on  the  22nd  March  1911,  granting  him  a 
decree  for  possession  by  pre-emption  of  the  lands  specified  in 
the  plaint  upon  payment  of  Rs.  4,700  by  the  2.3rd  May  1911. 
Defendant-vendee  appealed  to  the  Divisional  Judge,  bat  his 
appeal  was  dismissed  on  the  26th  November  1912,  whereupon 
he  preferred  a  further  appeal  to  this  Court,  and  it  is  this  appeal 
which  came  up  for  hearing  before  us  on  the  6th  instant.  The 
case  has  thus  been  before  the  Courts  for  a  period  of  some  12^ 
years,  but  it  is  difficult  to  apportion  the  blame  for  this 
excessive  delay  in  the  disposal  of  a  case  which  so  far  as  the 
facts  are  concerned,  is  simple  enough.  Briefly  stated  these 
facts  are  as  follows  :  — 

By  deed  dated  the  21st  November  1901  and  duly  I'egistered 
one  Lai  Ditta  Mai,  an  Arora  of  Mauza  Hazratwala  in  the  Dera 
Ghazi  Khan  district,  transfei^ed  the  following  lands  in  Mauza 
Pir  Bakhsh  Shai'ki  to  defendant  No.  1,  Gul  Muhammad,  an 
Arain  lambardar  of  Mauza  Arain,  namely : — 

(1)  75  kanals  17  marlas  of  well  Hasan  wala  ; 

(2)  305  kanals  12  marlas  of  well  Israiwala  ;  and 

(3)  248  kanals  18  marlas  of  well  Niaziwala. 

The  consideration  for  the  transaction  is  stated  in  the  deed 
to  have  been  (a)  the  sum  of  Rs.  3,900  paid  in  cash,  and  (2)  the 
conveyance  by  the  vendee  to  the  vendor  of  the  following  lands, 
valued  at  Rs.  1,100,  namely  : — 

(1)  76  kanals  16 j  marlas  of  well  Bhatiwala  ; 

(2)  36  kanals  16  marlas  of  well  Kutabwala  ;  and 

(3)  7  kanals  13|  marlas  of  well  Tharawala  ; 

The  three  wells  last  mentioned  are  situate  in  Majiza 
Baghewala  which  is  about  2  kos  distant  from  the  vendor's  place 
of  residence.  A  suit  for  pre  emption  was  instituted  against 
the  vendee  on  the  5th  November  1902  by  three  persons,  Malik 
Mahmud  Bakhsh,  Ahmad  Ali  and  Tota  Ram,  but  the  fir.st  two 
claimants  have  dropped  out  of  the  case  and  we  are  now  con- 
cerned merely  with  the  claim  of  the  third,  Tota  Ram,  an  Arora, 
resident  of  Mausa  Hazratwala.  He  bases  his  right  to  pre-empt 
on  the  ground  that  he  is  a  co-sharer  in  the  land  sold,  and  it  is 
not  denied  that  under  the  law  as  it  existed  at  the  time  when 
the   claim  was  preferi-ed  (that  is  to  say,  under  the  Punjab  Laws 
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Act,  1872)  lie  has  the  right  to  pre-empt,  (1)  if  the  transaction 
can  be  regarded  as  a  "  sale  "  within  the  meaning,  and  for  the 
purposes,  of  section  9  of  that  Act,  and  (2)  if  defendant's  plea 
that  plaintiff  consented  to  the  sale  is  not  established. 

The  District  Judge  found  that  the  transaction  was  a 
"  sale,"  that  plaintiff  had  not  waived  his  right  to  claim  pre- 
emption, that  the  lands  given  by  the  vendee  to  the  vendor  were 
not  worth  more  than  Rs.  1,100  ;  and  that  the  actual  amount 
paid  in  cash  by  the  vendee  was  Rs.  3,600-  He  accordingly 
granted  plaintiff  a  decree  for  possession  on  payment  of  Rs.  4,700 
by  the  date  specified. 

The  Divisional  Judge   on   appeal  upheld   the    decree.     He 
was  of  opinion  that  the  fact  that  the  consideration  was  received 
partly   in  cash  and  partly  in  kind  did  not  affect  the  nature  of  the 
transaction    which  was  in    reality  a   sale,  "  the   exchange    part 
of  the  transaction  being    inseparable  from  the    sale   part."     He 
further  agreed  with  the  District  Judge  that  the  alleged     waiver 
by  plaintiff  had  not  been  established.     Defendant  has   preferred 
a  second  appeal  to  this  Court  and  the  main    question    before    us 
is  whether  the  Divisional  Judge    was     right    in    construing    the 
deed  as  one  of    sale.     Mr.    Santanam    for   respondents    further 
urged  that  even  if   this    Court  was    of   opinion    that    the    deed 
interpreted  simply  with  reference  to  its  terms    was    not   a   sale 
^ure  and  simple,  he  was  still    entitled  to  prove  aliunde  that  the 
transaction,  thougb   disguised    as  a  mixed    transaction   of   sale 
and  exchange,  was  nevertheless  in  essence    and  ia  fact  merely  a 
sale,  effected  in  this  peculiar  form  in  order  to  evade  the    claims 
of  pre-emptors.     Respondent  who  was    no  party  to  the   deed   is 
obviously  entitled  to  refer  to  the  conduct  of  the  parties   and   to 
exti-aneous  matters  to  establish  this  plea,  and   we  have    accord- 
ingly heard  the  appeal  argued  at  length  on  this  basis. 

As  regards  the  deed  itself  we  may  at  once  clear  the  ground 
by  saying  that  we  entirely  agree  with  the  learned  Divisional 
Judge  that  it  represents  one  entire  transaction  in  the  sense  that 
it  is  impossible  to  divide  it  into  two  separable  portions,  of 
which  one  represents  a  sale  and  the  other  an  exchange  transac- 
tion. As  a  matter  of  fact  it  is,  we  think,  exactly  what  it 
purports  to  be,  a  sale  and  an  exchange  inasmuch  as  part  of  the 
consideration  is  money  and  part  other  land  given  in  exchange, 
but  it  is  not  possible  to  say  of  any  part  of  the  land  transferred 
to  Gul  Muhammad  that  that  part  was  sold  or  that  that  part 
was  exchanged.  In  other  words,  though  it  was  partly  a  sale 
and  partly  an  exchange,  the  transaction  must  be  regarded  as 
indivisible  and  plaintiff's  claim  to  pre-empt  can  succeed  only   if- 
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he  can  establisli  that  the  transaction  as  a  whole  was  a  sale 
within  the  meaning  of  section  9  of  the  Punjab  Laws  Act,  it 
not  being  contended  that  by  custom  obtaining  among  the  parties 
the  right  of  pre-emjDtion  exists  in  respect  of  an  exchange  of 
immoveable  properties. 

Now  as  we  have  remarked,  the  deed  itself  purports  to  be 
one  of  sale  and  of  exchange,  and  it  is  not  denied  that  the  actaal 
consideration  consisted  not  merely  of  money  but  also  of  the 
conveyance  to  the  vendor  of  a  large  area  of  land  valued  (and 
apparently  not  over- valued)  at  Rs.  1,100.  This  latter  part  of 
the  consideration  is  not  of  such  trifling  character  as  to  be 
ignored,  on  the  contraiy,  it  forms  a  considerable  and  by  no 
means  negligible  portion  of  the  consideration.  In  this  respect, 
then,  the  present  case  differs  radically  from  that  upon  which 
Mr.  Santanam  especially  relied,  No.  29  P.  B.  1893  (t),  where  the 
consideration  for  the  transfer  consisted  of  Rs.  4,500  in  cash  and 
one  gJiumao  of  land,  valued  at  Rs.  40  or  Rs.  50,  and  it  Tfas  held 
that  the  viere  addition  of  this  small  piece  of  land  could  not  alter 
the  real  nature  of  the  transaction  which  was  that  of  sale.  As 
Plowden,  S.  J.  observed  in  Ins  judgment  in  that  case,  "  without 
attemj^tlng  to  define  sale  or  exchange,  we  entertain  no  doubt 
that  a  permanent  transfer  of  land  in  a  village  for  a  sum  of 
money  plus  something  that  is  not  money  does  not,  merely 
because  of  such  addition,  of  necessity  cease  to  be  a  sale  within 
the  meaning  of  the  Act.  If  a  transfer  of  land  for  Rs.  100  is  a 
sale,  we  entertain  no  doubt  that  the  parties  to  the  transaction 
by  agreeing  that  the  price  should  be  Rs.  100  and  (for  example) 
a  brass  lota  could  not  alter  the  true  character  of  the  sale  and 
exclude  it  from  being  the  subject  of  a  claim  for  pre-emption, 
otherwise  the  whole  law  of  pre-emption  in  the  Punjab  as  con- 
tained in  this  title  of  the  Laws  Act  might  be  reduced  to  a  dead 
letter.  We  consider  that  whatever  form  the  parties  to  the 
transaction  may  choose  to  give  it  for  their  own  purposes  or  for 
the  purpose  of  defeating  a  pre-emptor's  claim,  the  question 
remains  open  to  the  Courts  to  decide  whether  the  particular 
transaction  does  or  does  not  amount  to  a  sale  within  the  meaning 
of  that  section."  We  entirely  accept  this  statement  of  the  law 
and  agree  that  every  case  must  be  decided  upon  its  own  facts. 
But  is  it  possible  to  describe  an  indivisible  transaction  as  purely 
a  sale  when  the  consideration  consists  (as  it  does  here)  of  a  cash 
payment  of  Rs.  3,600  and  the  transfer  of  land  valued  at 
Rs.  1,100  ?  This  is,  it  seems  to  us,  a  very  different  case  from 
that  dealt  with  by  the  learned  Judges  who  decided  No.  29 
P.  E.  1893  (1),  and  the   authority    most   in    point    is    No.    Ill, 

(1)  29  P.  B.  1893  {GuL  MuhammadKhaa  v.  Khan  Ahmad  Shah). 
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P.  B.    1885  (1),  where  a  Divisional  Bench    of   this  Court   held 
that  a  transfer  of  land  for  a  consideration   of  Rs.  280  plus    the 
addition  of  11  hanah  of  land    was  not  a  sale   but   an    exchansra 
and  as  such  not  subject,  apart    from   established  custom,   to   a 
claim  for  pre-emption    (see   the   judgments  of  Burney,  J.,  dated 
28th  February  1884  and  12th  July  1884).     In  our    opinion    the 
transaction   with  which    we   are     concerned  was  of   a  mixed 
character,  being  partly  sale,  and  partly  exchange,  the  two  parts 
being,  however,  so  inextricably    connected  that  it  is    impossible 
to  separate  them.     In  the  circumstances,  we  cannot    regard  the 
transaction  as  a  sale  and  as  a  rfsult   the   plaintiff   who   claims 
a  very  exceptional  privilege  based  upon  a  provision  of  law  which 
must  be  strictly  construed,  must  fail  unless    he    can   satisfy   us 
by  extraneous  evidence  that  this  transaction   was  in  fact  a   sale 
and  not  what  it  purports  to  be.     Here  the    plaintiff   has  a  very 
diflBcult  case,  as  he  is  forced  to  admit  that    a   large    portion   of 
the  consideration  consisted  of  land  given   by  the   alienee  to   the 
alienor.     He   tries,   however,    to   overcome     this    diflBculty   by 
pointing  to  the  fact  that  on  a  previous  occasion   when   the  pre- 
sent alienee  exchanged  certain  lands   with   a   third  person,   he 
subsequently  re-purchssed  his  land.     The  District  Judge   refers 
to  this  incident  and  remarks    that  it  took   place    under    similar 
circumstances,  but  we  are  unable  to  find   any    justification    for  . 
the  remark.     It  is  not  shown  that  on  that  occasion  the   present 
alienee  did  more  than    excharge  a  plot   of   his   land  for   a  plot 
of  land  belonging  to  another,  and  th:it    about  a  year    afterwards 
he  re-purchased  his  own  land.     But  apart  from    this   objection, 
the  broad  fact  remains  that  in  the  present    case  some  33  or   14 
years  have  elapsed  since  the  transaction   in   question   and   that 
the   alienee  has     made     no  attempt   to  re-purchase     the   land 
transferred  by  him  to  Lai  Ditta  Mai.     On  the    other   hand,   we 
have  the   emphatic    assertion   of   the   latter   that   he   actually 
wanted  land  and  would  not  have  agreed  to  the   transaction    had 
it  been  only  money  that  was  offered  to  him  by  the  alienee.     To 
quote  his  own  words  "  I  exchanged  lands  because  my  lands   were 
dry  and  for  14  years  had   produced  no  crops,  and   Gul  Muham- 
mad's land  was  cultivated.     My  land   was  the  larger  area.     We 
exchanged   lands.     Had   the   defendant   not   given   me   land,  I 
would  not  have  sold  him  any,  i.  e.,   without  lands  in  exchange." 
Mr.  Santanam    argued   that  this  was  a  mere   subterfuge ;  that 
Lai  Ditta  Mai  was  badly  in  need  of  money  and  not  of  land,  and 
that  the  transaction  between  him  and  Gul   Muhammad  took  the 
shape  it  did  simply  to  evade   the   claims   of   pre-emptors.     The 


(1)  111   P.  n.  1885  (Khairullaw.  Mir  Eamza). 
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best  answer  to  this  argument  is  that  though  some  14  years 
have  since  elapsed,  Lai  Ditta  Mai  is  still  in  possession  of  the 
land  transferred  to  him  by  Gal  Muhammad,  and  apparently 
has  no  intention  of  parting  with  that  land  which  he  says  he  has 
found  most  valuable.  Moreover,  even  if  the  transaction 
had  as  its  object  the  evasion  of  pre-emptor's  claim,  the 
means  employed  were  not  unlawful  and  it  was  open  to  the 
parties  to  effectuate  their  common  intentions  in  a  manner  which 
would  preclude  pre-emptors  from  interfering  with  their  wishes, 
(see  No.  64  P.  JS.,  1888  (I),  No.  45  P.  B.,  1895  (2),  per 
Stogdon,  J.). 

For  the  reasons  given  we  hold  that  the  alienation  in  favour 
of  Gul  Muhammad  was  not  a  "  sale  "  within  the  meaning  of 
section  9  of  the  Punjab  Laws  Act  and  that  no  right  of  pre- 
emption accrued  in  respect  of  it.  We  accordingly  accept  the 
appeal  and  direct  that  plaintiff's  suit  stand  dismissed  with  costs 

throughout. 

Ap2^eal  accepted. 


No.  83. 
Before  Bon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 

Shadi  Lai. 
FAZLUD-DIN— (Defendant)— APPELLANT, 

Versus 

KHARAK  SINGH— (Plaintiff) -GHUL AM  RASUL 
AND  ANOTHER— (Defendants)— RESPONDENTS. 

Civil  Appeal  No.  258  of  1913. 

Regulation  XVII  of  1806,  section  7 — legal  representatives  of  mortgagor — 
sufficiency  of  deposit — redemption  of  lohole  mortgage  by  part  owner  of  equity 
of  redemption. 

Held,  that  the  words  "  legal  representatives  "  in  section  7  of  Regulation 
XVII  of  1806  include  any  person  who  is  interested  ia  protecting  the  estate 
and  it  is  immaterial  whether  the  interest  is  created  by  the  operation  of  law  or 
by  a  contract  between  the  parties  and,  consequently,  the  purchaser  of  the 
equity  of  redemption  has  the  right  to  make  the  deposit  of  the  mortgage  money 
under  that  section. 

10  M.  I.  A.  1  (3),  7.  L.  R.  1  All.  499  (4),  31  P.  R.  1883  (5),  and  3  W.  R. 
230  (6),  referred  to. 

Held  also,  that  the  words  "  amount  due  "  used  in  the  proviso  to  section 
7  refer  to  the  earlier  portion  of  the  section  and  denote  the  "  sum  lent " 

(1)  64  P.  R.  1888  {Chowdhri  Asa  Nand  v.  Mamun). 

(2)  45  P.  R.  1895  [Tikaya  Ram  v.  Dliaram  Cliand). 

(3)  (1863)  10  M.  I.  A.  1  [Mohun  Lall  v.  Guluck  Ckunder). 

(4)  (1877)  /.  L.  R.  1  All.  499  {Dirgaj  Singh  v.  Debi  Singh). 

(5)  31  P.  R.  1883  {Mulraj  v.  Sobha  Ram). 

(6)  (1865}  3  W.  R.  230  {Kishen  Bullubh  v.  Messrs.  Belasoo  Commur). 
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under  the  mortgage  deed  plus  interest  (Jue  thereon  if  the  mortgage  is 
without  possession,  and  do  not  include  costs  of  improvements  chargeable 
under  the  deed,  nor  anj'  money  due  as  rents,  though  that  money  was  charge- 
able  on  the  estate  under  the  deed. 

N.  W.  P.  S.  D.  1853,  p.  161  (1),  and  Ghosh  on  Mortgages    (3rd  edition, 
p.  971). 

Held  also,  that  as  the  mortgage  in  this  case  was  with  possession  the 
amount  required  to  be  deposited  was  the  simi  lent  under  the  mortgage. 

Held  further,  that  any  person  who  is  entitled  to  redeem  may  make  the 
deposit,  though  he  is  owner  of  only  a  share  in  the  equity  of  redemption. 

5  /.  A.  18  (27)  (2),  referred  to. 

21  W.  R.  428  (.3),  dissented  from. 

Held  lastly,  that  a  person  having  an  interest  in  a  portion  of  the  mort- 
gaged property  is  entitled  to  redeem  the  whole  unless  his  claim  is  opposed 
by  a  part  owner  of  the  equity  of  redemption  (who  may  be  the  mortgagee 
himself)  and  in  that  case  he  can  redeem  only  the  part  to  which  he  is  entitled. 

Mad.  L.  J.  1912,  p.  576  (4),  32  Ch.  D.  430  (5),  and  2  P.  R.  1904  (6), 
referred  to. 

13  M.  I.  A.  401  (7),  and  5  Cal.  W.  N.  83  (8),  distinguished. 

Second  appeal  from  the  decree  of  Major  A.  A.  Irvine,  Divisional 
Judge,  Lahore,  dated  the  14:th  November  1912. 

Muhammad  Shafi  and  Nihal  Chand,  for  Appellant. 

Broadway,  for  Respondents. 

The  Jadgmcnt  of  the  Court  was  delivered  by — 

Shadi  Lal,  J  — This  appeal  arises  out  of  a  suit  with  respect  jj^i  ix      iqi  e 
to    a  plot   of    land   which   was  the   property   of  two  brothers 
Ghulam  Rasul  and   Ilahi  Bakhsh,    who    are   defendants    in  the 
case.     On  the  16th  of  November  1892  they   execated   a    deed  in 
favour  of  the  defendant-appellant  by  which  they  mortgaged  the 
estate  with  possession   for   Rs.  3,400-     The   other  terms  of  the 
mortgage  which    are   I'elevant   to   the  points   in   issue   in  this 
appeal  are  that  (I)  the   mortgagors   shall  redeem  the  property 
on  the  expiry  of  eight   years,  the  term   of   the   mortgage,  and 
(2)  they  shall  at  the   time  of  the  redemption  pay  in  addition  to 
the   mortgage  money    the   cost   of   any    improvements  effected 
by  the  mortgagee,  which    cost  shall   constitute    a  charge  on  the 
mortgaged   property.     Ilahi   Bakhsh,   one    of  the   mortgagors, 
executed  on  the  same    day   a   rent  deed  in   favour  of  the  mort- 
gagee by  which   he  took  the   land    on  lease  on  a   yearly  rent  of 

(1)  (1853)  N.  W.  P.  S.  D.  161  (Budree  v.  Oodho). 

(2j  (1877)  5  I.  A.  18  f^;7)  (Norender  Narain  l^ingh  v.  Dotoarka  Lal). 

(3>  (1874)  21  W.  R.  428  {Ram  Bakhsh  Singh  v.  Mohant  Ram  Lull). 

(4)  (1912j  23  Mad.  L.  J.  576  {Rathna  Mudali  v.  Perumal  Reddy^. 

(5)  (1886)  32  Ch.  D.  430  (Hall  v.  Heward). 

(6)  2  P.  R.  1904  (Bahram  Khan  v.  Saidal  Khan). 

(7)  (1870)  13  M.  I.  A.  404  {Nawab  Azimut  AH  Khan  v.  Jowahir  Singh) 

(8)  (1900)  5  Cal.  W.  N.  83  (firish  Chunder  Dey  v.  Juramoni  De), 
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Bs.  206   plus   tlie  land  revenue   assessed   thereon,  and  further 
stipulated  that  the   unpaid  portion  of  the  rent,   if  any,  and   the 
land  revenue,  if  paid  by   the   mortgagee,  would   be  chargeable 
on  the  land.     It  appears  that  the  lessee  remained  in  possession 
for  two  years   and  as    he  made  default   in  the   payment  of  tlie 
rent  a  decree  for  Rs.  412  (the  amount  of  the  rent  for  two  years) 
and  costs  was   passed   on  the    7th   November   1895  against  his 
person  and  the   mortgaged    property.     In   1908   the  mortgagee 
after  the   expiry  of  the  period  of  the  mortgage  issued  notices  of 
foreclosure  to  the  mortgagors,  claiming  Rs.  11,000  as  the  amount 
due  on  the  strength  of  the  mortgage  deed  and  before  the  expiry 
of  the   year   of   grace   the   plaintiff,   Kharak   Singh,    who   had 
purchased  on  the    16th  of   January    1909    Ghulam  Rasul's  half 
share   in   the   land   for   Rs.  9,000,    deposited    Rs.  3,400   in  the 
Court   of  the   District  Judge  for  payment  to   the  mortgagee  and 
claimed     redemption     of    the     entire     estate.     The    mortgagee 
refused  to    accept  this   sum  and    Kharak    Singh    consequently 
brought  the  present  action   for   redemption   of   the    mortgaged 
property. 

These  are  briefly  the  facts  of  the  case  and  we  may  state 
at  once  that  the  learned  Divisional  Judge  has,  after  a  '  considera- 
tion of  the  material  upon  the  record,  found  that  the  mortgagee's 
allegations  as  to  an  oral  sale  and  an  oral  agreement  to  sell 
have  not  been  established  and  that  the  amount  claimable  by 
him  on  account  of  repairs  and  improvements  is  Rs.  868-5-0. 
These  are  obviously  findings  of  facts,  and  the  law  precludes 
us  from  going  behind  them  in  a  second  appeal.  Further,  the 
sale  in  favour  of  the  plaintiff  being  admitted  by  Ghulam 
Rasul,  it  is  not  open  to  the  mortgagee  to  impugn  its  validity 
on  the  ground  of  the  non-payment  of  part  of  the  consideration. 
Assuming  that  the  whole  consideration  did  not  pass,  it  is  clear 
that  Ghulam  Rasul  had  every  right  to  make  a  gift  of  his 
property  to  any  person  he  pleased  and  that  the  mortgagee  has 
no  right  to  challenge  the  title  of  the  donee. 

The  questions  of  law,  which  require  determination,  relate 
to  the  sufficiency  of  the  deposit  made  by  the  plaintiff  to  prevent 
foreclosure  and  to  the  right  of  the  purchaser  of  the  equity  of 
redemption  in  a  part  of  the  estate  to  redeem  the  whole.  On 
both  these  points  the  learned  Divisional  Judge  has  found 
against  the  mortgagee  and  for  the  reasons  to  be  stated  infra 
we  think  his  decision  is  correct  and  must  therefore  be  main- 
tained. 

Before  discussing  the  points  referred  to  above,  it  is 
necessary  to    deal  with  a   contention  which  is  raised  for  the   firt 
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time  in  this  Court.  It  is  urged  that  Regulation  XVII  of  1806 
allows  only  the  mortgagor  or  his  legal  representative  to  make 
the  payment,  tender  or  deposit,  and  as  the  purchaser  of  the 
equity  of  redemption  is  not  the  legal  representative  of  the 
mortgagor,  the  plaintiff  had  no  right  to  make  the  deposit  and 
that  the  deposit  of  Rs.  3,400  made  by  an  unauthorised  person 
did  not  bar  foreclosure.  We  have  given  our  consideration  to 
this  argument  and  have  no  hesitation  in  holding  that  it  is 
en'oneous  and  opposed  to  all  canons  of  the  interpretation 
of  the  statutes.  The  expression  "  legal  representative " 
ordinarily  no  doubt  designates  a  person  who  represents  the 
estate  of  a  deceased,  but  the  context  points  to  the  irresistible 
conclnsion  that  in  the  Regulation  it  is  used  to  denote  a  person 
who  is  the  mortgagor's  representative-in-law  qua  the  mortgaged 
property.  In  other  words  it  means  any  person  who  is  interested 
in  protecting  the  estate,  and  it  is  immaterial — whether  the 
interest  is  created  by  the  operation  of  law  or  by  a  contract 
between  the  parties.  The  narrow  construction  sought  to  be 
placed  upon  the  ter"m  ignores  altogether  the  object  and  the 
scope  of  the  Regulation  and  leads  to  all  sorts  of  absurd  i^esults 
which  could  not  possibly  be  within  the  contemplation  of  the 
Legislature.  It  comes  to  this  that  as  soon  as  there  is  a 
transfer  of  the  equity  of  redemption,  thei'e  is  nobody  who  is 
entitled  to  redeem  the  mortgage,  because  a  transferor  is 
apparently  not  the  "  mortgagor  and  owner "  within  the 
purview  of  section  7  of  the  Regulation  and  the  transferee 
has  no  locus  standi,  for,  according  to  the  appellant,  he  is  not  the 
"legal  representative"  of  the  "mortgagor  and  owner." 
The  same  remark  applies  to  the  foreclosure  proceedings,  under 
section  8,  and  it  is  clear  that  there  would  be  no  person  upon 
whom  the  service  of  the  notice  of  foreclosure  could  lawfully 
be  made.  No  Court  of  justice  can  give  effect  to  a  construction 
which  brings  about  an  impasse  of  this  kind. 

Further,  W3  observe  that  the  matter  is  by  no  means 
res  Integra  and  that  there  is  a  long  series  of  published 
judgments  decided  under  the  Regulation  which  recognise  the 
transferee  of  the  mortgagor  as  his  legal  representative,  vide 
inter  alia  10,  Moore's  Indian  Appeals,  1  (1),  I.  L.  R.  1,  All. 
499  (2),  and  31  P.  R.  1883  (3).  The  principle  of  law  is  firmly 
established  that  the  term  "  mortgagor's  legal  representative  " 
is  intended  to  apply  to  all  or  any  persons  who  possess  title 
to  the   equity   of   redemption,    whether   absolute  or   defeasible 


(1)  (1863;  10  Ji.  I.  A.  1  {Moimn  hail  v.  Goliick  Chunder). 

(2)  (1877)  L  L.  R.  1  All.  499  {Dirgaj  Singh  v.  Debi  Singh). 
(3j  31  P.  R.  1883  {Mulraj  v.  Sobha  Bam). 
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under  the  mortgage  (see  1,  All  499  (]),  and  3,  W.  B.  230  (2)  ). 
Upon  an  examination  of  the  terms  of  the  Regalabion  and  the 
rulings  we  are  quite  clear  that  the  contention  of  the  appellant 
is  altogether  untenable  and  must  be  overruled. 

Coming  now  to  one  of  the  main  points  of  the  appeal, 
namely,  the  sufficiency  or  otherwise  of  the  deposit  made  by  the 
plaintiff,  we  notice  that  under  section  7  of  the  Regulation  the 
amount  required  to  be  paid  or  tendered  is  the  "  sum  lent " 
under  the  deed,  plus  interest  due  thereon  if  the  mortgage  is 
without  possession.  It  is,  however,  contended  on  behalf  of 
the  appellant  that  the  pi'oviso  to  the  section  which  deals  with 
deposits  in  Court,  contains  the  words  "  amount  due,"  and 
that  these  words  are  wide  enough  to  include,  not  only  the 
principal  and  interest,  if  any,  but  also  the  costs  of  improvements 
which  under  the  deed  are  chargeable  on  the  estate.  No 
authority  is  cited  in  support  of  this  novel  contention  and  it 
is  impossible  to  sustain  it  in  the  face  of  the  plain  language  of 
the  Regulation  and  the  decisions  which  deal  directly  with 
this  matter.  The  learned  counsel  for  the  appellant  concedes 
(and  the  terms  of  the  section  leave  him  no  alternative)  that 
for  payment  or  tender,  the  law  does  not  require  anything  more 
than  the  balance  of  the  principal  mortgage  money  and  the 
interest,  if  any  ;  and  we  fail  to  understand  why  a  distinction 
should  be  drawn  between  a  deposit  in  Court  and  a  payment 
or  tender  out  of  Court.  There  is  absolutely  no  valid  reason 
why  the  law  should  insist  upon  the  deposit  of  a  larger 
amount  than  that  required  to  be  paid  or  tendered  by  the 
mortgagor  to  the  mortgagee.  We  think  there  is  no  doubt 
that  the  words  "  amount  due  "  refer  to  the  earlier  portion  of  the 
section  and  denote  not  the  amount  due  on  the  footing  of  the 
mortgage  but  the  sum  ascertained  in  accordance  with  the  rule 
laid  down  in  the  section  itself. 

This  conclusion  I'eceives  support  from  the  language  of 
Regulation  I  of  1798  which,  it  is  to  be  remembered,  is  the 
principal  enactment  on  the  subject  of  the  redemption  of  mort- 
gages by  way  of  conditional  sale.  The  subsequent  Regulation, 
namely  Regulation  XVII  of  1806,  is  practically  an  extension  of 
the  earlier  Regulation  and  gives  the  mortgagor  a  year  of  grace 
and  allows  him  to  redeem  therein  the  mortgaged  property 
in  the  same  manner  as  the  Regulation  of  1798.  Now,  we  find 
that  section  2  of  the  earlier  Regulation  places  the  matter  in 
respect  of  the  amount  of  the  deposit  beyond  all  possible  dispute 


(1)  (1877)  /.  L.  R.  1  AH.  499  (Virgaj  Singh  v.  Debt  Singh). 

[2)  (1865)  3  W.  R.  230  {Kishen  Bullubh  v.  Messrs.  Belasoo  Commur). 
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by  enacting  as  follows :—"  That  there  may  be  no  doubt  to 
what  amount  the  deposit  in  question  is  to  be  made,  it  is  required 
to  be  as  follows  :  When  the  lender  has  not  obtained  possession 
of  the  lands,  the  deposit  is  to  be  the  principal  sum  lent,  with 
the  stipulated  interest  thereon,  not  exceeding  the  legal  rate 
of  12  per  cent,  per  annum  ;  or,  if  interest  be  payable  and  no 
rate  has  been  stipulated,  with  interest  at  the  established  rate 
of  12  per  cent  ;  but  if  the  lender  has  held  possession  of  the 
land,  the  principal  sura  borrowed  only  need  be  deposited, 
leaving  the  interest  to  be  settled  on  an  adjustment  of  the 
lender's  receipts  and  disbursements  during  the  period  he  has 
been  in  possession.  In  either  case,  a  deposit  made  as  above 
required,  shall  be  consideied  to  preserve  to  the  borrower  his 
full  right  of  redemption  ;  and  if  the  land  be  in  the  possession 
of  t'ne  lender,  shall  entitle  him  to  demand  the  immediate 
recovery  thereof,  subject  to  the  adjustment  of  account  specified 
in  the  following  section." 

The  object  of  the  Regulation  is  to  determine  definitely 
and  precisely  the  amount  which  has  to  be  deposited,  and  it  is 
clear  that  the  mortgagor  is  not  bound  to  deposit  the  amount 
of  any  improvements,  though  he  has  agreed  to  pay  for  them. 
Kor  is  it  necessary  for  him  to  deposit  any  money  due  as  rents, 
though  that  money  was  chargeable  on  the  estate  under  the 
deed.  This  proposition  of  law  is  absolutely  clear,  and  if  any 
authority  is  needed,  we  would  refer  to  the  decision  in  Budree 
v.  Oodho,  N.  W.  P.  S.  D.  1853,  page  161  (I),  and  to  the 
discussion  on  the  subject  in  Ghosh  on  Mortgages,  III  edition, 
page  971.  In  this  case,  the  mortgage  being  with  possession, 
the  amount  required  to  be  deposited  was  the  sum  lent  under  the 
mortgage,  and  it  is  beyond  dispute  that  that  amount  was 
deposited  within  time. 

There  is  no  doubt  that  any  person  who  is  entitled  to  redeem 
may  make  the  deposit,  though  he  is  owner  of  only  a  share  in 
the  equity  of  redemption.  As  observed  by  their  Lordships  of 
the  Privy  Council  in  5,  Indian  Appeals,  18,  at  page  27  (2), 
"  each  and  every  one  of  the  mortgagors  was  interested  in  the 
payment  of  the  money  and  the  redemption  of  the  estate  and 
each  and  every  one  of  them  had  a  right  by  payment  of  the 
money  to  redeem  the  estate  seeking  his  contribution  from  the 
others."  The  judgment  in  21,  W.  R.,  428  (3),  cited  for  the 
appellant   is    not   good  law   and    has     not     been    followed    in 


(1)  (1853)  iV.  \V.  P.  8.  D.  161  (Budree  v.  Oodho). 

(2)  (1877)  5  Indian  App.  18  (.27)  (P.  C.)  {Norender-  Narain  Singh  V. 

Dowarka  Lai). 

(3)  (1874)  21  W.  R.  428  {Ram  Bakhsh  Singh  v.  Mohant  Ram  Lall\ 
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subsequent  cases.  Further  it  is  distinguishable  on  tbe  ground 
that  in  thie  case  before  us  tlie  deposit'was  made  on  bebalf  of  th.e 
mortgagors.  No  objection  can,  tlierefore,  be  taken  to  the 
validity  of  the  deposit  made   by  the  plaintiff. 

Lastly,  it  is  urged  upon  us  that  the  plaintiff  as  the 
purchaser  of  one-half  of  the  mortgaged  property  is  not  entitled 
to  redeem  the  whole.  It  will  be  observed  in  this  connection 
that  the  owner  of  the  remainder,  who  is  a  defendant  in  the 
case  does  not  oppose  the  plaintiff's  claim  and  the  only  person, 
who  resists  it,  is  the  mortgagee.  Now,  the  principle  of  law 
applicable  to  a  case  of  this  kind  has  been  enunciated  in  a 
series  of  judgments  and  it  is  to  the  effect  that  a  person  having 
an  interest  in  a  portion  of  the  mortaged  property  is  entitled  to 
redeem  the  whole  unless  his  claim  is  opposed  by  a  part  owner 
of  the  equity  of  redemption  (who  may  be  the  mortgagee 
himself),  and  in  that  case  he  must  redeem  only  the  part  to 
which  he  is  entitled.  This  is  the  rule  laid  down  even  in  the 
judgment  reported  in  Madras  Law  Journal  of  1012,  page  576  (I), 
which  has  been  so  strongly  relied  upon  by  the  appellant's 
counsel,  XIII,  Moore's  Indian  Appeals,  404  (2),  and  other 
cases  cited  on  behalf  of  the  appellant  are  inapplicable  for  the 
very  simple  reason  that  the  claim  for  redemption  of  the  entire 
property  was  opposed  in  those  cases  by  a  person  who  was 
owner  of  a  portion  of  the  equity  of  redemption.  The  only 
case  in  which  the  suit  of  the  plaintiff  owning  a  part  of  the 
mortgaged  property  was  successfully  resisted  by  the  mortgagee 
is  that  reported  in  5,  Gal.  W.  N.,  page  83  (3).  But  the  facts 
of  that  case  are  not  clear  and  it  does  not  appear  whether  the 
owners  of  the  remaining  portion  were  or  were  not  opposed  to 
the  plaintiff's  claim.  If  that  judgment  intended  to  lay  down 
the  I'ule  that  the  claim  of  a  part  owner  of  the  equity  of  redemp- 
tion can  be  defeated  simply  at  the  instance  of  the  mortgagee, 
who  is  not  at  the  same  time  owner  of  any  portion  of  the 
mortgaged  property,  we  must,  with  all  respect,  state  that  it 
is  not  good  law.  The  right  of  a  part-owner  to  redeem  the 
whole  is  fully  recognised  by  English  Courts  and  is  borne  out 
by  the  following  observations  of  Lord  Justice  Cotton  in  Ball 
V.  Heward  32,  Ch.  D.,  page  430  (4)  :— 

"  The  mortgage  comprises  two  properties,  one  of  which, 
subject  to  the  mortgage,  belongs  to  the  executrix.  She, 
therefore,  is   entitled   to  redeem,  but   to  redeem  what  ?     The 

(1)  (1912)  23  Mad.  L.  J.  576  [Rathna  Mudali  v.  Pemmal  Reddy). 

(2)  (1870)  13  M.  I.  A.  404  {Nawab  Azimut  All  Khan  v.  Jowahir  Singh). 

(3)  (1900)  5  Cal.  W.  N.  83  [Grish  Chunder  Dey  v.  Juramoni  De); 

(4)  (1886)  32  Ch.  D.  430  (Hall  v.  Reward). 
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appellant  says  '  to  redeem  the  one  estate  which  belongs  to 
her.*  But  there  is  no  precedent  for  that.  The  owner  of 
the  equity  of  redemption  in  one  of  the  two  estates  comprised 
in  the  same  mortgage  cannot  claim  to  redeem  that  estate 
alone.  The  mortgagee  might  refuse  to  allow  him  to  do  so. 
So,  on  the  other  hand,  the  mortgagee  cannot  compel  him  to 
redeem  that  estate  alone — he  is  entitled  to  redeem  the  whole, 
reserving  the  equities  ^.  between  him  and  the  other  part- 
owner —  he  can  redeem  the  whole,  leaving  the  rights  of  the 
other  parties  interested  in  the  equity  cf  redemption  to  be 
decided  afterwards.  The  case  of  Pearce  v.  Mortis  (L.  R.  5, 
i'Ti.  227)  is  an  instance  of  this  — the  owner  of  one-fourth  of 
the  equity  of  redemption  was  allowed  tc  redeem  the  whole, 
leaving  open  the  rights  of  the  owners  of  the  other  three-fourths 
as  between  them  and  the  party  redeeming.  " 

The  exposition  of  law  in  2  P.  R.  1904  (I),  is  also  to  the 
same  effect.  This  and  other  authorities  leave  no  doubt  in 
our  minds  that  the  plaintiff,  the  owner  of  a  part  of  the  equity 
of  redemption,  is  entitled  to  redeem  the  entire  "mortgaged 
property  and  that  the  mortgagee  has  no  locus  standi  to  oppose 
his  claim. 

The  result  is  that  our  decision  on  the  points  argued  in  this 
second  appeal  coincides  with  that  of  tie  lower  Appellate  Court. 
We  therefore  affirm  the  judgment  and  the  decree  of  the  learned 
Divisional  Judge  and  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  84. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge. 
MUSSAMMAT  MAHAN  DEVI— APPELLANT, 

Versus 
MADHO  AND  OTHERS— RESPONDENTS. 
Civil  Appeal  No.  662  of  1914 

Guardians  and  Wards  Act,  VIII  of  1890,  seclions  7,  8— duty  of  Court, 
when  application  for  guardianshipis  made. 

On  application  by  one  M.  to  be  appointed  guardian  to  the  person  of  a 
minor  girl,  Mussammat  I.,  the  District  Judge  after  rejecting  M.'s.  applica- 
tion passed  an  order  that  the  mother  of  the  minor  should  be  appointed 
guardian  on  giving  Rs.  500  security,  that  an  alleged  marriage  of  the  minor 
■with  one  R.  was  unlawful,  and  that  the  mother  was  not  to  marry  the  minor 
without  the  Court's  permission. 

Eeld,  that  the  sole  question  before  the  Court  was  whether  the  applicant 
M.  was  a  suitable  person  to  be  appointed   guardian  to  the  minor  or  not  and 


(1)  2  P.  R.  1901  {Bahram  Khan  v.  Saidal  Khan) . 
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that  it  was  not  strictly  necessaiy  for  the  Court  to  do    anything  more  than 
accept  or  reject  his  application. 

Held  also  that,  as  the  minor  girl  was  living  with  her  mother,  things 
should  have  been  left  as  they  were,  especially  as  she  has  no  property,  and 
that  the  orders  declaring  the  alleged  marriage  with  R.  to  be  unlawful ; 
appointing  the  mother  guardian  and  directing  her  to  find  secuiity  and  not  to 
marry  the  girl  without  the  Court's  permission,  must  be  set  aside. 

Miscellaneous  first  ajcypeal  from  the  order  of  Lola  Ganga  Bam, 
Wadhawa,  District  Jztdge,  Gurdasjour,  dated  the  I2th  February  1914. 

Rambhaj  Datta,  for  Appellant. 

Nemo,  for  Respondents. 

The  Judgment  of  the  learned  Chief  Judge  was  as  follows  ; — 

lUh  Mav  1915  ^^^  Donald  Johnstone,  0.  J. — This  case  is  a   good  illustra- 

tion of  the  uncalled-for  extension  of  jurisdiction  assumed  bj 
many  District  Courts  in  guardianship  work.  The  sole  question 
before  the  Court  was  whether  Mahdo,  applicant,  should  be 
guardian  of  the  minor  or  not.  He  was  found  unsuitable, 
probably  with  very  good  reason,  and  it  was  really  not  strictly 
necessary  for  the  Court  to  do  any  thing  more  than  reject  his 
petition.  The  gii'l  was  living  with  her  mother  and  things 
might  just  as  well  have  been  left  as  they  were,  especially  as 
the  girl  has  no  property.  But  the  Court  learnt  that  the  child 
was  said  to  have  been  married  to  one  Rasila,  who  was  thereupon 
called  up ;  and  after  examining  him  the  Court  summarily 
held  the  marriage  "  unlawful  and  brought  about  by  force," 
appointed  the  mother  guardian  and  demanded  Rs.  50U  security 
from  her,  for  what  purpose  is  not  stated,  but  perhaps  by  way 
of  enforcing  the  Court's  further  injunction  that  she  was 
not  to  marry  ofi  the  girl  without  the  Court's  permission. 

Though  the  mother,  who  now  appeals  here,  does  not 
specifically  ask  for  cancellation  of  her  appointment  as  guardian, 
I  think  this  is  what  she  would  really  like.  She  does  ask  for 
cancellation  of  the  decision  as  to  the  minor's  marriage  and  of  the 
security  order ;  and  if  these  are  cancelled  she  practically  cases 
to  be  a  statutory  guardian.  I  accept  the  appeal,  set  aside  the 
whole  of  the  lower  Court's  order  except  that  Mahdo's  applica- 
tion stands  rejected.  I  cancel  the  appointment  of  appellant 
as  statutory  guardian  and  the  demand  for  security  and  she 
remains  natural  guardian.  I  cancel  the  finding  that  the 
marriage  to  Rasila  is  unlawful,  and  leave  that  to  be  decided,  if 
the  matter  is  ever  in  dispute,  by  regular  suit.  I  also  cancel 
the  oi'der  regarding  appellant's  power  of  marrying  off  the  girl, 
should  it  prove  that  she  is  unmarried  in  law. 

Appeal  accepted, 
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No.  85. 

Before    lion.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 

NARPAT  RAI— (Plaintiff)— APPELLANT, 

Versus 

DEVI  DAS  AND  OTHERS-(Defendants)- 

RESPONDENTS. 

Civil  Appeal  No.  1434  of  1912. 

Ilindu  Law — Mitakshara — Joint  Hindu  family. 

Held,  tliat  according  to  the  law  of  Mitakshara  when  a  son  is  l)orn  (0  a 
man  governed  by  Hindu  Law,  he  and  that  son  at  once  form  a  joint  undivided 
Ilindu  family',  and  anybody  hiter  on  asserting  that  they  were  not  at  any 
given  time  such  a  family  must  prove  disruption  before  that  time. 

5  P.  R.  1913  a),  explained. 
90  P.  R.  1892  (2),  referred  to. 
72  P.  R.  1898  (;]),  distinguished. 

First  appeal  from  the  decree  of  Rai  Bahadur  Lata  Mid  Raj,    M,A., 
District  Judge,  Lahore,  dated  the  IQth  July  1912. 

Nanak  Chand  and  Hukam  Chand,  for  Appellant. 
Kirkpatrick,  Nihal  Chand  and  Gobind  Das,  for  Respondent. 

The  Judgment  of  the  Conrt  was  delivered  by— 

Sir  Donald  Johnstone,  C.  J. — *  ********  28/;j  ^^^7  1916. 
Turning  to  {iv)  we  are  inclined  to  dissent.  It  I'equires  no 
refei^ence  to  authority  to  lay  it  down  that  according  to  the  law 
of  the  Mitakshara,  when  a  son  is  born  to  a  man  governed  by 
Hindu  Law,  he  and  that  son  at  once  form  a  joint  undi- 
vided Hindu  family,  and  anybody  later  on  asserting  that 
they  were  not  at  any  given  time  such  a  family  must 
prove  disruption  before  that  time.  In  the  previous  litiga- 
tion it  was  definitely  held  that  this  family  was  joint  until 
early  in  1905,  and,  whether  tliat  matter  is  now  res  judicata 
or  not,  we  can  find  on  the  present  record  no  proof  of  any 
earlier  disruption.  Mr.  Nanak  Chand,  however,  argues  that 
5  P.  R.  1913  (1),  is  authority  for  the  proposition  that  this  branch 
of  Mitakshara  Law  does  not  hold  good  in  the  Punjab,  and  that 
here  a  son  of  a  Hindu  as  such  has  no  indefeasible  rights  in 
his  father's  estate  ;  but  we  cannot  help  thinking  that  ruling 
has  been  misunderstood.  It  merely  lays  down  that  among 
Punjabi  Hindus  a  son  cannot  compel  his  father  to  partition, 
audit    quotes   90  P.  i.'.  1892    (2)  (Stogdon    and   Bullock,  J  J.). 


a)  ')  P.  R.  191.T  {Tuhi  Ram  v.  Shib  Da.'<). 

(2)  90  P.  R.  1892  {Jowahir  v.  iJiissammat  Chandi\. 

(3)  72  P.  R.  1898  {Jagan  Nath  v.  Tulsi  Das).       ' 
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Neither  of   those   learned   Judges  supports  Mr.  Nanak  Chand's 
contention.     Thus    Stogdon,  J.,  says — "  A  son    is    born    with    a 
share,"  and    the    amhiguity   arises  from  the    peculiar    wording 
of  a   long   "note"    by    Plowden,  J. — page    311    of    volnme— in 
whieh,  after  stating   the  restrictions  among  Brahmins  of  a  male 
propi'ietor's  powers  of   alienation,    tlie    learned   Judge    went  on 
to    any — "  Tn    tlio    Pnnjnh,    sit  lenst   generally,   the   Mitnhthara 
"  doctrine  of  a  son  being    born  with   a   share  is    not  known,  nor 
*'  has  a  son  a  right  to  compel  pai'tition."     It    is  clear  to  us  that 
a  mere  ex-parte  note  of  this    kind  by  a  Judge,  however  eminent, 
not  followed    by    the    Bench  dealing   with  the  case  as  a  whole, 
cannot    be  taken  as  an  authority.     Mr.  Nanak  Chandalso  refers 
us  to  72  P.  li.  1S98  (1)  which,  however,  seems  to  us  beside   the 
mark. 

We  therefore  overrule  contention  {ui),  and  this  re.illy 
disposes  of  the  whole  case,  but  in  conclusion  we  may  note 
that,  even  if  tlie  family  was  not,  in  the  strict  sense,  a  joint 
undivided  Hindu  family  in  December  1904,  at;  least  it  was  a 
family  joint  in  food  and  business  generally  and  that  the  pre- 
sumption even  so  is  in  favour  of  joint  acquisition  of  this  house. 

The  defendant's  case  therefoi'e  abundantly  succeeds,  and 
we  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  86. 
Before  Hon.  Mr.  Justice  Rattigan  and  Ron.  Mr.  Justice 

Leslie  Jones. 

BtJDHU  RAM  AND  OTHERS— (Df.pendants)— 
APPELLANTS, 

Versus 

MUHAMMAD  DIN  AND  ANOTHER— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  580  of  1910. 

Custom— succession— ancestral  property  and  property  acquired  with 
income  of  ancestral  properly— Aroras  of  Mauza  Vidor,  Delira  Ghazi  Khan 
Dis/rict— Riwaj-i-am— 7/inrfH  Laio—apostacy . 

Held,  that  it  had  been  proved  that  the  Aroras  of  Mauza  Vidor,  District 
Dehra  Ghazi  Khan,  had  so  far  departed  from  tlie  tenets  of  Hindu  Law  as  t,o 
adopt  the  customary  rule  that  a  fathei-,  in  his  lifetime,  is  the  owner  of  the 
property  with  such  limits  to  his  rights  of  ownership  as  custom  may  prescribe. 

110  P.  R.  1906  (F.  B)  (2),  referred  to. 

(1)  72  P.  /?.  ISOS  {Jaqan  Nath  v.  Tulsi  Das). 

(2)  110  /'.  R.  1900  {F.  B.)  {Dayn  Ram  v.  Sohel  Singh). 
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Bat  that  it  had  not  been  proved  that  they  had  adopted  the  exceptional 
rule  giving  a  father  the  right,  either  to  disinherit  a  sou  from  succes- 
sion to  ancestral  property  or  to  distribute  such  property  uueciually  among 
his  sons. 

Nor  that  the  parties  had  adopted  the  customary  rule  by  which  property 
bought  with  the  profits  of  mconie  of  ancestral  property  is  treated  as  self- 
acquired  property,  while  by  Hindu  Law  it  is  treated  as  ancestral  property  ; 
in  respect  of  both  of  which  the  parties  must  therefore  be  held  to  be  governed 
by  Hindu  Law. 

50  P.  R.  1902  (1)  and  29  P.  R.  1911  (2),  referred  to,  also  I.  L.  R.  29  All. 
244  (246)  (P.  C.)  (3). 

Held  also,  that  according  to  the  Mitakshara  system  of  Hindu  Law  where 
a  person  is  found  in  possession  of  immovable  property,  of  whic'i  a  part  at 
all  events  is  ancestral,  the  presumption  is  that  the  other  part  either  is 
ancestral  property  or  was  acquired  from  the  proceeds  of  the  nucleus  of 
ancestral  property  in  his  possession. 

I.  L.  R.  29  All.  244  (246)  (P.  C.)  (3),  referred  to. 

Held  farther,  that  as  this  presumption  had  not  been  rebutted  in  this 
case  the  property  in  dispute  was  by  Hindu  Law  ancestral  and  was  inalienable 
without  the  consent  of  the  proprietor's  sons. 

Also  that  the  fact  that  some  of  the  sons  had  been  converted  to  Muham- 
madanism  did  not  affect  their  rights  of  succes.'^ion. 

First  appeal  from  the  decree  of  H.  F.  Forbes,  Esquire,  District 
.Judge,  Dehra  Ghazi  Khan,  dated  the  26th  March  191.3. 

Bahadur  Chaud,  for  Appellants. 

Muhammad    Shati,  Badr-ud-Din     and    Pir     Taj    Diu,    for 
Respondents. 

The  Jud-jfuieut  of  the  Court  was  delivered  bv— 

Kattioan,    J.— The    [)arties    are  Aroras    residing  in    Mauza     6th  Maij  \915. 
Vidor  in  the  Dehra  Ghazi  Klian  District  and  the  following  table 
gives  their  relationship  inter  so  :  — 

PURSU. 


Gouda  Ram.  Milkhi. 

! 
Dasu. 

ilulmmmad   Din       Ahmad  Din        Budhu  Ham    Dliarm  Ham 
(plaiutitl'  Xo.  1).    '^plaintiff  No.  2).       (defendant        (defendant 

No.  1).  No.  2). 


r  \ \ 

Lakhi  Ram  Daulat  Ram        Kalu  (alive,  but 

(defendant  No.  3).  (defendant  No.  4).      not  a  party). 


(1)  50  P.  R    1902  (Haidar  Khan  v.  JaJian  Khan). 

(2)  29  P.  R.  1911  {Mussammr.t  I s liar  K our  v.  Raja  Singh). 

(3j  (190G,  /.  L.  R  29  All.  244  (240)  (P.  C.)   (Lai  Bahadur  v.  Kanhaiya 
Lai).  " 
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Gonda  Ram  left  several  descendants,  but  in  this  suit  we 
are  concerned  merely  with  the  property  left  by  Dasu,  the 
•^  father  of  the  plaintiffs  and  defendants  Nos.  1  and  2,  and  "grand- 
father of  defendants  Nos-  3  and  4.  The  present  suit  was 
instituted  on  the  8th  August  1908  and  the  plaint  as  amended 
runs  as  follows  : — 

"  I.  Dasu  Ram,  caste  Kantror,  resident  of  Vidor,  was  the 
father  of  the  plaintiffs  and  defendants  Nos.  1  and  2  and  grand- 
father of  defendants  Nos.  3  and  4.  Defendants  Nos.  3  and  4 
are  the  sons  of  plaintiff  No.  1. 

2.  On  the  3rd  September  1903  Dasu  Ram  died  leaving 
his  four  sons,  namely,  the  plaintiffs  and  defendants  Nos.  1  and 
2  as  liis  successors. 

3.  Dasu  Ram  died  leaving  behind  him  bis  lai'ge  ancestral 
property  consisting  of  houses  and  land,  owned,  mortgaged,  sub- 
mortgaged  and  free  from  mortgage,  the  debts  due  to  him, 
and  the  movable  property. 

4.  More  than  22  years  ago,  plaintiff  No.  2  embraced  Islam 
in  the  lifetime  of  Dasu  Ram,  and  took  his  residence  in  a  separate 
house  from  him  on  account  of  his  changing  religion.  On  the 
8th  February  1893  Dasu  Ram,  in  order  to  avoid  future  disputes, 
executed  a  will  by  which  he  maintained  the  rights  of  inheri- 
tance of  plaintiff  No.  2  in  the  entire  property  and  agreed  to 
construct  new  houses  for  him  in  lieu  of  the  share  of  the  house 
occupied  by  him  (as  shown  in  list  No.  2)  with  his  (plaintiff 
No.  2's)  consent.  Accordingly,  Dasu  Ram  had  the  house  (as 
entered  in  list  No.  2,  attached  to  the  petition  of  plaint)  con- 
sti'ucted  for  him. 

5.  In  1895  plaintiff'  No.  1  also  turned  a  Mussalmau. 
But  Dasu  Ram  did  not  object  even  to  plaintiff"  No.  2*8  (I's) 
right  of  inheritance,  nor  could  he  do  so,  as  the  property  was 
ancestral-  On  the  other  hand,  he  continued  to  give  maintenance 
of  every  sort  to  both  the  plaintiffs.  But  the  defendants  were 
displeased  with  them  on  account  of  their  changing  religion. 

6.  In  1903  Dasu  Ram,  who  was  very  old  and  was  not  in 
possession  of  his  right  senses,  being  9.5  years  of  age,  became 
seriously  ill  and  remained  ill  for  a  considerable  time.  The 
defendants  attended  him  during  his  illness  and  exeicised 
influence  of  every  sort  over  him. 

7.  The  defendants  having  taken  undue  advantage  (of 
Dasu  Ram's  illness)  and  having  colluded  with  one  another 
secured  an  unregistered  fictitious  will  from  him  (while  he  was 
senseless)  by  exercise  of  undue   pressure  on   the  2nd  September 
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1903,  te.,  one  day  before  hi.s  Jeatli,  in  order  to  unlawfully 
deprive  the  plaintiffs  of  the  inheritance.  In  fact  Da.su  Ram 
did  not  execute  this  will,  and  as  the  property  was  ancestral  he 
had  no  right  to  deprive  the  plaintiffs  of  the  inheritance. 
Thus,  for  the  above  reasons,  the  will  dated  the  2nd  September 
1903,  is  null  and  void,  and  the  plaintiffs  are  not  bound  by  it. 

8.  After  the  death  of  Dasu  Ram  the  defendants  forcibly 
took  possession  of  the  house  and  landed  property,  as  entered 
iu  part  (a)  of  the  claim,  as  well  as  the  papers  relating  to 
debts  due  to  him  and  cattle,  as  shown  in  part  (a)  of  the 
claim.  They  do  not  deliver  possession  of  half  share  of  the  said 
pi'operty  and  aho  deny  the  right  of  the  plaintiffs  to  half  share 
of  the  estate,  mentioned  above,  as  entered  iu  part  (6)  of  the 
claim,  as  well  as  their  right  of  the  ownership  of  the  houses, 
entered  iir  list  No.  2,  held  by  them  and  built  by  Dasu  Ram  for 
them  in  lieu  of  the  hou.ses  (entered  iu  list  No.  3),  occupied  by 
the  defendants. 

The  plaintiffs,  therefore,  pray  that  a  decree  for  possession 
of  half  share  of  the  estate,  entered  iu  part  (a)  of  the  claim 
and  for  declaratioir  of  rights,  in  respect  of  the  property  etiter-ed 
iu  par-t  (6)  of  the  claim  and  also  for  declaration  of  rights  in 
respect  of  the  entire  houses  entered  in  part  (c)  of  the  claim, 
may  be  passed  in  their  favour.  If  the  defendants  agree  to 
give  possession  of  half  share  of  the  houses  (as  shown  iu  list 
No.  3  attached),  occupied  by  them,  to  the  plaintiffs  they  can 
take  possession  of  the  houses  (as  show  1  in  list  No.  2)  occupied 
by  the  plaintiffs.  The  plaintiffs  are  prepared  to  give  half 
share  of  the  lauds  (as  entered  in  list  No.  2),  occupied  by  them 
to  the  defendants,  in  case  the  latter  (defendants)  should 
deliver  possession  of  oue-half  share  of  the  remaining  property 
in  question  to  the  former  (plaintiffs)." 

Defendants  filed  a  joint    written  statement  in    reply  to  the 
plaint  and  in   it   raised  a   number   of   pleas    that  are  not  now 
material   (see  pages  290 — 293).     The  District  Judge's  summary 
of  their  pleas  is  giverr  at  the  top  of  page  330  and  fairly   repre- 
sents the  gist  of  their  answers  to  the  plaintiff's  claim. 

Upon  these  pleadings,  the  following  issues  were  framed  : — 

1.  Whether  Dasu  Ram  executed  a  will,  dated  2ud 
September  1903,  without  exercise  of  force  or  fraud,  in  full 
possession  of  his  senses  ? 

2.  Whether  the  property  iu  suit  was  ancestral  or  acquired 
from  the  income  of  ancestral  property  ;  and,  if  so,  to  what 
extent  ? 
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3.  AVhetlier  parties  aie  bouuil  by  Hindu  Law  or  by 
custom  P 

4.  In  either  case,  whether  ancestral  or  self-acquired, 
whether  Uasu  had  power  to  alienate  it  without  consent  of  all 
his  sons  ? 

5.     Whether   plaintiffs  are    estopped   from   suing   by  their 
conduct  ? 

6.  U.  (4)  be  proved,  whether  the  alienation  of  19th 
September  1902  was  fictitious  and  whether  Dasu  Ram  remained 
in  possession  up  to  his  death  ? 

The  trial  was  somewhat  protracted,  but  on  the  26th  March 
1910  the  District  Judge  delivered  judgment  in  plaintiffs'  favour 
and  decreed  their  suit  with  costs.  His  findings  on  the  issues 
were  as  follows  : — 

(1)  Issue  No.  1. — That  in  executing  the  will  of  the  2nd 
September  1903,  the  testator,  Dasu,  had  not  a  disposing  mind, 
his  mental  capacity  being  affected  by  reason  of  age,  illness, 
and  bodily  disease ;  was  not  a  free  agent  and  had  no  intention 
to  deprive  plaintiffs,  or  either  of  them,  of  rights  of  inheritance  ; 

(2)  Issue  No.  2. — That  the  property  left  by  Dasu  was 
either  ancestral  or  acquired  from  the  income  of  ancestral 
property  and  as  such  ancestral  for  the  purposes  of  the  present 
suit ; 

(3)  Issue  No.  3. — That  Dasu  was  governed  by  the  rules 
of  Hindu  Law  and  not  by  those  of  agricultural  custom  ; 

(4)  Issue  No.  4. — That  it  Avas  admitted  that  if  the  property 
was  ancestral,  it  could  not  be  alienated  by  Dasu  to  the  piejudice 
of  plaintiffs  ; 

(5)  Issue  No.  5. — That  no  estoppel  had  been  established  ; 

(6)  li^sifeJ^o.  6.— That  the  gift  of  19th  September  1902  of 
three  fourth  of  the  land  in  Mauza  Vidor  by  Dasu  in  favour  of 
defendant  No  3  was  intended  to  be  merely  nominal  and  that 
Dasu  continued  to  act  as  owner  of  the  said  land  up  to  the 
date  of  his  death. 

Defendants  have  a}5 pealed  to  this  court  from  the  decree 
of  the  District  Judge  an:l  their  grounds  of  appeal  are  set 
forth  at  page  oG2.  In  view  of  a  veiy  belated  aigutueut 
addressed  to  us,  to  which  we  shall  [)resently  refer,  it  ia 
necessary  to  keep  in  mind  the  fact  tliat  defendants  in  those 
grounds  do  not  allege  that  even  upon  the  findings  of  the 
District  Judge,  the  decree  passed  by  the  District  Judge  is 
erroneous  from  the  point  of  view  of  strict  Hindu  Law. 
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The  first  two  questions  argued  before  u  ,s  were  (1)  whether 
the  land  in  suit  is  "  ancestral  "  or  "  acquired  "  property  ; 
and  (2)  whether  Dasu  was  governed  hj  Hindu  Law  or  hy 
custom  ?  As  an  after-thouglit,  Mr.  Bahadur  Chand  urged 
that  even  if  both  these  questions  were  answei^ed  adversely  to 
his  clients,  ])laintiffs  could  not  claiTn  moi-e  than  their  respective 
shares  as  ascertained  at  the  lime  wlien  (sometime  about  188()) 
Ahmad  Din,  plaintiff  No.  2,  became  a  convert  to  i\fiihani- 
niadanism  and  thereby  caused  a  disruption  of  the  joint  Hindn 
familj-  as  it  previously  existel  ;  and  that  in  any  event 
plaintiff  No.  1  was  not  entitled,  in  the  presence  of  his  sons 
(defendants  Nos  3  and  4  and  Kalu)  to  more  than  one-fourth 
of  the  share  (itself  one-fourth)  which  would  have  fallen  to 
him  had  tlie  faniil}^  continued  joint  and  undivided  up  to  the 
date  of  Dasu's  death.  These  ingenious  contentions  were  not 
urged  in  the  Court  below  nor  are  they  covered  by  any  of  the 
grounds  of  appeal,  and  on  that  ground  alone  should,  we  think; 
be  ruled  out  of  consideration  at  this  late  stage.  Obviously  if 
we  had  to  consider  them  a  further  lengthy  inquiry  would  be 
necessary  (probablj-  entailing  great  expense  and  delay  and 
resulting  infructuously)  in  order  to  ascertain,  if  possible, 
what  the  exact  shares  of  the  various  members  of  the  family 
would  have  been  in  the  year  J  886  when  Ahmad  Din  became 
a  Mussalman.  In  view  however,  of  the  way  in  which  we 
look  at  this  case,  we  do  not  find  it  necessary  to  protract  still 
further  a  litigation  that  has  been  going  on  now  for  about  seven 
years  and  has  obviously  not  tended  to  allay  embittered  feelings 
between  not  only  brothers  but  also  a  father  and  his  sons. 

The  parties,  as  we  have  remarked  above,   are    Aroras,    and 

in  the  ordinary    way    would    be    presumed    to    be   governed    in 

all     matters     connected      with     alienation   of  and    succession 

to  property  by  the  principles     of    Hindu    Law.     On    the    other 

hand,  they  have  for  some  time    past   been  living   in   a   village 

.surrounded  by  members  of  an    agricultural    tribe    and    it   may 

well  be    that   in   some   respects    they   have    as.sirailated   their 

Hindu  ideas  to  the  customs  of  their  neighbours.     We  have  now 

to  see  how  far  it  is  established    that   they   have    adopted    such 

customs,  and  in    order   to    decide   this    point    we  are   on    safe 

ground  when  we  confine  ourselves  to  the  actual   and    admitted 

facts. 

We  start  then  with  the  liypothesis  that  the  succession 
to  Dasu's  property  will  depend  on  the  law  (in  which  term  is 
included  custom)  to  which  Dasu  was  subject.  As  a  Hindu 
Arora  he  would   presumably  be  governed  by  Hindu  Law,  but   it 
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is,  of  course,  open  to  defendants  to  show  that  in  particular 
matters  he  and  the  other  Aroras  of  Manza  Vidor  had  adopted 
customary  rules,  obtaining  among  their  neighbours,  and  if  this 
is  established,  it  is  to  the  latter  rules  and  not  to  the  Hindu 
Law  that  we  must  look  when  a  question  i^elating  to  any  such 
particular  matter  has  to  be  decided.  On  the  other  hand,  we 
must  take  it  that  if  it  is  not  proved  that  Dasu  and  members 
of  his  tribe  living  in  the  village  (or  possibly  even  in  other 
villages  in  the  district)  observed  a  rule  of  customary  law  in 
respect  of  a  particular  matter,  that  as  regaids  that  particular 
matter  he  and  they  must  be  held  bound  by  the  principles  of 
their  personal  law, — in  their  case  Hindu  Law  (see  No.  110 
P.  n.\906,F.  B.){]). 

Now,  keeping  these   principles  in  mind,    we    find    that    the 
position  of  Dasu,  as  the    present    owner   in   possession  of  pro- 
perty,   was     very  far    from   being   that   of   tlie   strict   Hindu, 
governed  by   the    Mitokshnra  Law.     It  is    admitted    now,    and 
has  been  fiilly  proved,  that  a  considerable  part  of  the    property 
in  Dasu's  possession  was  ancestral,  and  therefore    to   the   extent 
of  this  property  at   all   events,     defendants    (if  not   plaintiffs) 
would  have  been  co-sharers   with    Dasu    and    have  had   vested 
interest  in  it.     But  judging  by  the  pleadings  of  both     plaintiffs 
and    defendants,  it   is   common  ground   that   Dasu  during    his 
lifetime  was  in   sole    ownership   of    the    property    as  a    whole, 
including  that  part  of  it  that    is    admittedly    ancestral,   and   it 
is  nowhere  suggested  bj'   eitlier   party   that    Dasu   was   merely 
the    managing  member  of  the  family    or  that  any  of  his   sons  or 
grandsons   had    vested     interests    in    the   property.     In   these 
circumstances  we  are  fairly  entitled  to  assume  that    the  parties' 
family    has  so  far  depai^ted  from    the   tenets    of   Hindu  Law   as 
to  adopt   thecastomaiy    rule  that  a  father,    in   his   lifetime,   is 
the    owner  of  the  property,  with    such    limits    to    his   rights   of 
ownership    as  custom  may  prescribe.     To  this  extent  we   accept 
defendants'    contentions.     But  they  ask  us    to    go    still    further 
and    to  hold  that  the  family  has  not  only  adopted  tint    rule   of 
customary   law — a   rule  which  is  of  almost  universal  prevalence 
amono"   agricultural     tribes — ^but      has   also   adopted    the  veiy 
unusual  rule  which  sometimes,    though   rarely,    obtains    among 
agricultural  tribes  and  gives  a  father    the  right   either  to    dis- 
inherit a  son  from  succession  to   ancestral   property   or,   at   all 
events,  to  distribute  such  property   unequally    among   his   sons. 
As  to  this  we  are  unable    to    agree   with    Mr.    Bahadur    Chand 
that  defendants  have  proved  their  case.     The  Biivaj  i-am   upon 

(1)  110  P.  R.  190G  (F.  B.)  {Daya  Ram  v.  Sohel  Singh). 
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which  they  rely  (see  pages  221 — 223)    fails    to    carry    conviction 
to   our  minds.     Pi'opositions    of  a    starth'ng-  character   are   pro- 
pounded  in  the  most  general  terms    and  no  details  are  given    as 
to  the  persons    responsible  for  the  answers  pat   to    them,    while 
the   instances  adduced  in  support   of    the   propositions    are  open 
to   the  objection  that  material  particulars  by  whicli    tbcir   value 
could   be  tested  are  vvbolly  wanting.     For   example,  at  page  221, 
we   are  not  told  whether  Hardas  Mai  was  an   Arora,  nor  do  we 
know    whether  he    or  Lain  Mai  had    any    sons    or    whether   the 
gifts    in  question  were  made  with  or  without  their  consent.     So 
again,   at  page  222,  the  nature  of  the  property   left   by   Raman 
Mai  is  not  stated  ;     and  if  it  was  acquired  ptoperty,  the  instance 
is  irrelevant.     The    like  remark  applies  to  the   instance  at   page 
223.     Furthermore,    had  there  been    really   relevant   instances, 
it  is  hardly  possible  that  they  would  have  been    unknown  to  the 
five    witnesses  called  by  defendants  to  support   their  cases    (see 
pages   308-309).     These    witnesses  practically   admit   that   the 
case  of  a   father  excluding   a   son  from   a   share    in    ancestral 
property  is  unknown,  and  the  only  instance    some  of   them    can 
cite  (that  of  Paira  Ram)  occurred  many  years  ago  and  no  details 
are  given,  or  apparently  are  known,  about  it. 

So  again,  as  regards  the  contention  that  the  parties  have 
adopted  the  customary  rule  which  (differing  from  the  Hindu 
Law)  regards  a  property  bought  with  the  profits  of  income  of 
ancestral  property,  as  acquired  property  (see  Vo.  60  P.  R. 
1902  (1)  ;  No.  29  P.  R.19\\  (2)  ).  According  to  the  personal 
law  of  the  parties  such  property  would  be  ancestral  property 
(see  I.  L.  B.  29  All.  246,  P.  G.  (3)  )— a  proposition  which  is  not 
contested.  As  defendants  have  entirely  f  tiled  to  prove  that 
their  family  observes  the  rule  of  Customary  Law  in  this 
particular,  we  must  assume  that  the  rule  of  Hindu  law  applies 
and  that  all  property  purchased  by  Dasu  from  the  profits  or 
income  of  his  ancestral  property  became  ancestral  property  in 
his  hands. 

Defendants  at  first  strictly  denied  that  any  part  of  the 
propeity  in  Dasu's  hands  was  ancestral,  but  their  position  was 
hopelusdly  untenable  and  it  is  now  conceded  that  all  the  lands 
in  Mauza  Gadai  and  the  two  bands  in  Mauza  Vidor,  Taibwala 
and  Sanghewala,  are  unquestionably  ancestral.  The  question 
of  the  nature  of  the  property  is  discussed  at  some  length  by 
the  District  .Judge    in  his   judgment    (pages    331-332)    and    he 


(1)  50  P.  R.  1902  (Haidar  Khan  v.  Jahan  Khan). 

(2)  29  P.  R.  1911  {Mnsaavivinl  Ishar  Kour  v.  Raja  Singh). 

(3)  (190oj  /.  L.  R.  29  All.  2U  (246)  (P.  C.)  {Lai  Bahadur  v.  Kanhaiyn 

Lai). 
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gives  good  reasons  for  his  conclusions  that  Dasu  "  must  have 
inherited  a  large  landed  estate";  and  that  his  entire  "  pro- 
perty was  either  ancestral  or  acquired  from  the  income  of 
ancestral  property."  There  is  the  liighest  authority  for  the 
proposition  that  where  a  Hindu,  governed  by  the  Mitakshara 
system,  is  found  in  possession  of  immovable  property,  of 
which  a  part  at  all  events  is  ancestral,  the  presumption  is  that 
the  other  part  either  is  ancestral  propei'ty  or  was  acquired 
from  the  proceeds  of  the  nucleus  of  ancestral  property  in  his 
possession.  As  observed  by  their  Lordships  of  the  Privy 
Council  in  Lai  Bahadur  s  case  (1)  — "  It  is  established  that  there 
"  was  a  considerable  nucleus  of  ancestral  pt^opei'ty  in  his 
"  hands  after  the  partition.  The  onus  was  therefore  on  the 
"  respondent  to  prove  that  his  subsequently  acquired  property 
"  was  his  separate  estate." 

In  the  present  case,  as  the  District  Judge  points  out, 
defendants  have  failed  to  prove  that  Dasu  had  sources  of 
income,  apart  from  his  ancestral  property.  He  was  a  lambar- 
dar,  but  we  do  not  know  what  income  he  derived  from  that 
office,  and  it  could  not  hive  been  larga,  while  defendants  have 
not  attempted  to  show  that  he  made  any  considerable  profit  out 
of  the  business  which  he  is  alleged  to  have  done  as  Mukhtar  for 
one  Miran  Bakhsh  Machhi. 

In  the  circumst:^nces  we  do  not  consider  that  defendants 
have  succeeded  in  discharging  the  omis  that  was  upon  them, 
and  we  must  accordingly  hold  that  whatever  landed  property 
Dasu  acquired  (if  indeed  lie  acquired  any  at  all)  was  so 
acquired  from  the  proceeds  of  ancestral  property.  As  such, 
it  would  itself  admittedly  be  ancestral  property  for  all  the 
purposes  and  in  the  eye  of  Hindu  Law,  and  inalienable 
without  the  consent  of  Dasu's  sons,  if  Dasu  and  his  family 
are  governed  (as  we  hold  they  are)  in  such  matters  by  Hindu 
Law. 

The  result  thou  of  our  findings  is  as  follows  : — Dasu  and 
his  family  being  Aroras  are  generally  governed  by  Hindu  Law, 
but  they  have  adopted  the  rule  observed  by  their  agricaltaral 
neighbours  which  gives  the  father  the  ordinary  estate  for  life 
enjoyed  by  an  agricultural  proprietor  in  this  province  ;  Dasa 
undoubtedly  so  held  the  property  and  his  conduct  as  well  as 
that  of  plaintiffs  and  defendants  prove  conclusively  that  to 
this  extent  the  principles  of  Hindu  Law  have  been  departed 
from     but' defendants  have    not    shown    that    their   family   or 

(I)  (1906)  /.  L.  R.  29  Ml.  244  (255)  (P.  C.)  {Lai  Bahadur  v]  Kanhaiya 
Lai). 
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'their  tribe  has  still  further  departed  from  Hindu  Law  bj 
adopting  any  other  agricultural  custom  or  ideas,  and,  in  par- 
ticular, they  have  failed  to  prove  that  Dasu  had  by  well 
recognised  custom  obtaining  among  them,  tlie  power  to 
disinherit  any  of  his  sons  in  respect  of  ancestral  property  ; 
the  entire  property  left  by  Dasu  must  be  regarded  as 
ancestral,  and  (as  it  is  not  contended  and  could  not  be 
contended  that  plaintiffs  by  their  conversion  to  Muhammadan- 
ism  forfeited  their  rights  in  ancestral  property)  plaintiffs 
are  entitled  to  succeed  thereto  equally  with  defendants  2 
and  3. 

As  regards  the  claims  of  defendants  3  and  4,  the  sons  of 
plaintiff' No.  1 ,  to  succeed  with  their  father  to  a  one-fourth 
share,  we  need  say  no  more  than  that  the  claim  fails  once  it 
is  established  that  the  family  have  adopted  the  customary  rule 
which  gives  the  succession  to  the  father  for  his  life.  Just 
as  Dasu  held  the  property  for  his  life  though  he  had  four  sons 
living,  so  plaintiff  No.  1  would  be  entitled  to  hold  his  share 
of  the  ancestral  property  for  life  despite  the  presence  of  his 
sons. 

As  we  hold  that  Dasu  was  not  competent    to   alienate    the 
property,  we  do  not  find  it  necessary  to  discuss  the  genuineness 
or  validity  of  the  will  or  of  the  gift  of  the  19fch  September  1902. 
The  appeal  fails  and  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  87. 

Bfiforc  Bon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 

Shadi  Lai. 

GULAB  SHAH— (Plaintiff)— APPELLANT, 

Versus 

HAYELI  SHAH  AND  OTHERS-(Defendaxts)— 
RESPONDENTS. 

Civil  Appeal  No.  529  of  1913. 

Civil  Procedure  Code,  1908,  order  2,  rule  2— first  suit  disviissed  on 
ground  that  a  suit  for  partial  partition  did  not  lie—2cliether  bar  to  second  suit 
for  partition  of  all  the  joint  properties. 

Plaintiff  in  1909  sued  defendants  for  his  share  of  two  mortgage  debts 
realised  by  them  from  the  mortgagors.  This  suit  was  eveotuallj'  dismissed  in 
appeal  on  the  ground  that  a  suit  for  partial  partition  did  not  lie.  Plaintiff 
then  bronght  the  present  suit  for  partition  of  all  the  joint  properties. 

Held,  that  when  the  dismissal  of  a  suit  takes  place  for  defect  in  the 
form  of  the  suit,  order  2,  rule  2  of  the  Code  of  Civil  Procedure  does  not 
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preclude  a  plaintiff,  whose  suit  has  been  thus  dismissed  from  bringing  a 
second  suit. 

66  P.  B.  1884  ^l),  referred  to. 

Held  also,  that  the  present  second  suit  was  not  barred  under  order  2, 
rule  2,  because  : — 

(a)  the  causes  of  action  in  the  two  suits  were  different  ; 

8  Bom.  H.  C.  R.  (Appellate  Civil  Cases)  205  per  Melville,  J.  (2),  1.  L.  R. 
20  Cal.  385  (3\  referred  to. 

I  b)  the  dismissal  of  the  first  suit  for  partial  partition  resulted  in  the  parties 
continuing  to  be  joint  owners  in  the  properties  as  before  and  as  long  as  the 
joint  ownership  subsists,  an}-  of  the  joint  owners  may  demand  partition. 

Second  nypenl  frovi  the  <hcree  of  JJ.  A.  Hose,  Esquire,  'Divisional 
Jurlge,  Sialkot  Division,  dated  the  2Srd  January  1913. 

Ganpat  Rai,  for'  Appellant, 

Tek  Cbaud,  for  Respondents. 

The  Judgment  of  the  Hourt  was  delivered  by — 

6th  May  1915.  Shade  TjAL,  J. —  The  suit  which  has  given  rise  to  this  fecond 

appeal  has  been  dismissed  by  the  learned  Divisional  Judge  as 
barred  by  the  provisions  of  order  II,  rule  2.  We  have  con- 
sidered the  arguments  advanced  on  both  sides,  tlie  facts  of  the 
previous  case  and  the  law  bearing  on  the  subject,  and  come 
to  the  conclusion  that  the  rule  enunciated  in  oi^der  II,  rule 
2,  has  no  application  to  the  case  and  that  this  appeal  must 
succeed. 

It  appears  that  in  1909,  the  present  plaintiff  sued  the 
defendants  for  his  share  of  two  mortgage  debts  realised  by 
the  defendants  from  the  mortgagors.  That  suit  was  decreed 
by  the  Court  of  first  instance,  but  the  District  Judge  on  appeal 
accepted  the  plea  that  the  suit  for  partial  partition  did  not  lie. 
The  finding  on  that  point  was,  it  is  clear,  sufficient  for  the 
dismissal  of  the  suit,  and  the  fact  that  the  Court  also  recorded 
tlie  further  finding  that  the  debts,  the  subject  matter  of  the 
suit,  were  not  proved  to  be  joint  property  (which  finding 
was  a  mere  obiter  dictum)  does  not  affect  the  determination  of 
the  question  which  arises  in  the  appeal  before  us. 

In  pursuance  of  the  direction  given  by  the  Appellate  Court, 
the  present  suit  for  the  partition  of  all  the  joint  properties  has 
been  instituted,  and  we  fail  to  understand  how  the  provisions 
of  order  II,  rule  2,  govern  the  case.  The  previous  suit 
foiled  because  it  was    not  properly   framed,   and   it  is   a   well 


(1)  G6  P.  R.  1884  {Bhnla  Singh  v.  Gurdit  Singh). 

(2)  (1871)   8  Bom.IL  C.  R.   (Appellate   Civil  Cases)  205    (Kakaji  v. 

Bnimji). 

(3)  (1892)  I.  L.  R.  20  Cal.  3S5  (Abdun  Nasir  v.  Rasulan). 

(4)  (,1886;  6  All.  W.  N.  53  (Umrao  Singh  v.  Piare  Lai). 
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established  principle  of  law  that  wliere  the  dismissal  of  a  suit 
takes  place  for  defect  in  the  form  of  the  suit,  order  II,  rule  2, 
does  not  preclude  a  plaintiff,  whose  suit  has  been  thus  dis- 
missed, from  bringing  a  second  suit,  vide,  inter  alia,  66  P.  It. 
1884  (1). 

Further  it  seems  to  us  that  the  causes  of  action  in  the    two 
suits  are  not  identical.     In  the  present  suit   the  cause  of  action 
is  the  right  to  have    the  whole  joint  property  brought    together 
and  divided.     As    observed    by    Melville,    J.,    in    8     Bom.    H. 
G.    R.    (Appellate    Civil    Cases)    205  (2) — "  So  far    from    these 
"    two    being  the  same  cause   of   action,    they    present   all  the 
"  difference   which   is   expressed  by  saying    that  the   one   is   a 
"  cause  of  action,    and    the   other   is   no   cause   of   action."     It 
appears  that  at  the  time  of  the   institution  of  the  first   suit   the 
plaintiff's  Tight  to  participate  in  the  joint  property   other    than 
the  two  debts  referred  to  above    had  not  been    denied,    and   the 
denial  by  the  defendants  in  their  written  statement,  which   has 
been  relied  upon  by  the  learned  Divisional  Judge,  was    a   cause 
of  action  which  accrued  subsequent  to    the    institution  of   that 
suit.     We  consider  that  the  causes  of  action  in    the   two   cases 
were  quite  distinct    (vide  I.  L.   li.   20   Cal.    p.  385)  (3),    and    it 
is  clear  that    order   II,  rule  2,  requires  a  plaintiff  to  include    in 
a  suit  the  whole  of  the  claim  which  he  is    entitled    to    make    in 
respect  of  the  particular  cause  of  action  which  forms    the    basis 
of  the  suit  and  does  not  compel    him  to  include    claims   arising 
out  of  different  causes  of  action. 

Another  aspect  of  the  matter  leads  us  to  the  same  con- 
clusion. "What  was  the  effect  of  the  dismissal  of  the  first 
suit  for  pai-tition  ?  It  was  clearly  that  the  parties  continued 
to  be  joint  owners  in  the  properties  as  before  and  it  is  beyond 
question  that  the  right  to  demand  partition  is  one  of  the 
incidents  of  joint  ownership,  and  as  long  as  the  joint  ownership 
subsi.sts,  anj'^  of  the  joint  owners  may  demand  partition.  We 
do  not  therefore  see  how  the  dismissal  of  the  previous  suit 
operates  as  a  bar  (o  the  present  one. 

TVe  are  therefore  quite  clear  that  the  previous  dismissal 
on  account  of  the  plaintiff  not  having  included  the  whole  of 
his  claim  does  not  bar  his  second  suit  for  partition  of  the  whole 
property.  If  any  authority  is  needed  for  the  view,  we  would 
refer     to     the      judgments    in     Allahabad      Weekly      Notes    of 


(1)  66  P.  R.  1884  (Bhola  Sinoh  v.  G^u•dit  Singh). 

{.2)  (1871)  8  Bom.  11.  C.  R.  [Avpdlate  Civil  Cases)  205  (Kakaji  v.  Bapuji). 

(3)  a892;  /.  L.  R.  20  Cal.  385  {Abd^m  Nasir  v.  Rasulan). 
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1886,  page  53  (1)  smd  8,  Bombay  High  Court  Reports, 
(Appeal  Gases),  page  205  (2),  which  are  on  all-fours  with  the 
present  case.  We  accordingly  accept  the  appeal,  set  aside 
the  judgment  and  decree  of  the  lower  Appellate  Court  and 
remand  the  case  under  order  XLI,  rule  28,  for  the  decision 
of  the  defendants'  appeal  on  the  merits.  Court  fee  on  the 
memorandum  of  appeal  shall  be  refunded  and  other  costs  shall 
be  costs  in  the  cause. 

Appeal  accepted. 


No.  88- 

Bpfore  Hon.  Mr.  Justice  Sliali  Din  and  Hon.  Mr.  Justice 

LeRossignol. 

KARIM  BAKHSH  AND  OTHERS— (Pr,.UNTiFF.==)- 
APPELLANTS, 

Versus 

ALTAF  ALT  AND  OTHERS— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  596  of  1914. 

Non-proprietors  in  village — bound  by  provisions  in  wajib-iil-arz 
regarding  the  refuse  of  the  village. 

The  plaintiffs,  as  non-proprietors  of  Nizamabad,  sued  the  proprietors  for  a 
declaration  that  the  refuse  and  sweepings  of  the  village  were  not  the  exclusive 
property  of  the  defendants  notwithstanding  the  provisions  in  the  wajih-id-arz 
to  that  effect. 

Held,  that  as  non-proprietors  plaintiffs  dwell  in  the  village  on  sufferance 
on  sites  which  are  the  property  of  the  proprietary  body,  the  condition  specified 
in  the  icajib-ul-arz  that  all  the  refuse  from  their  houses  shall  be  the* 
perquisite  of  the  proprietary  body  was  binding  on  them  and  was  not  in- 
equitable. This  condition  was  also  not  affected  by  plaintiffs  having  to  pay 
their  quota  towards  the  up-kecp  of  extra  sweepers  engaged  under  orders 
of  the  District  Board  since  the  entries  in  the  zcajib-ul-arz  were  made. 

Second  appeal  from  the  decree  of  B.  H.  Bird,  Esquire,  Additional 
Divisional  Judge  of  the  Gujramvala  Division,  dated  the  7th 
of  January  1914. 

Gokal  Chand  Narang,  for  Appellants. 
Abdul  Rash  id  and  Gulab  Din,  for  Respondents. 
The  Judgment  of  the  Court  was  delivered  by — 
\Qth  May  1915-  LeRossignol,  J. — The  plaintiffs    in  this   case  are  members 

of    the    non-proprietary   body    of    Nizamabad,    and  they    came 


(1)  (1886)  6  All.  W.  N.  53  {Umrao  Singh  v.  Piare  Lai). 

(2)  (1871;   8   Bom.  H.   C.   li.  (Appdlaie  Civil  Cases)  205  (Kakaji  v, 

Bapuji). 
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into  Court  to  secure  a  declaration  that  the'refuse  and  sweep- 
ings of  tlie  village  were  not  the  exclusive  property  of  tlie 
defendants,  the  proprietary  body,  but  that  the  plaintiffs  had 
a' right  to  dispose  of  and,  if  necessary,  to  sell  the  sweepings  and 
refuse  of  their  own  houses.  The  Courts  below  have  agreed  iu 
dismissing  the  plaintiffs'  claim,  and  the  plaintiffs  have  come  up 
here  on  second  appeal. 

It  has  been  found   by  the  Coui-ts   below  that,  according  to 
the  entries   in  the    wajih-ul-avz   of  1868   which  are  repeated  in 
the  loajih-ul-arz   of   1891-92,  the    refuse    of   the    village   is    the 
exclusive   property    of    the    proprietors.     The    learned    counsel 
for  the  appellants   contends   that   the  non-proprietary    body  are 
not  bound  by   the    provisions    of  the    wajib  td-arz,    but    further 
he  argues    that  even   if  the  provisions  of  the    loajib-ul-arz   were 
binding  on  the    plaintiffs    years   ago,    is    it  equitable    that  they 
should  continue  to  be  operative    at  the  present   day    when  con- 
ditions have  radically  changed  ?     He  explains    that  the  present 
litigation   has    been   brought   about   by   refoi-ms    in    sanitation 
introduced  by  the  Local  District  Board.     Formerly  one  sweeper 
was   entertained   by  the   proprietors    and   he    was   responsible 
for   the   cleansing   of   the   whole   village  ;   recently,     however, 
the  District  Board  decided   that   the  sanitary   condition  of  the 
village    must  be  improved    and   it  has  imposed   a  tax  upon   the 
whole  of  the  inhabitants    of  the    village — proprietors    and   non- 
proprietors — in    order    to  defray    the    cost   of  entertainment  of 
three    sweepers.     It  is  consequently    urged   that  the  manure  of 
the  village   was  conceded  to  the  proprietary  body  in  compensa- 
tion  for  their  outlay   on    the   entertainment   of  one   sweeper ; 
and    that    inasmuch     as     the    non-prcprietors    as    well   as    the 
proprietors  are    called    upon    by  the    District   Board  to  pay  for 
the  entertainment   of  three   sweepers,  the  non-proprietors   now 
receive  no  consideration   for   the   surrender  of   the  refuse  from 
their  houses.     It  is  urged,    therefore,  that   the  raison   d'etre  for 
the  provisions  set  forth  in  the  loajih-ul-arz  no  longer  exists. 

To  this  argument  we  are  unable  to  attach  any  weight. 
The  non-proprietors  dwell  in  the  village  on  sites  which  are 
the  property  of  the  proprietary  body  ;  non- proprietors  dwell  in 
the  village  on  sufferance  and  one  of  the  conditions  of  their  resi- 
dence in  the  village  is  that  all  the  refuse  from  their  houses  shall 
be  the  perquisite  of  the  proprietary  body.  Their  residence  in  the 
village,  and  not  the  fact  that  the  proprietary  body  had  entertain- 
ed a  sweeper  for  the  cleansing  of  the  village,  was  the  reason 
for  their  surrender  of  their  rights  in  the  refuse. 

Though  it  is  now  asserted  that  the  present  contest  has 
arisen  from  the   action   of  the   Distiict  Board,   we   notice   that 
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iu  1891-92,  when  no  such  action  on  the  part  of  the  District 
Board  was  exjected,  the  present  plaintifts  objected  io  these 
provisions  of  the  ivajib-tol-arz.  If  the  plaintiffs  have  now  to 
pay  a  higher  i  rice  for  the  cleansing  of  the  village  they  also 
enjoy  the  benefits  of  snpeiior  cleanlines.«.  The  fact  that  the 
pro]3rietors  have  a  right  to  all  the  manure  from  the  village 
might  well  have  been  represented  to  the  District  Board  authori- 
ties with  reference  to  the  incidence  of  the  taxation  imposed, 
but  with  that  aspect  of  the  case  we  have  no  concern. 

In  our  opinion  the  provisions  of  the  n-ajih-td-arz  are  clear 
and  they  do  not  appear  to  be  inequitable.  The  appeal  is 
dismissed  with  costs. 

Ajjpeal  dismissed. 


No.  89- 

Before  Hoit.  Mr.  Juatice  Shah  Din  and  Eon.  Mr.  Justice 

LeEossignol. 

KISHEN  SINGH-  (Defendant)— APPELLANT, 

Versus 

BHAGWAN  DAS  AND  ANOTHER— (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  598  of  1914. 

Hindu  family— suit  by  minor  mtmber  of  joint  Hindu  family  to  challenge 
mortgage  made  by  his  father,  ylaintiff  having  become  Muhammadan  since — 
apostacy—Acl  XXI  of  1850 — i-roof  of  immoral  jmr poses— oans  proband!. 

Held,  that  the  right  of  a  minor  son  to  sue  for  a  declaration  that  a 
mortgage  made  by  his  father  shall  not  affect  his  right  as  a  member  of  the 
joint  Hindu  family  after  the  death  of  his  father,  is  not  affected  by  the 
fact  that  the  plaiutili'  has  become  a  Muhammadan  since  the  mortgage  took 
place  and  was  one  at  time  of  suit,  vide  Act  XXI  of  ]850. 

Held  also,  that  it  was  not  necessary  to  prove  that  each  item  of  the 
consideration  was  spent  on  immoral  ijurposcs  wlun  it  was  shown  that  the 
alienor  at  the  time  of  the  mortgage  was  living  a  licentious  life  beyond  his 
means,  was  indulging  in  drinking,  prostitution  and  debauchery,  and  was 
without  any  business  or  occupation  upon  wliich  the  money  might  legitimately 
have  been  spent. 

50  P.  R.  1913  (1),  referred  to. 

(1)  50  P.  R.  1913  (Ram  Nath  v.  Bulaqi  Ram). 
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Second  appeal  from  the  decree  of  P.  D.  Aynew,  Esquire,  Additional 
Divisional  Judge,  Lahore,  dated  the  1th  February  1914. 

Dhanraj  Shah  and  Manoliar  Lai,  for  Appellant. 

Nabi  Bakhsh,  for  Kespondents. 

The  Judgment  of  the  Oonrt  was  delivered  by —     % 

LeRossignol,  J. — This  is  a  suit  by  a  minor  for  a  deolara-  VMh  ^I<rtj  l[»lo 
tion  that  the  mortgage-deed  executed  on  the  23rd  of  April 
1910  by  his  father  shall  not  affect  his  riglits  as  a  member  of 
the  joint  Hindu  family  after  the  death  of  his  father.  The 
mortgagor's  name  is  Jagan  Nath,  but  he  has  recently  been 
converted  from  Hinduism  to  the  Muhammadan  faith  and  has 
taken  u-itli  him  into  the  fold  of  Islam  his  minor  son,  the 
plaintiff. 

The  first  Court  dismissed  the  plaintiff's  suit  with  costs, 
but  the  learned  Divisional  Judge  found  that  of  the  consideration 
money  of  the  moi  tgage-deed,  namely  Rs.  8,000,  only  Rs.  545 
were  untainted  by  immorality,  and  he  decreed  plaintiff's  relief 
subject  to  the  condition  that  he  should  pay  Rs.  545  before 
assuming  possession. 

In  second  appeal  before  us  the  first  contention  raised  is 
that  inasmuch  as  the  plaintiff  has  become  an  apostate  from 
Hinduism,  he  cannot  maintain  the  present  suit  under  the 
cloak  of  Hindu  Law.  This  same  argument  was  advanced  before 
the  Court  below  by  which  it  was  rejected  on  the  ground  that 
the  plaintiff's  rights  as  a  Hindu  are  secured  to  him  even  after 
apostacy  by  Act  XXI  of  1850.  We  have  consulted  that  Act 
and  see  no  reason  for  differing  from  the  conclusion  of  the 
learned  Divisional  Judge.  It  appears  to  us  to  be  a  clear 
object  of  that  Act  to  secure  after  apostacy  to  individuals  the 
same  rights  in  property  as  they  enjoyed  before  apostacy. 
This  first  contention  is  overruled. 

It  was  next  pointed  out  to  as  that  of  the  consideration 
for  the  mortgage  Rs  2,600  represented  antecedent  debts, 
whilst  Rs.  400  were  cash  paid  at  the  time  of  registration,  and  it 
is  urged  that  the  exposition  of  the  law  by  the  Divisional 
Judge  in  respect  of  the  omis  lying  upon  the  plaintiff  with 
regard  to  these  two  different  categoiies  is  incorrect.  The 
learned  counsel  for  the  appellant  urges  that  under  the  Hindu 
Law  it  is  not  the  duty  of  the  alienee  to  make  reasonable 
enquiry  as  to  the  necessity  for  the  cash  taken  from  him  at  the 
time  of  the  execution  of  the  deed.  He  contends  that  even  if 
such  enquiry  is  not  established,  though  the  mortgage  tran- 
saction cannot  be  maintained  as  a  whole,  nevertheless  the 
whole   of  the   mortgage   debt  is     recoverable   from   the   ibint 


562  CIVIL  JUDGMENTS -No.  89.  [  Recobd, 

family  properly  pi-ividecl  tbe  plaintiff  is  unable  to  sliow  that 
the  cash  taken  at  the  time  of  execution  of  the  mortgage  Tvas 
taken  for  an  immoial  purpose.  It  is  unnecessary  for  us  to 
labour  this  point,  for  the  matter  was  exhaustively  considerecl 
in  53  P.  1\.  of  1901  (1)  which  concludes  the  matter. 

Next,  the  learned  counsel  took  us  through  the  evidence 
and  indicated  sevei^l  items,  which  need  not  be  detailed  here, 
and  urged  that  they  too  should  have  been  passed  by  the 
Divisional  Judge  on  the  ground  that  they  were  just  items  and 
were  untainted  with  immorality. 

Into  this  question,  however,  we  see  no  need  to  enter,  for  the 
Divisional  Judge  has  found  that  the  major  part  of  the  mortgage- 
money  was  spent  on  immoi^l  objects.  He  holds  that  it  is 
unnecessary  to  prove  that  each  item  of  the  consideration  money 
waix  spent  on  immoral  purposes,  and  he  holds  it  sufficiently 
proved  that  the  alienor  at  the  time  of  th.e  moitgage  was 
living  a  licentious  life  beyond  his  means,  was  indulging  in 
drinking,  prostitution  and  debauchery,  and  was  without  any 
business  or  occupation  upon  which  the  money  might  legiti- 
mately have  been  spent.  These  are  findings  of  fact  ami  in 
second  appeal  they  cannot  be  challenged.  In  coming  to  these 
findings  he  has  relied  upon  50  P.  7?.  1918  (2). 

Appellant's  counsel  has  attempted  to  show  that  there  are 
distinguishing  features  between  the  case  decided  in  that  judg- 
ment and  the  case  now  befoi-e  us.  Particularly  does  he  lay 
stress  on  the  fact  that  in  tlie  reported  case  the  alienor  was 
engaged  in  no  business.  In  the  case  before  us,  however,  it  has 
])een  found  that  the  alienor,  for  some  considerable  time  before 
the  execution  of  the  mortgage  in  dispute,  had  ceased  to  pay 
attention  to  the  business  he  had  inherited  from  his  father. 
Consequently,  the  cases  are  for  ali  practical  purposes  parallel. 
The  findings  of  the  learned  Divisional  Judge  seem  to  us  to  be 
well  considered  and  in  any  case  they  cannot  be  challenged  in 
second  appeal.  No  other  point  has  been  raised  before  us, 
and  we  dismiss  the  appeal,  bat  in  view  of  the  fact  that  the 
suit  is  brought  in  collusion  with  the  alienor,  plaintiff's  father, 
we  leave  the  parties  to  bear  theii'  own  costs  in  this  appeal. 

Appeal  dismissed. 


(1)  53  P.  R.  1901  (F.  B.)  (Bahadur  Singh  v.  Des  Raj). 

(2)  50  P.  R.  1913  (Ram  Nath  v.  Dulaqi  Ram}, 
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No.  90. 

Bffore  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Jtistice  LeRossignol. 
MUHAMMAD  BAKHSH— (Defendant)— APPELLANT, 

Versus 

iMUHAMMAD  AND  OTHERS—  (Plaintiffs)— 
RESPONDENTS. 

Civil  Appeal  No.  1817  of  lfl2. 

Custom — alienation — will—Sials,  Jliang  District— status  of  collaterals 
in  10th  degree  to  challenge  alienations  by  daughter — status  of  sister — Riwaj-i- 
am 

One  Ahmad,  a  Sial  of  the  J  hang  District,  was  succeeded  on  his  death  by 
his  two  daughters  Daulat  Bibi  and  Fatima.  Daulat  Bibi  had  also  got  some 
property  from  the  mother  of  her  first  husband  (dece;ised),  and  some  property 
from  her  first  husband  as  his  widow  and  she  alienated  all  this  by  will  to 
her  second  husband,  the  defendant.  The  plaintifis,  collaterals  in  the  10th 
and  11th  degree  from  the  last  male  holder,  brought  the  present  suit  to  contest 
Daulat  Bibi's  alienation  in  favom-  of  her  husband. 

Held,  that  by  custom  among  Sials  of  the  Jhang  District  the  position  of 
females  is  very  strong  and  collaterals  in  the  10th  degree  have  no  status 
to  contest  alienations  made  by  a  daughter  except  in  respect  of  i^roperty 
which  the  latter  held  in  her  capacity  of  widow  of  her  first  husband. 

50  P  R.  1885  (1)  and  47  P.  R.  1896  (2),  disapproved. 

48  P.  R.  1909  (3),  distinguished. 

Held,  however,  that  it  had  not  beeu  proved  that    a  sister,  who  inherits,  takes 
a  full  estate  and  can  alienate. 

Second  appeal  from  the  decree  of  liai  Bahadur  Lala  Chmii  Lai, 
Additional  Divisional  Judge,  Shakpnr  Division,,  at  Sargodka, 
dated  the  4:th  Jtine  1912. 

Eazl-i-Hussain,  for  Appellant. 

Sautanam,     Marghub      Ahmad    and     Gliulam     Yasiu,     for 
Respondents. 

The  Judgmeut  of  the  Court  was  delivered  by — ■ 

SiK  Donald  Johnstone,  C.  J. — The  podigree  table  in  the  \oth  May  1915. 
paper  book  and  the  judgment  of  the  first  Court  sliow  what  the 
nature  uf  the  dispute  is  ;  but  it  should  be  noted  here  that  in 
the  i)edi;,'ree-table  there  are  some  mistaken  and  omissiuus 
which  we  have  made  good  in  our  copies  of  the  paper  bf;uk. 
In  the  judgment  there  is  also  this  small  error  that  plaintiffs 
are  really  ten   degiees    from  the  deceased  last  male  holder,  Nur 

il'  50  P.  R.  18S5  iMussai)unat  Sahban  v.  Ghazi). 

(2)  47  /*.  R.  1S9G  [Bakhu  v.  Amir). 

(3)  48  P.  R.  1909  {Allah  Ditta  v.  Bey), 
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Ahmad  and  Muhammad   Bakhsh  is   eleven    degrees   away,   not 
nine  and  ten  respectively,  as  the  first  Court  puts  it. 

The  first  Court  f  I  am ed  seven  issues,  found  it  unnecessary 
to  decide  the  two  which  were  concerned  with  Nur  Ahmad's  sister, 
Allah  Jawai,  and  held — 

(1)  that  plaintiffs  liad  locus  standi,  as  being  collaterals  of 
Nur  Ahmad,  to  contest  the  alienation  by  Mussammat  Daulat 
Bibi  in  favour  of  defendant,  her  husband  ; 

(2)  that  plaintiffs  had  a  right  of  succession  to  so  much 
of  the  property  as  was  ancestral  or  which  reached  Mussammat 
Daulat  Bibi  from  Mussammat  Fateh  through  Nur  Ahmad  ; 

(3)  that  Muhammad,  also  a  revei'sioner,  like  plaintiffs,  had 
validly  relinquished  his  claims  in  favour  of  plaintiffs  ; 

(4)  that  Mussammat  Daulat  Bibi  could  only  alienate  to 
her  husband  the  property  she  herself  purchased  in  Mauza  Bagh, 
and  that  plaintiffs  have  failed  to  prove  that  she  made  the 
purchase  out  of  the  income  of  ancestral  px^operty ; 

(6)  that  plaintiffs  are  not  entitled  to  pi'oduce  claimed  nor 
to  movables  claimed. 

Decree  was  passed  on  these  findings  and  both  parties 
appealed,  'i  he  lower  Appellate  Court  dismissed  each  appeal 
in  its  own  way  and  found  the  first  Court's  decree  correct. 
In  his  appeal  the  defendant  urged  that  plaintiffs  wore  too 
distant  to  contest  the  case ;  that  Mussammat  Allah  Jawai 
aforesaid  excluded  plaintiffs  and  had  made  a  will  in  favour  of 
defendants  ;  that  at  least  the  house  was  not  proved  to  be  au- 
ceslral  ;  that  the  property  which  reached  Mussammat  Daulat 
I  ibi  from  her  father  Ahmad  and  her  "  aunt "  (really  her 
mother-in-law)  Mussammat  Fateh  was  not  ancestral  and  was 
Mussammat  Daulat  Bibi's  absolutely  and  she  had  full  power 
over  it.     The  Court  found  against  all  these  contentions. 

The  plaintiff's  seveial  contentions  as  to  produce  and  mov- 
ables and  investment  of  income  of  ancestral  pro[)erty  were 
likewise  overruled  ;  and  now  defendant  has  tiled  a  second 
app'.al  here,  while  plaintiff's   rest   content  with  what  they  have 

The  question  for  decision  is  mainly  one  uf  custom,  namely, 
what  are  the  rights  of  women  in  the  positiuu  of  Mussammat 
Daulat  Bibi  and  Mussammat  Allah  Jawai  in  the  presence  of 
collaterals  so  remote  as  the  plaintiffs  ;  and  our  inclination 
is  to  find  on  the  whole  against  the  plaintiff's.  The  officer  presid- 
ing in  the  first   Court  at  time  of  judgment  had  not   heard  the 
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case  himself,  and    this    probably   accoauts    for  the   fact    that  he 
has    apparently   entirely     overlooked    the   THwaj-i-nm    and   the 
instances  in  support  of  it.  Some  of  the.se  instances  were  actually 
mentioned  in  the  edition  of  1880  of  the   Ttuoaj-i-am,  though  the 
later  edition   of     1905,    which   states  the  rules  in  the  same  way 
as    the   earlier   edition,    omits    the   instances.     One  has    only  to 
read  questions   and   answers   Nos.    15,   18   and    25    to  see   how 
strong  is   the   position    of   Sial   females  in  this   district.     Then 
several  instances    ol  females  succeeding  in   preference   to   colla- 
terals have  occurred  even  within  this  not  very  large  family — 
Muhammad,    son    ^f    Nasrat    (see   pedigree)  was  succeeded   bj 
his  three    daughters ;  Ahmad,  son  of  Nazi,  by  his  two  daughters, 
of    whom  one  at  least  (Aisha)  was  married  ;   Mus.sammat  Fateh, 
married    to  Sher,  father  of  one  Nur  Ahmad,    certainly  succeeded 
to    her  brother  N"ur;    another  Mussammat  Uaulat  Bibi,  daugliter 
of  Chaughatta,   .succeeded  to   her  father  and  married  one    Nur, 
but  kept  the    property  and  alienated    it  here  and  there    without 
opposition    from  any  one.     Again,  though   this  is  only  indirectly 
in  point,    Azam's   widow,    Mussammat   Nurai,   so   long   ago    as 
2nd    November     1875,   willed     some   of    her    late     husband's 
property,   and  left  two  other  properties   by  similar  instruments, 
no    one   apparently   I'aisiug   any    objection.     All  this,    coupled 
with   the  statements   in  the  Riwaj-i-am  in   which  daughters  are 
so  much  favour!  d  that,    unmarried,    they  are  preferred  even  to 
uncles  and  first   cousins,    and,    married,  they    are    preferred    to 
collaterals    not     descended   from    deceased's  grsat  grandfather, 
shows  that  it  might  even   be  contended   that   collnterals  in  the 
tenth  degree   are  in  this   tribe   really  not   in    an    effective    way 
heirs   at  all,  and  at  all  events  shows  that  any    right  claimed  by 
them  to  control  the  acts  of  daughters    would  never  be  recognis- 
ed.    It    w^as  certainly  for  plaintiffs  to  prove   this  alleged  power 
of   control    and   preferential   right    of   succession     by    positive 
instances,  and  herein  they  have  wholly  failed. 

Here  we  may  note  what  the  landed  property  in  suit  is  and 
wheie  it  came  from.  Ahmad,  Mussammat  Daulat  Bibi's 
father,  got  165  kanals  in  Mauza  Khurara  and  19  kanals  in  Mauza 
Bagli  by  will  from  Mussammat  Nurai  aforesaid.  Ahmad  died 
in  1890  and  the  Khurara  land  was  mutated  to  bis  two  daugh- 
ters Uaulat  Bibi  and  Fatima,  as  such,  while  the  little  plot  of 
laud  in  Mauza  Bajih  was  mutated  to  the  widows  of  Nur  Ahmad, 
his  nephew,  i.e.,  to  the  same  Daulat  Bibi  and  to  Mussammat 
Gliulam  Bibi.  There  is  no  specific  explanation  of  this  distinctive 
treafnieut,  but  it  may  be  readily  believed  that  the  land  in  Maii.7a 
Bagh,  being  of  trifling  value  and  extent  and  the  mutation  going 
through  in  the  absence  of  interested  persons,  a  mistake  was  made 
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as  to  it.  The  Khurara  land  on  the  death  of  Mussammat  Fatima 
in  1904  was  mutated  to  her  husband,  Muhammad,  plaintiff,  so 
that  this  may  almost  be  taken  by  itself  as  a  further  instance 
of  daughters  taking  as  full  heirs  and  passing  on  property  to 
their  husbands.  No  doubt  Muhammad,  plaintiff,  subsequently 
shared  the  land  with  his  brothers,  but  this  does  not  substantially 
reduce  the  value  of  the  precedent. 

The  lands  coming  to  Mussammat  Daulat  Bibi  through  her 
husband  camo  in  three  ways— (a)  gift  to  her  husband  by 
her  father  ;  (b)  purchase  by  her  husband  in  Mauza  Maghiana 
from  her  father ;  (c)  by  succession  of  her  husband  to  hi.s 
mother  Fateh,  who,  as  already  stated,  inherited  the  estate  of 
her  brother,  Nur. 

It  is  strongly  urged  that  the  Khurara  property  (and  in 
reality  the  19  kanals  in  Bagh,  though  the  aforesaid  mistake  as 
to  it  was  made)  came  to  Mussammat  Daulat  Bibi  as  a  daughter 
pure  and  simple  and  that  by  custom  she  was  entitled  to  keep 
it,  though  married,  as  against  10th  degree  collaterals  ;  that 
the  gift  (a)  must  either  be  looked  upon  as  meant  for  the  benefit 
of  the  donor's  daughter,  or  if  it  be  taken  as  an  ordinary  gift 
to  Nur  Ahmad  for  himself  and  issue,  then  on  the  extinction  of 
donee's  line  the  laud  reverts  to  donor's  line,  in  which  Mussam- 
mat Daulat  Bibi,  the  daughter,  was  undoubtedly  the  first  heir 
and  (not  so  conclusively)  that  the  land  (6)  was  a  self-acquisi- 
tion and  so  a  daughter,  though  not  of  the  acquirer  yet  of  the 
acquirer's  nearest  agnate,  has,  even  apart  from  the  peculiar 
customs  of  this  tribe,  a  superior  right  to  distant  collaterals, 
cf.  35  P.  B.  1909  (I)  ;  and  that  the  land  (r),  taken  by  right 
of  custom  by  Mussainmat  Fateh  as  a  sister,  descended  to  her 
son  Nur  Ahmad  and  all  rights  of  collaterals  ceased  to  exist. 

As  regards  all  this  ls\v.  Santanam  quotes  first  50  P-  11. 
1885  (2)  and  47  P.  11,  1896  (3),  of  same  tribe,  in  which  it  was 
held  that  daughters  do  not  succeed  as  against  collaterals 
generally.  Exauiination  of  those  rulings  shows  that  they 
cannot  stand  as  authorities  for  us  in  this  case,  in  which  AVe 
have  so  much  positive  evidence  of  custom.  The  earlier  ruling 
loses  much,  if  not  all,  of  its  value  by  the  fact  that,  while  the 
remand  urder  mentions  the  liitijuj-i-utu  uf  1880  as  a  valuable 
document  and  evidently  contemplates  takiug  it  as  a  starting 
puint,  the  final  order  lays  the  onus  on  the  daughters,  over- 
looks the  lliwaj-i-am  and  finds  for  the    collateials  solely  on  the 

(Ij  35  l\  n.  19U9  ifiholi  V.  Kahna). 

{•!)  50  l\  R.  1885  (Mussammat  Salibuu  v.  Gltu2i\ 

(.i;  il  i-,  R.  1896  {Bakhu  v.  Amir). 
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o-rouiid  of    variations   found  to    exist  in    the   custom.    47    P.  R 
189(3  (1)  blindly  follows  50  l\  It.  1885  (2). 

The  next  ruling  quoted,  48  P.  R.  1909  (8),  seems  to  us 
negligible,  beinf^'  concerue  1  witli  a  difforent  tribe,  the  Diiab 
Jats  of   Jhang'. 

Mr.  S.iutanani  then  goes  into  a  good  many  details  ijito 
whioh  we  need  not  follow  him  ;  and  he  also  snooessfnlly  shows 
that  the  house  in  suit  really  belonged  to  Ahmad  and  Nnr 
Ahmad  in  equal  shares,  that  Ahmad  in  1892  soW  his  one-half 
to  Nnr  /Junad,  and  <hat  Mussammat  Daulat  Ribi  got  it  as 
his  widow.  No  deed  of  sale  is  forthcoming,  only  an  entr}"  in 
a  petition-writer's  register,  but  there  seems  no  doubt  thnt 
Ahmad  and  Nur  Ahmad  were  joint  owners.  Mussammat 
Daulat  Bibi  may  have  taken  her  father's  half  as  a  daughtei', 
though  it  is  more  likely  that  Nur  Ahmad  being  a  veiy 
near  collateral  indeed  would  take  it  before  her.  We  think, 
therefore,  that  the  lady  did  take  the  house  as  a  widow  pure 
and  simple,  and  thex^efore  plaintiffs  should  have  it,  for  we 
do  not  go  so  far  as  to  say  definitely  that  the  plaintiffs  are  not 
heirs  at  all,  or  that  a  loidoics  estate  ceases  to  be  such  in  this 
tribe  when  the  nearest  collaterals  are  of  the  10th  degree. 

^Ye  have  so  far  said  nothing  of  the  effect  of  the  existence 
of  Mussammat  Allah  Jawai,  sister  of  Nur  Ahmad,  who  on 
10th  July  1909,  18  days  before  her  death,  willed  certain 
properties,  as  having  come  to  her  from  Nur  Ahmad,  to  defen- 
dant. We  feel  that  on  the  authorities  the  position  of  a  sister 
is  by  no  means  so  strong  as  that  of  a  daughter ;  and  though 
we  have  accepted  as  a  correct  statement  of  custom  certain 
entries  as  to  daughters  in  the  Biwaj-i-am  in  view  of  the 
support  lent  to  those  entries  by  what  must  in  the  circumstances 
be  deemed  a  considerable  -and  sufficient  number  of  instances, 
we  are  not  prepared  to  allow  that  the  very  unusual  custom 
is  established  that  a  sister  not  only  inherits  but  takes  a  full 
estate  and  can  alienate.  No  doubt  we  have  the  one  instance 
of  the  succession  of  Mussammat  Fateh  to  her  brother  Nur ; 
but  that  land  is  on  a  different  footing  from  (6)  and  (c)  here. 
That  land  came  to  Nur  from  his  and  Mussammat  Fatelis  father, 
whereas  (6)  and  (c)  v?ere  never  owned  by  Nur  Ahmad's 
father.  There  is  nothing  to  show,  furtlier,  that  Mussammat 
Allah  Jawai  ever  had  possession  of  any  of  her  deceased 
brother's  estate,  and  the  will   was   simply   a  device.     The   fact 


(1)  47  P.  R.  1896  {Bakhu  v.  Amir). 

(2)  50  P.  R.  1885  {Mussammat  Sahban  v.  Ghazi). 
(3)  48  P.  B.  1909  {Allah  Ditta  v.  Beg). 
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of  the  lady  making  it  is  not  the  smallest  indication  that  she  had 
any  right  to  do  so. 

The  net  x'esult,  then,  seem.s  to  be  that  plaintiffs  should 
have  the  house  and  (b)  and  (c),  while  defendant  takes  the 
Khin^ai'a    (165  knnals)   and  Bagh  (19  kannls)  lands  and  (a). 

We  accept  the  appeal  and  pass  a  deci^ee  accordingly,  the 
plaintifts  to  pav  one-half  of  defendant's  coats  in  this  (!Jf)art.     . 

Apppol  accepted. 


No.  91. 

Before   Bon.  Mr.  Justice,  Rattignn  and  Hon.  Mr, 
Justice  Leslie  Jones. 

ROBERT  SKINNER  AND  OTHERS— (Platnufks)— 

APPELLANTS, 

Versus 

MRS.  JAMES  SKINNER— (Defkxiuxt)— RESPONDENT, 

Civil  Appeal  No.  804  of  1912. 

Indian  Registration  Act,  XVI  of  190S,  section  17 —  whether  petition  of 
coirrproviise  presented  to  Court  requires  registration. 

After  the  death  of  one  J.  S.  Iiis  widoAV  applied  for  letters  of  administra- 
tion but  her  application  was  opposed  by  a  number  of  relatives  of  the  deceasetl 
and  she  thereupon  instituted  a  suit  against  the  persons  who  objected  to  the 
grant  of  letters  of  administration  praying  for  a  declaration  to  the  effect  that 
she  was  in  possession  of  her  husband's  estate  and  entitled  to  the  whole  of 
it.  The  parties  came  to  terms  which  were  embodied  in  a  petition  to  the 
Court  dated  19th  December  1904  on  an  8  annas  Court-fee  stamp  and  praying 
that  a  decree  be  passed  in  term-i  of  the  compromise.  The  Court  thereon 
ordered  the  petition  to  be  tiled  with  the  record  and  fixed  a  date  for  hearing 
and  after  several  orders  of  adjournment  passed  the  following  order,  viz  :- 

"  Mr.  Kirkpatrick  for  plaintifE  announces  to-day  that  his  client  -with- 
"  draws  from  the  suit  on  the  basis  of  the  compromise  filed  in  the  case  on 
"  19th  December  1901,    Each  party  to  pay  its  own  costs.    Suit  dismissed." 

Plaintifi's  (who  were  defendants  in  the  declaratory  suit)  now  sue  the 
widow  for  rendition  of  accounts  of  the  estate  and  it  was  conceded  that  their 
claim  must  fail  unless  tli.  y  put  in  evidence  the  terms  of  the  agreement  entered 
into  between  the  parties  in  the  previous  suit. 

Held,  that  the  petition  to   the   Court  of   lUth   December   1904    did   not 
require  registration  and  was  consequently  admissible  in  evidence,  because 

(a)  the  Court  in  dismissing  the  suit  on  the  basis  of  the  compromise 
impliedly  incorporated  the  terms  of  the  petition  intoits  decree. 

/.  L.  R.  22  Mad.  508  (P.  C.)  (1)  and  27  P.  R.  1906  (2),:referred  to. 


(1)  (1899)  /.  L.  R  22  Mad.  508  (P.  C  )  (Pranal  Anni  v,  Lakshmi  Anni) 

(2)  27  P.  R.  1906  (^Khair-ul-Nisa  v.  Bahadur  Ali). 
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And  (b)  as  the  petition  formed  part  of  the  pleadings  of  the  parties  in 
the  case  and  was  incorporatid  as  such  into  the  judicial  record. 

7.  L.  i2.  20^//.  171  (P.  C.)(l),  and  27  il/ac?.  L.  J.  396  (2  ,  22  Indian 
Cases  687  (3),  7.  L.  R.  28  All.  78  (4),  7.  L.  R.  35  Cal.  837  {,5),  and  95  P.  R. 
1891  (6),  referred  to. 

Second  appeal  from  the  decree  of  M.  L.  Waring,    Esquire,  Divi- 
sional Judge,''I)elhi,  dated  the  \.dth  February  1912. 

Muhammad  Shafi,  for  Appellants. 

Kirkpatrick  and  RalH,  for  Kespondeuts. 

The  Judgment  of  the  Court  was  delivered  by — 

Rattician,  J. —  Upon  the  death  of  the  late  Mr.  James  18/7i  3fa?/ 1915. 
Skinner  of  Delhi,  who  appears  fo  have  left  a  large  estate,  both 
real  and  personal,  theie  was  a  contest  between  various  persons 
who  claimed  to  succeed.  The  widow,  Mrs.  James  Skinner, 
applied^for  letters  of  administration  as  being  the  person  solely- 
entitled  to  the  estate,  but  her  application  was  opposed  by  a 
number  of  relatives  of  the  deceased  and  she  thereupon  instituted 
a  suit  praying  for  declaration  to  the  effect  that  she  was  in 
possession  of  the  said  estate  and  entitled  to  the  whole  of  it.  In 
that  suit  the  defendants  were  the  persons  who  objected  to  the 
grant  of  letters  of  administration  and  they  contested  the 
widow's  claim  for  a  declaratory  decree.  Before  issues  were 
framed,  however,  the  parties  came  to  terms,  and  on  the  10th 
December  1904  a  document  was  drawn  up  embodying  all  the 
terms  of  the  agreement  which  had  been  arrived  at.  This 
document  which  is  written  on  ordinary  paper  and  bears  no 
.stamp  was  signed  by  the  various  parties  to  the  suit  and  also 
by  Mr.  Arthur  Grey,  "  counsel  for  the  objectors,"  and  by 
Mr.  Clarence  Kirkpatrick,  who  was  counsel  for  Mrs.  James 
Skinner.  Before  proceeding  we  may  at  once  clear  the  ground 
by  stating  that  we  have  no  hesitation  in  holding  that  this 
document  was  a  mere  draft  and  was  intended  as  a  basis  for 
the  petition  which  was  to  be  drawn  up  and  presented  to  the 
Court. 

On  the  19tli  December  1904  a  petition  embodying  verbatim 
the  terms  of  what  we  have  described  as   tlie   draft   agreemei  t, 


(1)  (1897)  7.  L.  R.   20    All.   171  (P.  C.)  {Bindesri  Naik  v.  Gcnga  Saran 

Sahu). 

(2)  (1914)  27  Mad.  L.  J.  396  (Sellappa  Koundan  v  Gurumooni). 

(3)  (1914)  22  Indian  Cases  687   (Janardan  Missir  v.  Maharani  Janki 

Kouer). 

(4)  (1905)   7.   L.   R.   28  All    78   {Raghuhans   Mani  Singh   v.  Mahabir 

Singh). 

(5)  (1908)  7.  L.  R.  35  Cal.  837  (Gobinda   Chandra  Pal  v.  Dwarka    Nath 

Pal). 

(6)  95  P.  R.  1894  {Wazir  AH  v.  Asa  Ram). 


j^f^Q  CIVIL  JUDGMENTS— No.  91.  [Record, 


was  drawn  up  and  presented  to  the  District  Judge.  This 
petition  bears  an  eight-anna  Court-fee  and  is  headed  "  In 
"  the  District  Court,  Delhi — Mrs.  James  Skinner,  plaintiff,  versus 
"Mrs.  Oi'de  and  another,  defendants  — claim  for  declaratory 
"  decree  that  plaintiff  is  entitled  to  the  whole  estate  of  the  late 
"  Mr.  James  Skinner  of  Delhi." 

"  The  parties  in  the  above  case  have  effected  the  following 
"  compromise,  namely  "  (Here  follow  the  terms  of  the 
compromise).  The  petition  concludes  as  follows  : — "  Therefore 
"  pray  that  this  Court  will  order  this  petition  to  be  filed  with 
"  the  record,  that  a  date  be  fi^xed  for  further  hearing  of  the 
"  cnse,  find  that  a  decree  in  terms  of  the  compromi.se  be  passed." 
The  petition  is  signed  by  Mr.  Kirl<patrick  as  counsel  for  the 
plfiintiff  and  by  certain  defendants  on  behalf  of  themselves  and 
for  others. 

On    the    petition     itself   the     District   Judge   passed    the 
following  orders  : — 

(1)  "  File  with  the  record,  8th  February  fixed. 

(Sd.)  H.  HARCOURT, 

District  Judge. 


I9th  December  1904." 

(2)  "  Adjourned  to  8th  March. 

8th  February  1905." 

(3)  "  For  10th,  parties  not  ready. 

Sth  March  1905," 

(4)  "  For  28th  April. 

\Oth  March  1905." 


H.  HARCOURT. 


H.  HARCOURT. 


H.  HARCOURT, 


On  the  28th  of  April  1905  there  is  the  following  order  of 
the  Court : — 

"  Mr.  Kirkpatrick  for  plaintiff  announces  to-day  that  his 
"  client  withdraws  from  the  suit  on  the  basis  of  the  compromise 
"  filed  in  the  case  on  19th  December  1904.  Each  party  to  pay 
"  its  own  costs.     Suit  dismissed. 

H.  HARCOURT, 

District  Judge.^^ 

Plaintiffs  (who  were  the  defendants  in  the  declaratory 
suit)  have  now  sued  Mrs.  James  Skinner  for  rendition  of 
accounts  of  the  estate  and  it  is  conceded  that  their  claim  must 
fail  unless  they  can  put  in  evidence  the  terms  of  the  agreement 
entered  into  between  the  parties  in  the  previous  suit.  The 
Courts  below  have  held  that  neither  tha   dosatneafc  of  th)  lOfcU 
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December  1904,  (described  by  us  as  the  draft),  r.or  the  petition 
presented  to  the  Court  on  the  19th  December  1901  can  be 
admitted  in  evidence  inasmuch  as  they  are  both  unregistered 
and  relate  to  property  which  is  admittedly  above  the  value 
of  Rs.  100. 

The  question  whether  both  or  either  of  these  documents 
is  admissible  in  evidence  has  been  argued  at  some  considerable 
length  before  us  and  authorities  pro  et  con.  have  been  cited  by 
the  learned  counsel  who  appeared  for  the  appellant  and  the 
respondents  respectively.  After  giving  the  question  our  best 
consideration,  and  a  careful  examination  of  the  authoiities 
cited,  we  are  of  opinion  that  the  petition  of  the  19th  December 
did  not  require  registration.  It  is  clear  from  its  very  terms 
that  it  was  intended  to  be  a  petition  upon  whioh  the  Court 
should  take  action,  and  the  parties  expressly  asked  the  Court 
to  grant  a  decree  in  accordance  with  the  terms  of  the  com- 
promise, all  the  said  terms  being  set  forth  in  full  in  the  petition. 
As  a  matter  of  fact  it  would  have  been  diflBcult  for  the  Court, 
in  a  suit  such  as  that  before  it  where  the  plaintiff  prayed  for 
a  declaratory  decree  to  the  effect  that  she  was  the  sole  owner 
of  the  property,  to  grant  a  decree  which  would  be  declai^atory 
not  only  of  her  rights  but  of  the  rights  of  the  defendants  as 
against  plaintiff  and  also  inter  se.  This  difficulty  appears  to 
have  been  recogr)ized,  and  as  a  result  of  it  Mr.  Kirkpatiick 
eventually  asked  the  Court  to  allow  plaintiff  to  "  withdraw  her 
suit  on  the  basis  of  the  terms  of  the  compromise,"  and  as  we 
read  the  order  of  the  District  Judge  this  ♦is  what  the  Court 
intended  to  do.  The  suit  was  dismissed,  but  dismissed  witl) 
express  reference  to  the  agreement  between  the  parties. 

In  these  circumstances  and  having  regard  to  the  fact  that 
the  petition  was  actually  brought  on  the  record  and  that  the 
District  Judge  wrote  several  oideis  relating  to  the  case  upon 
the  back  of  the  petition  we  are  of  opinion  that  the  case  falls 
within  the  puiview  of  the  pi-inciple  laid  down  by  their  Lord- 
ships of  the  Privy  Council  in  I.  L.  Ji.  22  Mad.  508  (1)  (see 
also  No.  27  r.  U.  190G  (2)  ).  But  eveu  if  it  cannot  be  held  that 
the  Couit  in  dismissing  the  suit  on  the  basis  of  the  compvoniisu 
iuipTedly  incoiporated  the  terms  of  the  petition  into  its  di  ci-ee, 
we  are  still  of  opinion  that  the  petition  founed  pHrt  of  the 
]>leadings  of  the  parties  in  the  case  and  being  incorporated 
us  such  into  the  judicial  record  did  not  need  legistratiou  in 
order  to  make  it  admissible  in  evidence  for  the  purposes    of  the 


(1)  (1899)    /.  L.  R.  22    Mad.   508   (P.  C.)   {Franal   Anni  v.  Lakslmi 

Anni). 

(2)  27  P.  R.  1906  {Khair-ul-Nisa  v.  Bahadur  Ali). 
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present  case.  In  support  of  this  view  we  would  refer  <o  the 
f?iV/a  of  their  Lordships  of  the  Privy  Council  in /.  L.  li.  20  All. 
171  (1),  and  to  27,  Mad.  L.  J.  396  (2)  ;  22  Indian  Gases  637  (3)  ; 
2^,  All.  78  (4);  35,  Cal  837  (o)  and  No  95  P.  B. 
1894  (6). 

We  accordingly  hold  that  the  petition  was  admissible 
in  evidence,  and  accepting  this  appeal  we  remand  the  case 
under  Order  41,  rule  23,  Civil  Procedare  Code,  to  the  Court  of 
the  Senior  Subordinate  Judge,  Delhi,  for  decision  on  the  merits 
and  with  leference  to  the  foregoing  remarks. 

Appeal  accepted. 


No.  92. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 

Justice  Leslie  Jones. 
(HANDAN  MAL— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  WASINDI  AND  AN  OTHEll— (Defendants) 

—RESPONDENTS. 

Civil  Appeal  No.  1731  of  1912. 

Hindu  Law— juinl  Hindu  family— Aruras — loiduw  of  pvc-deceascd  son, 
holding  her  husband's  share  by  way  of  maintenance,  not  entitled  to  alienate 
even  for  necessary  purposes. 

On  the  death  of  one  W.  M.  mutation  in  respect  of  his  estate  took  place 
ill  favour  of  (1)  plaintiff,  (2)  C.  M.,  father  of  defendants,  and  (3)  Mussammat 
W.  B.,  widow  of  a  third  son  of  W.  M.,  who  predeceased  his  father.  The 
widow  subsequently  alienated  her  share  in  favour  of  the  sous  of  C.  M. 
and  plaintiff  thereon  sued  for  a  declaration  that  the  alienation  should  not 
affect  his  reversionary  rights  on  the  death  of  the  widow.  The  lower  Courts 
dismissed  the  suit  holding  that  the  alienation  was  for  necessary  purposes. 
The  parties  are  Aroras  and  bound  by  Hindu  I  aw. 

Held,  that  as  the  family  was  apparently  joint  at  the  death  of  W.  M.  the 
widow  received  a  share  by  way  of  maintenance  and  could  have  no  right  to 
alirtiate  that  share  to  the  prejudice  of  the  plaintiff,  and  consequeirtly  the 
claim  must  be  allowed. 


(1)  (1897)  7.  L  R.  20  All.  171  (P.  C.)  {Bindesri  Naik  v.  Oanga  Saran 

Sal'n(). 
.2)  (1914)  7.  L.  JR.  27  Mad.  L.  J.  396  {Sellappa  Koundan  v.  Gurumoorti). 
(3)  (191-ij  22  7ndz«;z  Cases  687    {Janardan  Missir\.   Mahara,ni  Janki 

Kouer). 
(4;  aiH»5)   J.L.   R.   28   All.   78   {Raghubans   Mani  Singh  v,    Mahabir 

Singh). 
(o)  (1908.  i.  L.  R.  35  Cal.  837  {Gobinda  Chandra  Pal  v.  Dwarka  Nalk 

P::l). 
^6}  95  P.  R.  1894  {.Wazir  Ali  v.  Asa  Ram). 
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Second  appeal  from  the  decree  of  A.  H.  Parker,  Esquire,  Divisional 
Judge,  MuUan,  dated  the  I9th   Jtdy  \912. 

Badr-ud-Din,  for  Appellants, 
Badri  Nath,  for  Respondents. 
The  Judgment  of  the  Court  was  delivered  by — 

Rattigan,  J. — The  family  tree  of  tlie  parties  and  the  facts  \9th  May  191b. 
of  the  case  are  set  forth  in  the  judgment  of  the  Additional 
District  Judge  and  need  not  be  repeated.  The  plaintiff 
Chandan  Mai  sues  for  a  declaration  to  the  effect  that  an 
alienation  by  Mussammat  Wasiudi  Bai,  effected  by  a  registered 
deed,  dated  the  7th  April  1910  in  favour  of  defendants  2,  3 
and  4,  the  sons  of  Chandu  Mai,  shall  not  affect  his  reversionary 
rights  on  the  death  of  the  widow.  The  suit  has  been  dismissed 
by  both  the  lower  Courts  on  tie  ground  that  Mussammat 
Wasindi  Bai  was  holdiug  the  property  on  a  life-interest  but  that 
the  alienation  was  for  necessary  purposes  inasmuch  as  the 
estnte  held  by  her  was  not  sufficient  for  her  maintenance.  The 
plaintiff  has  preferred  a  second  appeal  to  this  Court  and  in  our 
opinion  his  appeal  must  succeed- 

On  the  death  of  Wiru  Mai  in  1886  mutation  in  respect  of 
his  estate  took  place  in  favour  of  (I)  Chandan  Mai,  plaintiff', 
(2)  Chandu  Mal^  father  of  defendants,  and  (o)  Mussammat 
Wasindi  Bui,  widow  of  Sewa  Mai,  a  sou  of  Witu  Mai,  who  had 
predeceased  his  father.  It  is  obvious  from  this  that  Chandan 
Mai  could  not  have  been  separate  in  estate  from  his  father 
Wirn  Mai  and  as  the  parties  are  Aroras  and  admittedly  governed 
by  Hindu  Law,  Mussammat  Wasindi  Bai  who  received  a  third 
share  of  the  property,  obviously  for  the  purpose  of  maintenance, 
Avould  have  no  right  to  alienate  that  share  to  the  prejudice  of 
Chandan  Mai,  plain lifl'.  The  fiist  Court  has  found  that  plain- 
tiff separated  from  Wiru  Mai  some  years  before  the  latter's 
death,  but  this  finding  is  more  or  less  conjectural  and  based 
on  very  slight  evidence.  The  Divisional  Judge  merely  states 
that  Chandan  Mai  lived  separately  from  his  father  and  both 
the  Courts  appear  to  have  overlooked  the  importance  of  the 
question  whether  plaintiff  was  joint  with  or  separate  from  his 
father  in  1886  when  the  latter  died.  As  we  have  remarked 
above  the  division  (.f  the  estate  on  that  occasion  pioves  con- 
clusively that  plaintiff' could  not  have  been  sepiirate  in  estate 
from  the  other  members  of  his  family. 

We  accoi  dingly  accept  the    appeal  and  grant    plaintiff'    the 
decree  prayed  for.     Defendants  must  pay  costs  throughout. 

Appeal  accepted. 


374  CIVIL  judgments—No.  93.  [  Ubookd, 

Privy  Council- 
No-  93 


Prk«ent  : — 

Lord  ATKINSON, 
Sir  GEORGE  FARWELL. 
Sir  JOHN  EDGE. 
Mr.  ameer  alt. 
PADMAN  AND  OTHERS— APPELLA.NTS 

Vermis 

HANWANTA  AND  OTHERS— RESPONDENTS. 

Privy  Couucil  Appeal  No.  U6  of  1913. 

(Chief  Court  Civil  Appeal  No.  292  of  1909). 
Will — lost — presuviption that  testator  has  revoked  it — proof  of  icillbycopy 
from  Registrar  s  office  —whether  plaintiff  entitled  to  shares  of  a  defendant  who 
disclaimed  all  benefit  under  the  will. 

One  D.,  a  Jat  of  the  Feiozpoie  District,  in  Janiuiiy  1908  made  a  registered 
will  by  which  he  left  his  self-acquired  handed  property  to  his  sons  and 
grandsons,  but  excluded  2  sons  C.  and  J.  from  any  share.  After  D.'s  death 
in  April  1902  mutation  was  however  effected  in  favour  of  all  sons  and 
grandsons  in  equal  shares  and  the  paities  objecting  were  referred  to  a  Civil 
suit.  The  plaintiffs  thereupon  brought  the  present  suit  for  recovery  of  the 
two  one  eighth  shares  allotted  to  C.  and  J.,  while  2  grandsons  who  refused  to 
join  as  plaintiff's  were  joined  as  co-defendants  and  they  disclaimed  all  benefit 
under  the  will.  It  appeared  that  the  original  will  was  not  forthcoming 
and  a  certified  copy  of  it  was  placed  on  the  Court's  record.  It  was  pleaded 
inter  alia  that  it  should  be  presumed  that  the  testator  had  destroyed  the  will. 

Held,  that  the  rule  of  law,  if  it  can  be  so  called,  eipressed  by  Baron 
I'arke,  in  Welch  v.  Phillips,  1  Moo  P.  C.  299  (.1)  viz.,  "  that  when  a  will  is 
traced  to  the  possession  of  the  deceased  and  is  not  forthcoming  at  his 
death  the  presumption  is  that  le  has  destroyed  it,"  must  be  applied  in 
India  with  great  caution  and  that  the  cii'cumstanees  of  the  present  case  made 
it  more  likely  that  the  will  was  mislaid  or  stolen  as  found  by  the  Chief 
Cour^. 

Held  also,  that  the  first  Appellate  Court  should  not  have  treated  the 
copy  of  the  will  taken  from  the  Registrar's  office,  which  was  filed  and 
admitted  in  evidence  in  the  lirst  Court  without  objectioi,  as  inadmissible, 
on  the  ground  that  no  sulhcient  foundation  was  laid  fur  the  admission  in 
the  first  Court  of  secondary  evidence — for  if  such  objection  had  been  taken 
in  the  first  Court,  that  Court  would  probably  have  seen  that  (he  deficiency 
was  supplied. 

Held  ftirther,  that  the  plaintiffs  were  not  entitled  to  claim  the  shares  of 
the  two  defendants  who  were  equally  with  them  benefited  by  ihe  will  bi:t  who 
had  disclaimed  all  benefit  thereunder. 

(1)  (1836)  1  Moo.  P.  C.  299  {Welch  v.  Phillips). 
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Appeal  from  the  decree  of  the  Chief  Court  of  the  Punjab    {Johnstone 
and  Scntt- Smith,  JJ),  dated  the  17th  July  1909. 

De  Gruyfcher,  K.  C,  and  J.  M.  Parikh,  for  Appellants. 

A.  Grey,  for  Respondents. 

The  Judgment  of  their  Lordships  was  delivered  by— 

Mr.  Ameer  All — This  is  an  appeal  from  a  judgment  and 
decree  of  the  Chief  Court  of  the  Punjab  dated  the  17th  of  July 
1909,  and  the  dispute  relates  to  the  property  of  one  Daula,  a 
Jat  by  origin,  who  migrated  from  Bikanir  many  years  ago 
and  settled  in  the  Feroz.epore  District.  He  died  in  April  1902, 
leaving  a  large  family  of  sons  and  grandsons  and  considerable 
landed  property. 

The  following  pedigree  will  explain  the  relative  position  of 
the  contesting  parties  in  the  present  litigation  : — 

DAULA 


C~ 

Chetan 

I 
Pad  ma 
(Defendant  1) 


Taja 
(Plaintit\.3) 


Tnlsa 


Amra 


r        1 

Uda  Nanda 

(Plaintiff  4)    (Plaintiff  5) 


Khema 
(Plaintiff  2) 


r~"        1  II 

Peman  Suja  Uman  Lakhu 

(Defendant  2)  (Defendant  3j  (Defendant  i)  (Defendant  5) 


f 

ru 
int7) 

Jalu 
(Defendant  6) 

1 
Bii 

(Defend 

f 

) 

r 

Asa 

1 

1 
Pura 

Ram  Sukh 
(Defendant  8) 

Hanwanta 
(Plaintiff  1 

Bhinja 
Defendant  9) 

] 
Lekh  Ram 

(Plaintiff  G) 

In  18?4  Uaula  had  executed  a  will,  which  was  duly 
registered  at  the  time,  under  which  his  surviving  sons  and  a 
grandson  Ram  Sukh,  whose  father  Pura  had  died,  were  to  take 
liis  properties  substantially  in  equal  shares. 

In  Januaty  189S  he  revoked  his  former  will  and  made 
another,  which  also  was  registered,  by  which,  excluding  Chetan 
and  Tulsa  he  left  his  property  in  six  equal  shares  to  his 
four  other  surviving  sons  anil  to  Ram  Sukh,  the  son  of  Pura, 
.and  to  Bhinja  and  Lekh  Ham,  the  two  sons  of  Asa,  who  had 
died  in  the  meantime. 

On  Daula's  death  there  wei'e  the  usual  mutation  proceed- 
ings for  the  registration  of  the    nain^s  of  his  successors  in   the 
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Collector's  Register,  in  the  course  of  whieli  the  devisees  under 
the  second  will  claimed  to  have  their  names  recorded  to  the 
exclusion  cf  Chetan's  and  Tulsa's  representatives.  In  view, 
however,  of  the  provisions  of  the  will  of  1884,  the  Tollector 
ordered  the  names  to  he  entered  in  eight  shares  and  referred 
the  contending  parties  to  settle  their  respective  claims  in  the 
Civil  Court.  This  happened  in  September  1902,  and  in 
December  following  the  pi-esent  suit  was  brought  by  the 
persons  taking  under  the  second  will  against  the  representa- 
tives of  Chetan  and  Tulsa,  defendants  1  to  7,  to  establish  the 
plaintiffs'  claiin  under  the  will  of  1898  and  to  recover  posses- 
sion of  the  one-fourth  share  of  Daula's  lands  in  respect  of 
which  Chetan  and  Tulsa  had  been  recorded  as  owners.  This 
one-fourth  includes  tl.e  shares  of  Ram  Sukh  and  Bhinja,  who, 
on  their  refusal  to  join  in  the  action,  had  been  made  defendants 
(8  and  9). 

The  defendants  1  to  7  laised  various  objections  to  the 
plaintiffs'  suit,  the  nature  of  which  is  indicated  by  the  issues 
framed  by  the  Court  of  First  Instance.     They  are  as  follows  :— 

(1)  Whether  the    property  in  dispute   was    acquired    by 

Daula  alone  or  jointly  by  him  and  his  sons, 

(2)  Whether  the  will   of   1898  was   executed   by    Daula 

voluntarily  and  whether  he  was  competent  to  make 
such  a  will. 

(8)  If  so,  whether  the  will  has  been  cancelled  by 
any  subsequent  act  on  his  or  on  the  part  of  the 
plaintiffs. 

Before  trial,  however,  the  parties  agreed  to  refer  the 
dispute  to  arbitration.  The  arbitrators  made  an  award,  and 
on  the  25th  November  1903  the  District  Judge,  in  accordance 
therewith,  dismissed  the  plaintiffs'  claim.  On  revision  under 
section  623  of  the  Civil  Procedure  Code  of  1882,  the  Chief 
Court  reversed  the  order  of  dismissal  and  remanded  the  case 
to  be  disposed  of  according  to  law.  On  remand  the  first  Court 
went  into  evidence  and  in  the  result  dismissed  the  plaintiffs' 
claim,  principally  on  the  ground  that  the  lands  in  dispute 
were  not  the  self- acquired  properties  of  Daula  over  which  he 
had  a  right  of  disposition  dehors  the  ordinary  law  under  which 
ancestral  property  is  inheritable  by  sons  and  grandsons  per 
stirpes  in  equal  shares.  The  District  Judge  does  not  say  this 
in  so  many  words,  but  this  is  clearly  the  effect  of  his  judgment. 
On  the  other  issues  he  does  not  appear  to  have  couie  to  definite 
findings. 
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On  appeil  by  the  plaintiffs  the  Divisional  Judge  was  of 
opinion  that  the  properties  to  which  the  suit  related  were  the 
.self-acquired  properties  of  Daiila  within  tlie  Hindu  Law,  and 
that  the  will  of  I89S  was  not  open  to  the  objection  of  lia\'iii<^ 
been  executed  under  undue  influence  or  without  due  coin- 
prehension  ;  but  he  considered  that  the  subsequent  acts  of 
Dan  la  .showed  that  he  had  revoked  or  cancelled  it.  He  w.is 
further  of  opinion  that  no  suffirient  foundation  was  laid  f(n-  Ihe 
admission  in  the  first  com t  of  .secondary  evidence  of  tlie  will 
of  lb9S.     He  accordingly  dismissed  tlio  plaintiffs'  appeal. 

From  his  judgment  the  plaintiffs  appealed  to  the  Chief 
Cnurt,  which  agreed  with  tlu;  Divisional  Judge  in  his  findin'>- 
that  the  properties  in  dispute  wove  the  acquisitions  of  Daula 
who  had  a  right  of  disposition  over  them  The  learned  Judges 
were  also  of  opinion  in  agreement  with  the  second  ('onvt  on  tlio 
question  of  the  competency  of  D.inla  to  in;ike  tlio  will  of  IPltR, 
hut  tliey  differed  from  the  Divisional  Judge  on  tlio  point  on 
which  he  had.  dismissed  the  plaintiffs'  suit.  They  lield  in 
substance  that  there  was  no  sufficient  evidence  of  revocation. 
They  accordingly  set  aside  the  Divisional  Judge's  judgment 
and  gave  the  plaintiffs  a  decree  for  the  entire  one-fourth  share 
claimed  by  them. 

An  application  for  review  of  judgment  was  raxde  to  the 
Chief  Court  under  the  provisions  of  section  622  of  the  Civil 
Procedure  Code,  for  the  exclusion  of  the  shares  of  Ram  Sukh 
and  Bhinja  from  the  decree  in  favour  of  the  plaintiffs.  It 
was  also  attempted  to  be  argued  on  th's  application,  on  certain 
grounds  to  which  their  Lordships  will  refer  presently,  that 
the  share  of  Shera,  one  of  tlie  sons  of  Khemi  who  had  died 
after  the  institution  of  the  suit,  should  bs  excluded.  These 
applications  were  rejected  by  the  Chief  Court. 

The    defendants    have  now    appealed    to    His    JMajesty    in 
Council,  and  the  case  has  been    argued  on  their  behalf  in    great 
detail.       It  was    urged  in  the  course    of    the    argument   that    a 
regi.stered  copy  of  the     will  of  1898  was    admitted    in    evidence 
without  sufficient  foundation  being    laid  for  its    admission      No 
objection,  however,  appears    to    have   been    taken    in    the    first 
Court  against   the  copy    obtained    from    the    Registrar's    office 
being  put  in  evidence.     Had  such  objection  been    made    at    the 
time,  the  District  Judge,  who  tried  the  case  in  the  first  instance, 
wo  aid    probably  have   seen   that   the   deficiency   was   supplied 
Their  Lordships  think  that  there  is  no  substance  in  the  present 
pontention, 
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As  regards  the  question  of  revocation,  the  Chief  Court, 
after  reviewins:  all  the  circumstances  said  as  follows :  "  We 
"  think  that  the  more  reasonable  presumption  in  this  case  is 
"  that  the  Avill  was  mislaid  and  lost  or  else  was  stolen  by  one 
"  of  the  defendants  after  the  death  of  Daula  ; "  and  they  held 
thai  in  their  opinion  it  was  not  revoked.  Their  Lordships 
think  that  it  was  perfectly  within  the  competency  of  the 
learaed  Judges  to  come  to  that  finding.  Much  stress  has  been 
laid  on  the  view  expi-essed  by  Baron  Parke,  in  Welch  v. 
J'MUips*  that  when  a  will  is  traced  to  the  p-'ssession  of  the 
deceased  and  is  not  forthcoming  at  his  death  the  presumption 
is  that  he  has  destroyed  it.  In  view  of  the  habits  ani  condi- 
tions of  the  people  of  India  this  rule  of  law,  if  it  can  be  so 
called,  must  be  applied  with  considerable  caution.  In  the 
nresent  case  the  deceased  was  a  very  old  man  ard,  towards 
the  end  of  his  life,  almost  imbecile-  There  is  n  )thing  definite 
to  show  Ihat  he  had  any  motive  to  destroy  the  will  or  was 
mentally  competent  to  do  so.  On  the  other  hand  the  circum- 
stances favour  the  view  the  Chief  Court  has  taken  that  the  will 
was  either  mislaid  or  stolen. 

As  regards  the  contention  that  the   shares  of   Shera,    Ram 
Sukh,  and  Bhinja  should  be  excluded  from  the  decree  in  favour 
of  the  plaintiffs,  their  Lordships    will   first    deal   with  Shera's 
.share.     It   is    urged  that    inasmuch   as    Shera   had    put   in   a 
petition  in    the  Chief    Court    to    withdraw    his    application  for 
revision  in  the  arbitration  matter  which  was  formally  granted  on 
the  3rd  April  1906,  he  must  be  taken  as  estopped  fi'om  question- 
ing the  defendants'  inght  so  far  as  his  particular  sliare  is  concern- 
ed.    In  other  words,  that  he  must  lose  his  share,  if  he  is   other- 
wise entitled  to  it,  by  the  simple  fact  of   having    withdrawn    or 
tried  to  withdiaw  his  application  for  revision.     Their  Lord.ships 
think  this    contention    is    clearly   not    well   founded.     On    the 
same  day  on  which  the   oider    was    made    on    Shera's    petition, 
17':.,  the  3rd  of  April,  the  Chief    Court    set   aside   in    toto  "  the 
"  reference    to     arbitration    and     subsequent     proceedings     as 
"  altogether  bad."     The  parties  were    thu.s    relegated    to    their 
original  rights  ;  Shera  is  now  a  plaintiff,  and  entitled,     like  the 
others,  to  his  share. 

The  effect  of  the  order  in  the  mutation  proceedings  was 
to  place  the  representatives  of  Chetan  and  Tulsa  in  possession 
of  two-eighths  or  one-fourtli  .share  of  the  property,  and  the  suit 
i.s  to  recover  from  them  this  share  ;  but  Ram  Sukh  and  Bhinja, 
who  are  entitled,   under    the   will    of    189S,    to    oue-sisth    and 

*  I  Moore,  P.  C.  299. 
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one-twelfth  respectively  uuder  the  second  will  disclaim  all 
benefit  thereunder.  They  are  apparently  in  possession  under 
the  Revenue  Court's  order  of  one-eig  ith  and  one-sixteeuth  res- 
pectively. Tlie  one-fourth  share  claimed  by  the  [)liii) tiffs,  for 
which  the  Chief  Court  has  made  a  decree  in  their  favour,  includes 
the  excess  share  of  Ram  Sukh  and  Bhinja,  which  amounts  to 
one-tvventy-fourth  and  oue-forty-eighth  i-espectively,  in  the 
aggregate  oue-sixteenth.  The  plaintiffs  are  clearly  not  entitled 
to  a  decree  for  tlieir  shares.  The  decree  of  the  Chief  Court 
must,  therefore,  be  moditied  to  that  extent.  In  other  words 
the  decree  will  be  for  three-sixteenths  instead  of  one-fourth. 
And  their  Lordships  will  humbly  advise  His  J\Iajesty  accord- 
ingly. 

Having  regard  to  the  general  result  of  the  appeal,  their 
Lordships  think  the  ends  of  justice  will  be  met  by  ordering  each 
party  to  bear  their  own  costs. 

Appexl  accepted  in  jjurt, 

Edward  Dalgado,  solicitor  for  Appellants. 

J.  L.  Wilson  &  Co.,  solicitors  for  Respondents. 


No.  94. 

Bt'fore  tiuii.  Mr.  Justice  Rattvjan  and  Hon.  M)\  Justice 

Leslie  Jones. 

MUHAMMAD  HAY  AT  AND  OTHERS— (Plaintiffs)-^ 

APPELLANTS, 

Versus 

MUHAMMAD  ALE  AND   OTHERS— (Defendants)  — 
RESPONDENTS. 

Civil  Appeal  No.  1827  of  1912. 

Jumi  [Jivitciiij  beloiijinj  to  a  shrine— suit,  fur  joint  ijusstasioii  of  part 
of  it  by  some  of  the  muydwars— hotchpot  rule  -whether  applicable. 

Plaiutitis  and  defendant  are  vmjawavi  of  the  i>liiiiie  of  Data  Gun] 
Bakhsh  and  plaintiHs  claimed  joint  possession  of  a  baithak  an  1  certain  shops 
belonging  to  the  shrine  and  their  share  in  thj  income  accruing  fro  11  tliat 
property.  Defendants  pleadeJ  inter  alia  that  plaintill's  Averc  thcarselvcs  in 
po-iscssion  of  property  belonging  to  the  institution  and  that  unless  and  until 
thsy  bring  that  property  into  hotchpot,  they  cannot  ask  for  joint  possession 
a^^ainst  defendant. 

Held,  that  the  principle  by  which  one  co-sharer  who  has  joint  property 
in  his  possession  cannot  seek  a  decree  for  joint  possession  of  oth-^r  property 
in  the  possession  of  a  co-sharer-defendant  unless  and  until  he  brings  the 
property  in  his  own  possession  into  hotchpot  has  no  application  to  a  case 
like  the  present  where  the  mujawars    are  not   owners  of    the  property   but 
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merely  trustees  of  it  on  behalf  of  the  shrine,  which  is  in  law  the  owner,  and 
that  plainlifl's  are  consequently  entitled  to  a  decree  for  joint  possession  of  the 
property  in  suit  with  the  defendant. 

21  All.  W.  X.  48  (1),  /.  L.  R.  28   All.    IGl  (2j  and  I.  L.  R.   18  Cut.   10 
(/'.  C.)  {o),  distinguished. 

7.  L.  R.  27  All.  153  (4),  I.  L.  R.  26  Cul.  553  (5)   and  43  P.  R.  1900  (6), 
referred  to. 

Second  appeal  frovi  the  decree  of  P.  L.  Barker,  Esqtdre,  Additional 
Divisional  Judge,  Lahore,  dated  the  'Slst  August  '912. 

Muliiiumiad  Sliafi  and  Muluiniiuad  Aiuiii,  for  Appellants. 
Gobin<l  Das  and  Asquitli,  for  Respondents. 
'J'lit  Judgment  of  the  Com  t  was  delivered  b}- — 

20th  May  1915.  Rattigan,  J. — The  fticts  ( f  this  case  are   stated  clearly  and 

succinctly  in  the  judgment  of  Rai  Diwan  Chand,  Subordinate 
Judge,  and  tbe  pleadings  of  tbe  parties  are  also  very  accurately 
summarized  therein.  Plaintiils  and  defendant  are  mujatvars 
of  the  well-known  shrine  of  Data  Ganj  BaJihsh  in  Lahore  ;  and 
plaintiffs  now  claim  joint  possession  of  a  baithuk  and  certain 
shops,  which  belong  to  the  shrine,  and  their  share  of  the  income 
that  has  accrued  from  the  said  property,  all  of  which  has  been 
iu  possession  of  the  defendant  The  Subordinate  Judge  after 
an  elaborate  consideration  of  all  the  issues,  some  thirteen  iu 
number,  granted  plaintiffs  a  decree  for  joint  possession  of  the 
property  in  question  and  for  57  shares  of  the  income  of  the 
property,  the  rent  of  the  baithak  being  assessed  by  him  at  Rs.  3 
a  month  for  the  three  years  prior  to  suit.  Defendant  Muham- 
mad Ali  appealed  to  the  Additional  Divisional  Judge,  Lahore, 
Avlu)  accepted  the  appeal  and  dismi.-sed  plaintiffs'  suit  on  two 
giounds.  In  the  first  place,  he  held  that  plaintiffs  as  rnvjaicars 
w.  re  merely  attendants  or  servants  of  the  shiine  and  as  such  not 
entitled  to  claim  exclusive  possession.  Before  proceeding  we 
might  remark  that,  though  the  claim  as  la'd  in  the  plaint  would 
suggest  that  plaintiffs  were  seeking  exclusive  possession  of  the 
property,  it  is  well  understood  in  the  course  of  the  trial  that 
the  suit  was  for  joint  possession,  and,  in  point  of  fact,  it  Avas 
jnint  posstssion  only  that  was  decreed  by  the  Subordinate  Judge. 
'J'liu  Acklitional  Divisional  Judge  was,  therefore,  somowhat  hard 
ujiKii     the     [iluiudlLs   in    construing     their     plaint    with      such 


(1)  tliiOl)  21  .4//.  W.  N.  48  (Rahiuaii  v.  Sulamat). 

(2)  (r.:05)  /.  L.  R.  28  All.  161  (Phani  Singh  v.  Naicnb  Singh). 

;3,'  (I8;)0)  /   L.  R.  18  Cal.  10  (P.  C)  (Watson  v.  Ram  Chand  Dull). 
(A)  (1!)0^  f.  L.  R.  27  All.  153  {Ram  CImran  Rai  v.  Kaideahar  Rai\ 
(5j  08i)!)j  /.  L.  R.  26  Cal.  553  {Dilbar  Sardar  v.  Hosein  Ali). 
(6;  43  P.  R.  1906  {.Sura  Singh  v.  Sunt  Singh). 
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strictness  and  in  overlooking  the  fact  that  the  decree  which  was 
under  appeal  before  him  was  one  not  fur  exclusive  but  for  joint 
possession. 

The  second  ground  upon  which  the  judgment  of  the  lower 
Appellate  Court  was  based  was  that,  according  to  the  com- 
promise of  the  18th  of  March  1905,  the  defendant  had 
undertaken  to  surrender  possession,  not  to  the  px-esent  plain- 
tiflFs  but  to  a  modi  or  bursar  of  the  institution,  by  name 
Muhammad  Amiu,  and  that  it  was  consequently  Muhammad 
Amin  alone  who  could  sue  to  enforce  the  compromise. 

Plaintiffs  have  appealed  to  this  Court  and  we  have  heard 
arguments  at.  some  considerable  length  on  their  behalf  and  on 
behalf  of  the  respondent.  We  do  not  find  it  necessary  to  decide 
whether  it  would  be  competent  to  the  plaintiffs  to  enforce  the 
compromise  of  1905,  though  the  strong  inclination  of  our 
opinion  is  that  plaintiffs  would  certainly  be  entitled  to  enforce 
it  as  a  contract  which  was  made  between  them  and  the  defen- 
dant. Muhammad  Amin  was  no  party  to  that  contract  and 
there  is  considerable  force  in  Mr.  Shafi's  argument  that  he 
was  a  mere  agent  appointed  to  act  for  both  parties.  .  We  need 
not,  however,  labour  the  point  as  it  is  now  admitted  that  the 
plaintiffs  as  mujaicars  are  clearly  entitled  to  joint  possession 
of  the  property  in  suit,  and  the  only  plea  urged  in  opposition 
to  the  claim  is  that  plaintiffs  themselves  are  in  possession  of 
property  belonging  to  the  institution,  to  joint  possession  of  which 
Muhammad  Ali,  defendant,  is  equally  entitled  with  themselves 
and  that  unless  and  until  they  bring  that  property  into  a 
1  otclipot  they  cannot  ask  for  a  decree  for  joint  possession 
against  defendant.  In  our  opinion  this  contention  cannot 
prevail. 

In  the  first  place,  beyond  a  vague  allegation  of  his  own 
that  plaintiffs  have  such  property  in  their  possession  there  is 
nothing  on  the  record  to  support  defendant's  statement ;  but 
assuming  that  there  is  such  property  in  plaintiffs'  possession, 
it  will  be  open  to  defendant  to  sue  plaintiffs  for  joint  posses- 
sion thereof  whenever  he  is  so  advised.  But  in  the  meantime 
this  pita  uf  his  caunct  affect  ])laintiffs'  undoubted  right  to  a 
decree  fur  joint  jjossession  uf  the  piupertj  in  suit. 

it  wa.s  contended  on  tlie  authority  uf  curtain  cases 
(1901),  .1//.  W'.X.  -Li  (l)j  2S  All.  161  (2),  18  Cul  p.  10 
(P.  G.)  (3)  that    plaintiffs  were    at    most   entitled    to    a  deciee 

(1)  (1901)  21  .4//.  U*.  N.  48  (Rahman  v.  Salamal). 

(2)  (1905)  28  All.  IGI  (Phani  Singh  v.  Nawah  Sinqh). 

(3)  ( 1890)  I.  L.  R.  18  Cal.  10  {F.  C.)  {Watson  v.  Ram  Chand  Datt). 
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declaratory  of  tlieir    right   to   joint   possession   and    could    not 

be  granted  a  decree  for  actual  joint    possession    as   that   would 

be   tantamount  to  a  deci  ee  for  the    eviction   of  defendant.     The 

decision  of  the  Privy  Council    was    upon    an    entirely    diiierent 

state    of   facts    and   is    in    no    way   relevant,    and     the     other 

authoiities  cited  refer  to  cases   of    co-sharers    who    are    owners 

of  property,  the  principle  laid  down    being    tluit    one    co-sharer 

who  has  joint  pi  opeity  in  his  possession    cannot  seek    a   decree 

for  joint  possession  of  other   property    in    the    possession    of   a 

co-sharer-defendant  unless  and    until    he   brings    the    property 

in  his  own    possession    into    a    hotchpot,    and    that    the    jiroper 

course  in  such  cases  is  for  a  co-sharer   to    apply    for    partition. 

This  principle  obviously  can  have  no  application    to  a  case  like 

the  present  where  the  mujuioars  are  not  owners  of  the    property 

but     merely    trustees    of   it    on    behalf  of    the    shiine     which 

is    in  law  the   oAvner,  and    I.  L.  U.    27    All.   153  (1),   26,    Cal. 

553    (2)  ;  and    43    P.    it.    J 906    (8),   are    sufficieit   authorities 

for    holding   that     a     decree     for     joint    possession     can     be 

granted      and       that      it       does     not     involve     the     eviction 

of  defendant .     We  accordingly  hold  that    plaintiffs  are  entitled 

to  a  decree  for  joint  possession  of  the    propeity  iu  suit  with  the 

defendant.  » 

I'he  Additional  Divisional  Judgo  dismissed  plaintiffs'  suit 
on  the  preliminary  ground  that  they  have  no  locus  standi  and 
in  the  ordinary  course  of  tilings  this  appeal  would  have  had 
to  be  remanded  to  his  Court  ior  decision  on  the  merits.  Iu 
the  present  case,  however,  the  whole  of  the  evidence  is  on  the 
record  and  the  two  questions  which  alone  remain  to  be  dealt 
with  are  very  simple  and  can  be  disposed  of  by  us  without 
further  protraction  of  this  litigation.        ^ 

The  first  point  is. that  defendant  is  entitled  to  compensation 
for  a  shop  which  he  alleges  he  has  built  upon  part  of  the  land 
in  suit  at  his  own  expense.  We  find  from  the  judgment  of 
the  Subordinate  Judge  (page  5,  line  30)  that  the  defendant 
admitted  before  him  that  the  shop  in  question  was  built  after 
the  plans  of  1891- 1894  had  been  drawn  out  bnt  piior  to  the 
Kuit  for  accouuts  in  1001.  The  compromise  provides  that 
defendant  is  to  receive  lis.  5C0  as  compensation  for  an  ahata 
built  by  him  on  the  open  space  belonging  to  the  shrine,  and 
as  there  is  no  further    provision  for  any   compensation,    and    it 


(1)  (1904)  I.  L.  R.  27  All.  1.5.3  {Ram  Charan  Rai  v.  Kauleshar  Rai). 

(2)  (1899)  LL.  R  2G  Cal.  553  {Dilbar  Sardar  v.  Hoaein  AH). 

(3)  43  P.  R.  190(3  {Sura  Svujk  v.  Saiit  Singh). 
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is  only  reasonable  to  suppose    that  this    Rs.  500    was   intended 
to  cover  everything  including  the  cost  of  the  shop  ;  if  not,  then 
plaintiffs  made  no  agreement  to  pay  any  compensation   for    this 
shop,  and  the  parties   mast   be   taken  to  have    agreed    that   no 
compensation  was  payable  therefor. 

Next  there  is  the  question  of  the  amount  of  rent  realized 
by  defendant  in  respect  of  the  baithuk.  The  Subordinate 
Judge  allowed  Rs.  3  per  mensem  for  the  three  years  prior  to 
suit,  and  presumably  relied  for  this  purpose  upon  the  evidence 
of  Mussamraat  Budhan  who  has  been  the  tenant  of  the  bailhak 
for  several  years  past.  Mr.  Go  bind  Das  asserted  that  defen- 
dant had  been  pub  to  expenses  for  repairs,  etc.,  and  that  these 
had  not  been  allowed  for.  But  as  to  this  it  is  only  necessary 
to  remark  that  no  attempt  was  made  by  defendant  to  prove  any 
such  expenditure  in  these  respects  by  him. 

The  result  is  that  we  accept  the  appeal  and  setting  aside 
the  decree  of  the  Additional  Divisional  Judge  we  restore  that  of 
the  Subordinate  Judge.  Defendant  Muhammad  Ali  must  pay 
costs  throughout. 

Appeal   accepted, 


No.  95. 

Before  Eon.  Mr.  Jiis-tice  Rattigan  and  Hon,   Mr.  Justice 

Leslie  Jones. 

NATHA  SINGH— (DEFENDANT)— APPELLANT, 

Versus 

GANDA  SINGH  AND  OTHERS -(Plaintiffs) — 
RESPONDENTS. 

Civil  Appeal  No.  735  of  1912. 

('mlnm-alienalvni- ijifl  to  stepson— Sindim  Jals  of  Maiiza  Klialra, 
Tahsil  Knxur,  Dixtricl  Lr//u»;r  — Wajib-ul-arz— Ri\vaj-i-am. 

Held,  that  by  nistom  among  Sindhu  .Tats  of  Mama  Khah-a,  Tahstil 
Kasuv,  District  Lahore,  a  gift  of  ancestral  property  to  a  stepson  of  another 
(/III  is  invalid  in  presence  of  collaterals  in  the  fourth  degree. 

2.".  P.  R.  188G  (1),  disapproved. 

47  /'.  R.  1805(2),  50  /'.  R.  1893  (F.  B.)  (3),  4  P.  R.  1884  (4),  82  /'.  R. 
1892  (5  ,.  142  /'.  ft.  1893  (6)  and  86  P.  R.  1903  (7;,  referred  to. 


fl)  23  P.  R.  188(5  (Otuian  Singh  v.  Bu!ak.i  Singh). 

(.2)  47  /'.  R.  1895  {iWiiIki  Singh  v.  ShfrSinghK 

(3)  .^0  /'.  R.  1S!)3  (/-'.  /;.)  (/iV//u;  V.  Bndha). 

G;  4  /'.  n.  1881  (Ratian  .^uigh  v.  ilala  Hiaqh) 

(5)  82  P.  R.  1892  (Biira  v.  Man  Sinqh). 

(tjj  142  P.  R.  1893  {Faach  Singh  v.  SncheUi). 

(I)  80  P.  R.  1903  ^Ishar  Singh  v.  Uhna  Singh), 
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Second  appeal  from  the  decree  of  P-  B.  Agnew,  Esquire,  Additional 
Divisional  Judge,  Ijahore,  dated  the  ]'oth  March  19  i 2. 

Gobind  Ham  and  Beni  Parsliad,  for  Appellants. 

Ganpat  Rai  and  Haii  Chaud,  for  Respondents. 

The  .Judgment  of  the  Court  was  delivered  by  — 
20//i  j\^/?/ 101.'),  Lesme  Jones,  J. — Smjan    Singh,    a   Sindhu   J.it  of   village 

Khalra  in  the  Kasur  Tahsil  of  the  Lahore  District  had  a  .son 
named  Huta  Singh  by  his  first  wife.  On  her  death  he  married 
a  widow  who  brought  with  her  a  .son  named  Natha  Singh.  In 
1905,  after  the  death  of  Bata  Singh,  but  in  the  presence  of  Beta 
Siiiwh's  son  Chanan  Singh,  who  was  then  a  minor  of  some 
f.iur  yeais  of  age,  Surjan  Singli  gifted  70  kanals  8  niarlas  of 
1  md  to  his  stepson  Natha  Singli  Chanan  Singh  died  shortly 
afterwards  and  in  1910  Surjan  Singh  execute!  a  will  by  whicli 
he  bequeathed  the  wh(.'le  of  his  ron.aining  property  am nmf  ing 
to  425  kaiinls-  15  mnrhis  of  land  td  his  stepson. 

Surjan  Singh  being  still  alive,  the  plaintiffs,  who  are  hi.s 
collaterals  in  the  4th  degree  have  sued  for  a  declaration  that 
these  alienations  shall  not  affect  their  reversionary  rights  after 
the  death  of  Surjan  Singh. 

The  suit  was  dismissed  by  the  Subordinat  e.Tudge  who 
relied  largely  on  the  ruling  repor<^ed  as  23  P.  Z?,  18B6  (1).  On 
appeal,  however,  to  the  Divisional  Judge  the  suit  was  decreed, 
Natha  Singh  having  obtained  the  necessary  certificate  has 
now  preferred  a  secoud  appeal  to  this  Court. 

It  was  stated  by  Surjan  Singh  that  Natha  Singh  is  a 
Jat  of  the  Sindhu  got,  but  this  allegation  wa^  denied  and  there 
is  nothing  to  support  it  except  the  bare  word  of  the  alienor. 
We  have  ascertained  that  Natha  Singh  has  inherited  property 
from  his  father  in  his  own  village  ;  and  that  being  so  it  would 
have  been  perfectly  easy  for  him  to  prove  by  inconfos table 
evidence  that  he  belongs  to  Sindhu  got  if  this  were  really 
the  case.  It  must  be  taken  then  that  he  belongs  to  some  other 
got. 

The  instances  adduced  by  the  defendant  in  support  of 
his  contention  that  a  Sindhu  Jat  in  the  Kasur  Tahsil  is  entitled 
by  custom  to  make  a  gift  or  a  will  in  favour  of  a  stepson 
belonging  to  a  dilferent  got  have  been  carefully  examined  by 
the  Divisional  Judge  who  found  that  they  were  insuSicient  to 
discharge  the  07ius  of  proof  which  lay  heavily  upon  him.  We 
have  ourselves   considered   these     instances   in  detail.       With 


(1)  23  P.  R.  1886  (Gagan  Singh  v.  Bulaka  Singh)  , 
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one  exception,  they  are  either  exfcremBly  vigae  or  insaffi^iently 
authenticated,  and  thj  remaining  case  was  of  a  peculiar 
character.  There  a  stepson  was  after  objection  allowed  to 
succeed  equally  with  sons,  but  the  stepson  had  been  adopted 
before  the  birth  of  his  half  brothers  and  had  also  in  his  favour 
a  registered  deed  of  gift  which  was  34  years  old  at  the  time 
when  saccession  opened.  It  would  be  impossible  to  hold  on  the 
basis  of  the  instances  before  us  that  the  necessary  custom  has 
been  established,  especially  when  in  the  wajib-ul-arz  of  the 
village  it  is  laid  down  that  stepsons  have  no  rights  even  if 
do  Himents  have  been  executed  in  their  favour  ;  and  counsel 
for  the  appellant  himself  states  tliat  the  same  provision  is  to 
be  found  in  the  wajib-id-arz  of  all  other  Sindhu  villages  in 
the  Lahore  District. 

Similarly  in  the    Riicaj-i-am   of    the    District    it  is    stated 
that    stepsons  are  not  preferred  to    ;ignates    {>nd    that   they    are 
not  entitled  eve-i  to  maintrinance.     This    Ruvaj-i  am,  it  is  true, 
was  considered  in  23  P.  R.  1836(1),    the   judgment   on    which 
the  first  Court  relied.     It  was  there   held   that   among    Sindhu 
Jats  of  the  Chunian  Tahsil  an  appointment  as   heir  of  one  who 
is  not  a  member  of  that  got  is   valid    by    custom   and   that   the 
person  appointed    may   be   a    stepson  whose  father    was  not    a 
Sindhu  J  at.     This   ruling   was,    however,   criticised    somewhat 
sev^erely  in  47  P.  R.  1895  (2) — a  case  relating  to  Sindhu  Jats  of 
the  Lahore  Tu/isii — in  whiuh  it  was  held    that    the    adoption   of 
a  daughter's  son  is  not    valid    by  custom  ;  and    it    was    pointed 
out  that  in  the  earlier  case  the    Riwaj-i-am    had    been    held    to 
be    incorrect  "  on    the    general    presumption   believed  to    arise 
from  the  reported  cases  up    to  date — cases   which    cannot   now 
be  followed  in    view    of    the    Full    Hench    ruling   in    50    F.  R. 
1893  (3)." 

We  may  ourselves  reraE),rk  that  although  in  the  earlier  case 
a  very  full  enquiry  had  been  made  as  to  custom,  the  persons 
who  supported  it  had  only  been  able  to  shew  two  instances, 
one  of  which,  reported  as  80  P.  R  I880  (4),  related  to  Sindhu 
Jats  of  the  Ferozepore  Di.strict.  The  witnesses  for  the  then 
plaintiff  had  roundly  asserted  that  a  Siudha  Jat  could  not 
adopt  a  pei'son  nf  a  different  got  and  appealed  to  tlie 
Riwaj-i-am. 


(1)  23  P.  R.  1886  (Gagan  Singh  v.Bul.ka  Singh). 

(2)  47  /'.  R.  1895  (Natha  Siiigh  v.  Shcr  Singh\ 

(3)  50  P.  R.  1893  (F.  B.)  {Ralia  v.  Budha). 

(4)  86  P.  R.  1885  {Albel  Singh  v.  Vir  Singh) 
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There  are,  we  find  numerous  rulings  such  as  4  P.  R.  1884  (1), 

82  P.  K.  1892  (2),    142  P.   R.   1893    (•?),   47    P.    U.    1895    (4) 

and  86  P.  P.  1903  (5),   all   of   which    indicate  that   the  power 

of  a  Sindhu    Jat  to   make    alienations   is   very    restricted.     In 

86  P.  B.  1903— a  case  of  Sindhu  Jats  of  the  Tarii    Taran  Tahsil 

of  Amritsar   District — it   was  held  that  a  proprietor    could  not 

transfer  bj  will  even  to  collaterals  in    the    presence    of   nearer 

collaterals.     In  82  P.  R.    1892— a   Ferozepore   case — ^a   gift    to 

grandsons  in  the  presence  of  a  son  was  set  aside,  and  in  4  P.  7^. 

1884 — a  case  relating  to  Sindhus  of  the    Kasur    Tah'iil—a,   gift 

even  to  a  nephew  was  disallowed. 

There  is,  we  think,  no  doubt  that  23  P.  R.  1886  (6),  based 
iis  it  was  on  the  different  view  then  obtaining  with  regard  to 
the  enws  of  pt  oof  in  such  cases,  is  no  longer  binding,  and  we 
have  no  hesitation  in  finding  that  the  custom  set  up  by  the 
appellant    in  this  case  has  not  been  established. 

The    case    of  Natha     Singh    is    doubtless    a    hard    one,    as 
although  he  was  not  adopted  he   has   lived    practically   all    his 
life  with  his    s'epfather  who  regards  him    with  great  affection. 
We  ourselves  tried  to  get  the  parties  to    compromise    but    this 
the  plaintiffs-respondents  are    unwilling    to    do.     We    therefore 
reluctantly  dismiss  the  appeal  with  costs. 

Appeal  dismissed. 


No.  96. 

Before  Hon.  Sir  Donald  Johnstone,  Rt.,  Chief  Judge. 

AFiLAH  DIN— (Dependant)— APPELLANT, 

Versus 

SALAM  DIN— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  227J  of  1914. 

Custom — succ'ssion— self -acquired  inoperty — Arains  of  Pakki  TJiathi, 
Lahore— near  collaterals  or  aunt's  son— onus  prohAndl^ whether  question 
of  onus  proband!  can  be  raised  in  second  appeal  without  a  certificate —Punjab 
Courts  Act,  III  of  1914,  section  41  (3). 

Held,  that  although  among  Arains,  daughters  have  very  special  rights 
in  respect  to  self-acquired  property,  the  onus  of  proving  that  the  son  of  a 
paternal  aunt  has  a  preferential  right  of  succession  to  a  near  collateral  was 
rightly  laid  upon  the  former  and  that  he  had  failed  to  discharge  that  onus. 

(1)  4  P.  R.  1884  (Rattan  Singh  v.  Mala  Singh).  • 

(2)  82  P.  R.  1892  {Bura  v.  Man  Singh\ 

(3J  142  P.  R  1893  (Fatteh  Singh  v.  Suchela). 

(4)  47  P.  R.  1895  [Natha  Sinoh  v.  Sher  Singh). 

(5)  8G  P.  R.  1903  {Ishar  Si7igh  v.  Lehna  Singh). 
(C)  23  P.  R.  1886  {Gagan  Singh  v.  Bulaka  Singh). 
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Held  aho,  that  a  question  of  amis  -probandi  in  a  custom  case  cannot 
be  raised  in  second  appeal  without  a  certificate  under  section  U  (3)  of  the 
Punjab  Courts  Act. 

1  r.  W.  R.  1911  (1),  referred  to. 
19  /'.  R.  1915  (2),  distinguished. 
Second  appeal  from  the  decree  of  Major  A.  A.  Irvine,  Divisional 
Judge,  LaJwre  Division,  dated  the  Wth  June  1914. 
Muhammad  Shafi,  for  Appellant 
Oeitel,  foi'  Respondent. 

The  Judgment  of  the  learned  Chief  Judge  was  as  follows  :  — 
StR  DoNAf-D  JoHNSTONG,  C.  J.  —The  following  is  the  pedigree-       26//i  Maii  1915. 

table  in  the  case  : — 

MANJA. 


r  ^ 

Muhammad  Din  Imam  Din 

Salam  Din 
(Plaintiff) 

r"  1 

Fazal  r  in  Imam  Bibi 

. I I 

f  "^  Allah  Din 

Ham  Din  Khair  Din  (Defendant) 

(Poth  died  without  issue) 

The  contest  is  between  Salam  Din,  plaintiff,  and  Allah  Din, 
defendant,  the  property  in  suit  being  that  left  by  ilam  Din  and 
Khair  Din.     The  first  Court  drew  two  issnes  : — 
1 — Is  the  property  in  suit  ancestral  ? 

2 — Whether  the    property  is  ancestral,  or  was    the    self- 
acquired  property   of  Imam   Din  ;    has   the  defen- 
dant Allah  Din  a  superior  right  over  the  plaintifp  ? 
In  the  end  it  was  admitted  on  all  hands  that  the    property 
was  acquired  by  Imam  Din,    but    the   first    Court    nevertheless 
left   the    burden   of    issue    No.    2    upon     the     defendant     and 
ultimately  held  that  he  had  not  discharged  that    burden.     The 
plaintiff's    suit   therefore    having  been    decreed,    the   defendant 
appealed  to  the  Divisional  Court  which    affirmed  the    decree   of 
the  first  Court  and  dismissed  the  appeal  with  costs. 

Defendant  has  now  come  up  here  in  a  second  appeal,  in 
which  there  are  two  main  contentions  ;  first  that  the  Courts 
below  have  erred  in  law  in  placing  the  onus  on  the  appellant  ; 
and  secondly,  that,  according  to  the  custom  of  the  tribe,  the 
appellant  is  the  heir  to  the  property  and  not  the  plaintiff. 
Mr.  Oertel  objects  that  a  certificate  is  required.  To  this  it 
was  replied  that  the  appeal  is  not  regarding  the  validity  or 
the  existence  of  any  custom  or  usage,  that  if  the  onus  had  been 
rightly  laid  the  Courts    below    would    inevitably    have    decided 

(1)  4  P.  W.  R.  1914  {Arura  v.  hnam  Bakhsh). 

(2)  19  P.  R.  1915  {Santa  Singh  v.  Waryam  Singh), 
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in  favour  of  the  defeniiant,  and  t'lat  therefore    the    defendant's 
object  is  fully  gained     if   this    Court    will   nowr    hold    that    the 
onus  was  on  plaintiff  and  then    proceed  to    decide    the    case   on 
the  record      I  am    very    doubtful    whether    an   argument   like 
this  is  valid.     It  is  opposed    to   the    dicium  of    Chevis,  J.  in    4 
r.  W.  R.  1914  (1),  and  I  do  not  think  that  it  is  really   support- 
ed by  the  remarks  made  towards  the   end   of    the    judgment    in 
19  P.  R   1915  (2).     Mr.  Justice  Chevis's  view  is  quite  clear  and 
fully  applies  to  the  present   case.     It  seems    to    me    that,    even 
if  I  were    to  accede  to   Mr.    Shaffi's  request  and  rale    that    the 
onus  w.is    on    plaintiff,   it    woul  1    then      become    necessary    to 
remand  the  case  in  oider  to  allow    plaintiff    an    oppoi'tunitj'    to 
prove  a  custom.     In  tliese  circumstances    it   is   hardly  correct 
to  say  that  this    Court    would    ba    in    a   position,    after   laying 
down  the  rule  as  to  mius,  ui  once  to  proceed  to  judgment    on  the 
question  of  custom  ;  and  it  seems  tj   me   that    sub  section    M    of 
section  41   of  the    Punjab    Courts    Act    was    expressly    enacted 
in  order  to  make  it  necessary   for  an    aggrieved    person    to    get 
a  certificate  from  the   lower  Appellate    (^ourt   on   questions   of 
custom  or  usage. 

But,  however  this  may  be,  T  would  decline  to  interfere  in 
any  case  because  in  my  opinion  the  onus  was  rightly  laid. 
No  doubt  it  has  been  held  that  daughters,  especially  among 
Arains,  have  very  special  rights  in  respect  of  self- 
acquired  property,  but  as  has  been  frequently  pointed  out 
by  the  Judges  of  this  Court,  daughters  are  on  quite  a  different 
footing  from  a  sister  or  a  paternal  aunt.  I  am  not  aware  of 
any  authority  for  the  proposition  that  in  any  tribe  in  the 
Punjab  the  paternal  aunt's  son  has  frima  facie  a  better  right 
of  succession  than  a  near  agnate  even  where  the  property  is 
self-acquired.  Further,  even  if  this  was  not  clear  and  it  was 
doubtful  on  which  party  the  initial  onus  lay,  one  has  only  to 
read  the  judgment  of  the  lower  Appellate  Court  to  .S2j  that, 
on  the  record  as  it  stands,  the  onus  certainly  has  at  the  le.ist 
shifted  t3  the  shoulders  of  the  defendant.  Add  to  this  tlie 
negative  indication  that  defendant,  finding  the  duty  laid  upon 
him  of  attempting  to  prove  the  custom  in  his  own  favour 
failed  so  signally  that  he  was  not  able  to  produce  a  single 
intelligible  instance  of  succession  of  a  paternal  aunt's  son  in 
pi'eference  to  collaterals. 

In  these  circumstances  it  seems  to  me  that  the    defendant's 
appeal  has  no  force  whatever  and  T  dismiss  it  with  costs. 

—  Appeal  dismissed. 

(Ij  4  P.  W.  R.  1914  {Arura  v.  Imam  Bakhsh). 
(2)  19  P.  R.  1915  {Santa  Singh  v.  Waryam  Singh), 
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No.  97. 
Before  Eon.  Mr.  Justice  Johnstone  and  Hon.  Mr. 

Justice  LeRossignol. 
UMAR  BAKHSH—rDEFENDANT)— APPELLANT, 

Versus 
BALDEO  SINGH— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  2046  of  1912. 

Indian  Registration  Act,  III  of  1877,  section  17  (d)— lease  for  indefinite 
period— adverse  possession  by  tenant— Indian  Limitation  Act,  IX  of  1908, 
article  139 — limitation  for  suit  by  landloi'd  against  tenant  holding  over. 

Held,  that  it  is  only  where  a  lease  is  a  lease  for  more  than  a  j'ear  or 
from  J'ear  to  year  in  express  terms  that  it  is  compulsorily  registrable  and 
registration  is  not  necessary  for  a  lease  for  an  indefinite  period  which  could 
be  terminated  by  either  party  at  the   end  of  any  month. 

Held  also,  that  although  mere  non-payment  of  rent  by  a  tenant  does  not 
establish  his  adversity  of  possession,  each  case  must  be  decided  on  its  own 
facts  and  that  in  this  case  the  facts,  that  the  tenant  never  paid  any  rent  for 
some  30  years,  that  no  serious  attempt  was  ever  made  to  recover  rent  and 
defendant  denied  on  oath  that  he  ever  intended  to  pay  rent  or  regarded 
himself  as  a  lessee,  did  establish  adverse  possession, 

/.  L.  R.  7  Bom.  34  (1)  and  I.  L.  R.  2  All.  517  [F.  B.}  {2\  referred  to. 

Held  further,  that  a  tenancy  on  suSerance  is  not  contemplated  by  article 
139  of  the  Limitation  Act  and  that  on  the  expiry  of  a  tenancy  for  a  fixed  term, 
time  begins  to  run  against  the  landlord  unless  there  is  evidence  that  there 
was  a  novation  and  that  the  tenancy  for  a  fixed  term  was  succeeded  by  a 
tenancy-at-will. 

7.  L.  R.  22  Bom.  893  (3),  followed. 

/.  L.  R.  8  Mad.  421  (4)  and  I.  L.  R.  31 .1//.  514  (5),  disapproved. 
Second  appeal  from  the  decree  of  P.  J).  Agnew,  Esquire,  Divisional 
Judge,  Gujranivala,  at  Lahore,  dated  the  27th  of  November  1912. 

Fazl-i-Hussain,  for  Appellant, 

Beechey  and  Bahvant  Rai,  for  Respoiicleat. 

The  Judgment  of  the  Court  was  delivered  by — 

LeRossignol,  J. — In  this  appeal  we  dispose  of  two  cases  2ord  April  191b. 
in  which  the  facts  are  very  similar.  The  plaintiff  brought 
these  two  suits  for  possession  of  certain  house  property  in 
"Wazirabad.  The  story  told  by  the  plaintiff  is  as  follows  : — 
About  1885,  Ali  Muhammad  and  Muhammad  Bakhsh,  brother's, 
who  are  defendants  in  one  of  these  cases,  found  themselves 
indebted  to  the  plaintiff  in  the  sum  of  about  Rs.  12,000.  In 
order  to  liquidate  that  debt   they  executed  a  moi-tgage  deed    of 

(1)  (1879)  I.L.  R  1  Bom.  34  (Dadoba  v.  Krishna). 

(2)  (1879)  L  L.  R.  2  All.  517  (F.  !i.)  [Vremsukh  Das  v.  Bhupia). 

(3)  (1897)  /.  L.  R.  22  Bum.  893  {Kantheppa  Raddi  v.  Shesliappa). 

(4)  (1885)  /.  L.  R.  8  Mad.  424  (Adimulam  v.  Fir  Ravutlian). 

(5)  (1909)  I.  L.  B.  31  All.  514  {Pusa  Mai  v.  Makdum  Bukksh), 
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the  property  in  dispute  for  Rs.  5,000  and  they  also  induced  Umar 
Baklish,  their  brother,  the  defendant  in  the  second  case,  to 
execute  a  mortgage  deed  of  his  property  for  Rs.  3,000.  These 
documents  were  executed  on  the  17th  January  1884,  possession 
was  given  to  the  plaintiff,  and  subsequently  on  the  21st  January 
1884  each  set  of  defendants  executed  a  lease.  It  is  alleged 
that  the  lease  executed  by  defendants  Ali  Muhammad  and 
Muhammad  Bakhsh  has  been  lost  and  was  replaced  by  a  deed, 
dated  May  1888,  executed  by  Ali  Muhammad  alone.  The 
plaintiff  farther  alleges  that  the  defendant  Umar  Bakhsh  never 
paid  any  rent  and  that  the  two  defendants  in  the  other  case 
paid  only  Rs.  96  and  ho  asks  for  their  ejectment  a.nd  possession 
of  the  leased  property'  in  both  the  cases. 

The  first  Court  dismissed  both  the  suits  witli  costs.  In  the 
case  of  Umar  Bakhsh  it  held  that  the  lease  of  1884  required 
registration  and  being  unregistered  was  inadmissible  in  evidence, 
that  the  relationship  of  laudloi"d  and  tenant,  therefore,  had  not 
been  established  and  that  the  defendant  had  been  in  adverse 
possession  since  the  date  of  execution  of  the  lease  pro- 
pounded by  the  plaintiff.  In  the  case  of  Ali  Muhammad 
and  Muhammad  Bakhsh  the  first  Court  held  that  as  the  lease 
of  1888  had  been  executed  by  Ali  Muhammad  alone,  his  brother 
Muhammad  Bakhsh  was  in  no  way  affected  thereby  and  stood 
on  exactly  the  same  footing  as  Umar  Bakhsh  in  the  connected 
case.  As  regards  Ali  Muhammad,  it  held  that  as  the  lease  of 
May  1888  was  a  lease  for  one  year,  the  tenancy  determined  in 
May  1889,  that  since  that  date  Ali  Muhammad  had  been  in 
adverse  possession  and  the  suit  was  consequently  time-barred. 

The  learned  Divisional  Judge  in  the  case  of  Umar  Bakhsh 
found  that  the  defendant's  plea  that  he  had  never  paid  any 
rent  was  correct,  that  the  document  executed  in  1884  was  not  a 
lease,  that  if  it  was  a  lease  it  was  not  a  lease  from  year  to  year, 
and  therefore  was  admissible  in  evidence  without  i^egist ration. 
The  learned  Judge  then  proceeded  to  hold  that  mere  non- 
payment of  rent  did  not  establish  adversity  of  possession  on 
the  part  of  the  defaulting  tenant  and  that  the  defendant  had 
failed  to  prove  that  the  relationship  of  tenant  and  landlord  had 
determined  more  than  12  years  before  suit.  On  these  grounds 
he  accepted  the  appeal  and  decreed  possession  to  the  plaintiff. 
In  the  case  of  Ali  Muhammad  and  Muhammad  Bakhsh  the 
learned  Divisional  Judge  came  to  the  conclusion  that  although 
the  lease,  Exhibit  P  2,  was  for  a  year  certain  and  terminated 
on  the  &th  May  1889,  the  defendants  must  be  regarded  as 
tenants   holding   over   and   that   if     there    exists   even   slight 
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evidence  tliat  tlie  plaintiff   acquiesced  in  the   continued  occupa- 
tion of  the  property  by  the  tenants   after  the  terni"nation  of  the 
lease  and  considered   them  his   tenants-at-will,  the  defendants 
in   such  case  must  be  regarded  not  as  trespassers  but  as  tenants 
on    sufferance.       Proceeding     to    enquire    whether   such    slight 
evidence  of  acceptance  by   the  landlord  of  the  defendants  as  his 
tenants-at-will  existed,  the   learned   Judge     found     that     the 
defendants  made   a   payment  of   Rs.  96    on  account    of  rent  on 
the  20th  Poh  Sambat  1944=1890  A.  D.     This  payment  had  not 
been  accepted   as  proved   by  the  first    Court,  but  the  Divisional 
Judge    saw  no     reason     to    hold    the    evidence     on    the    point 
unreliable.     Beyond   this   he   also   accepted   oial  evidence  that 
rent  had  been    demanded    by    the  plaintiff    of   the    defendants, 
and  taking  into    consideration  these  two  facts,  viz.,  the  payment 
and  acceptance  of  rent  for  one  year   and  subsequent   demand,  he 
held  that  there  was  sufficient  evidence  to  show  that  the  plaintiff 
had  assented  to  the   retention   of   possession  by   the    defendants 
as  tenants-at-will.     On  the   point  whether  Muhammad  Bakhsh 
was  bound  by  the   lease  of   the  5th   of  May  1888,    executed    by 
his    brother    Ali    Muhammad     alone,    the     learned     Divisional 
Judge  held    that    Muhamm  id    Bakhsh    was    not    bound    by  his 
brother's  action.     He  therefore   regarded   Muhammad    Bakhsh 
as  holding  the  same  position  as    his  brother  Umar  Bakhsh,   the 
defendant  in  the   other   case,  and   accepted  the   appeal,    giving 
plaintiff  a  decree  against  both  the  brothers,  Ali  Muhammad  and 
Muhammad  Bakhsh. 

From  these  two  decrees  a  second  appeal  has  been  preferred 
to  this  Court,  and  we  proceed  to  dispose  of  Umar  Bakhsh's 
appeal  first.  The  first  point  urged  before  us  on  behalf  of  the 
appellant  is  that  a  tenancy  never  existed,  that  the  lease  of  1884 
was  fictitious  in  the  sense  that  it  was  inoperative  and  was  never 
intended  by  the  parties  to  be  enforced.  The  second  point  is 
that  the  rent  deed  being  a  lease  for  moie  than  one  year 
required  registration  and  being  unregistered  is  inadmissible  in 
evidence.  Exception  w;is  taken  to  the  finding  of  the  Divisional 
Judge  that  this  document  of  1884  is  not  a  deed  of  lease  and  it 
is  pointed  out  that  it  was  never  one  of  the  contentions  of  the 
plaintiff,  that  there  was  a  previous  oral  contract,  and  that  the 
Divisional  Judge  went  beyond  the  pleas  in  holding  that  the 
rent  deed  of  21st  January  1884  is  not  a  lease.  After  a  careful 
examination  of  the  contents  of  the  deed  and  of  the  pleadings 
of  the  parties  we  hold  that  this  argument  must  prevail.  The 
plaintiff  in  fact  accepted  it  as  a  lease  and  came  into  Court 
reciting  it  and  asking  for  relief  against  his  tenants  on  the 
strength  of   it.     The  deed   is  obviously  a  lease  as   a  lease  is 
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generally  understood  in  the  Punjab.  It  starts  with  the  recital 
that  the  defendant  has  taken  the  house  on  lease  and  continues 
with  an  undertaking  to  pay  rent  monthly  and  in  any  case  to 
settle  up  all  the  arrears  of  payment  at  the  end  of  a  year. 
No  doubt  the  parties  contemplated,  and,  indeed,  the  language 
of  the  document  suggests,  that  the  lease  was  to  last  for  an 
indefinite  period,  but  we  are  clear  that  there  is  nothing  in  the 
language  of  the  lease  which  would  have  precluded  the  plaintiff 
from  ejecting  the  defendant  at  the  end  of  any  month,  or 
would  have  prevented  the  defendant  from  quitting  the  house 
by  terminating  the  lease  at  the  end  of  any  month.  It  is 
only  when  a  lease  is  a  lease  for  more  than  a  year,  or  from 
year  to  year,  in  express  terms,  that  it  is  compulsorily  regis- 
trable. We  hold  that  such  is  not  the  case  here  and  therefore 
we  consider  that  the  lease  of  May  1884  is  admissible  in  evidence. 
It  follows  that  we  bold  the  tenancy  proved. 

The  next  question  for  decision  is  whether  the  tenancy 
created  in  1884  is  subsisting  now,  and,  if  not,  when  did  it 
determine.  Having  regard  to  the  facts  that  there  is  no  proof 
whatever  that  Umar  Bakhsh  ever  paid  rent  for  any  period 
under  this  deed  of  lease,  that  he  denies  on  oath  that  the  lease 
was  intended  to  be  operative  and  that  till  this  suit  was  brought 
in  1911,  ^.  e.,  for  over  25  years,  the  plaintiff  made  no  serious 
attempt  either  to  recover  the  rent  or  to  oast  defendant,  we 
must  hold  that  Umar  Baksh  had  been  in  adverse  possession  for 
over  12  jears  at   the  date  of  the  institution  of  the  suit. 

Turning  now  to  the  second  case,  i.  e.,  against  Ali  Muhammad 
and  Muhammad  Bakhsh,  we  are  clear  that  the  lease  dated  the 
5th  May  1S8S,  superseded  the  lease  dated  the  2 1st  January  1884. 
The  lease  of  1888  covers  exactly  the  same  property  as  that  in- 
cluded in  the  1884  deed,  but  whereas  the  lease  of  1884  was 
executed  by  Ali  Muhammad  and  Muhammad  Bakhsh  jointly, 
that  of  188S  was  executed  by  Ali  Muhammad  alone.  The  other 
respect  in  which  the  lease  of  1888  differs  from  its  predecessor 
is,  that  whereas  the  former  fixed  no  period  for  the  termi- 
nation of  the  lease,  the  latter  fixed  the  period  of  the  lease 
at  one  year.  The  question,  then,  for  decision  is  whether 
the  lease  of  1888  determined  on  the  5th  of  May  1889.  The 
learned  Divisional  Judge  held  that  it  did  so  terminate, 
but  as  before  r.oted,  he  proceeded  to  hold  that  after  that  date 
the  tenant  for  a  fixed  term  became  a  tenant  on  sufferance,  in 
other  words  a  tenant-at-will ;  and  he  based  his  finding  on 
this  point  on  the  alleged  payment  of  a  sum  of  rent  which  was 
credited  to    Ali  Mahammad   and   Muhammad  Bakhsh 's  joint 
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accouufc.  This  payment  and  some  oral  evidence  of  sabseqaent 
demand  were  tlie  material  on  which  he  arrived  at  this  finding. 
Unfortunately,  however,  his  conclusion  is  vitiated  by  the  fact 
that  he  misapprehended  the  significance  of  the  aforesaid 
payment.  He  was  under  the  impression  that  the  payment 
was  made  in  1890,  i.e.,  after  the  execution  of  the  second  lease 
of  1888.  As  a  fact  that  payment  was  made  on  the  8th  of 
Har  Sambat  I9i2  =  June  1885  and  was  credited  in  the  year  I94i'i, 
corresponding  with  1886  A.  D.  Consequently,  the  most 
important  portion  of  the  evidence  on  which  the  learned 
Divisional  Judge  based  his  conclusion  must  be  discarded  in 
determining  the  question  whether  the  defendants  were  accepted 
as  tenants-at-will  after  the  termination  of  the  lease  for  one  year 
in  May  1889.  Owing  to  the  discovery  of  this  misapprehension 
on  the  part  of  the  learned  Divisional  Jadge  it  has  been 
necessary  for  ourselves  to  consider  the  oral  evidence  in  the  case, 
and  a  study  of  it  has  not  led  us  to  the  conclusion  that  it  is 
sufficient  to  support  a  finding  that  the  defendants  became 
tenants-at-will  after  May  1889.  It  follows  from  this  that  AH 
Muhammad  has  been  in  adverse  possession  since  1389,  te., 
he  had  been  in  adverse  possession  for  more  than  li  years  at 
the  date  of  the  institution  of  the  sait.  Mahammad  Bakhsh  did 
not  execute  a  second  rent  deed,  consequently  two  positions  have 
to  be  considered — either  Ali  Muhammad  in  executing  the  deed 
acted  on  behalf  of  his  brother,  or  acted  without  consulting 
him.  In  either  case  the  plaintiff  is  entitled  to  no  relief  against 
Muhammad  Bakhsh, 

It  may  be  noted  here  that  the  oral  evidence  of  subsequent 
demand  of  rent  and  promises  by  the  defendants  to  pay  is  of  a 
very  unsatisfactory  and  unconvincing  nature. 

With  two  exceptions,  the  witnesses  live  at  Amritsar,  whilst 
the  defendants  live  either  at  "Wazirabad  or  at  Jammu,  and  the 
gist  of  their  evidence  is  that  they  carried  oral  messages  of 
demand  from  plaintiff's  manager  in  Amritsar  to  the  defendants 
at  Jammu. 

The  value  of  the  evidence  may  be  gathered  from  the  state- 
ment of  one  of  the  witnesses,  Mul  Raj,  who  says  :  "  Ganga  Ram 
at  Jammu  asked  me  to  ask  Ali  Muhammad  to  pay  rent  and 
execute  a  lease.  I  d'd  so  and  Ali  Muhammad  admitted  he  was 
a  tenant  and  promised  to  pay  rent  and  execute  a  deed.  This 
lie  said  in  Ganga  Barn's  presence.^' 

One  wonders  whether  Ganga  Ram  was  dumb.  This 
evidence,   if  it  is  worth  anything   at  all,  shews  that  rent  and  an 
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admission  of  the  tenancy  were  demanded  and  that  both  demands 
were  refused  in  effect. 

In  conclu.sion  we  shall  now  refer  to  the  authorities  cited 
before  as  for  tlie  view  that  mere  non-payment  of  rent  by  a 
tenant  does  not  establish  his  adversity  of  possession. 

Cf.  7,  Bombay,  p.  34  (1). 
2  All, -p.  617  (2). 

At  this  abstract  proposition  we  are  not  disposed  to  cavil, 
but  we  think  that  each  case  must  be  decided  on  its  own  parti- 
cular features.  In  the  case  of  Umar  Bakhsh  we  find  that  rent 
was  never  paid  at  all  for  nearly  30  years,  that  no  serious 
attempt  was  ever  made  to  recover  rent  and  over  and  above 
this  we  have  defendant's  denial  on  oath  that  he  ever  intended 
to  pay  rent  or  regarded  himself  as  a  lessee. 

In  the  case  of  AH  ^luhammad  and  Muhammad  Bakhsh, 
we  find  a  tenancy  established  for  a  fixed  period,  and  the 
defendant-appellant  has  referred  us  to  article  139  of  the 
Limitation  Act.  The  plaintiff-respondent  has  quoted  8 
Madras  424  (3),  and  31  All.  514(4),  but  we  approve  of  the 
Bombay  Ruling,  Volume  2"^,  p.  893  (5)  to  the  effect  that  a 
tenancy  on  sufferance  is  not  a  tenancy  contemplated  by  article 
139  of  the  Limitation  Act,  and  that  on  the  expiry  of  a  tenancy 
for  a  fixed  term,  time  begins  to  ruu  against  the  landlord, 
unless  there  is  evidence  that  there  was  a  novation  and  that  the 
tenancy  for  a  fixed  term  was  succeeded  by  a  tenancy-at-will. 

As  above  remarked,  we  can  find  no  reliable  evidence  of  any 
such  novation. 

For  these  reasons  we  accept  the  appeals  and  dismiss  the 
suits,  but  as  the  defendants  on  their  own  pleas  are  shewn  to 
deserve  no  consideration,  we  direct  parties  to  pay  their  own 
costs  throughout. 

Appeal  accepted. 


o 


(1)  (1879)  7.  L.  R.  7  Bom.  34  (Dadoba  v.  Krishna). 

(2)  (1879)  I.  L.  R.  2  All.  517  {F.  B.)  {Premsukh  Das  v.  Bhupia). 

(3)  (1885>  /.  L.  R.  8  Mad.  424  (Adimulam  v.  Pir  Ravuthan). 

(4)  a909)  I.  L.  R.  31  All.  514  {Pasa  Mai  v.  Makdum  Bakhsh). 

(5)  (1897)  /.  L.  R.  22  Bom.  893  {Kantheppa  Raddi  v.  Sheshappa). 
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No.  98. 

Before    Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge, 
and  Hon.  Mr.  Justice  LeRossignol. 

SKINNER— (Plaintiff)— APPELLANT, 

Versus 

BADRI  KISHEN--(Defendant)  -RESPONDENT. 

Civil  Appeal  No.  687  of  1912. 

Fraud— suit  to  set  aside  a  previous  decree  based  on  award  of  arbitrators 
on  ground  of  perjury  and  subornation — review  —delay. 

Held,  that  a  decree  cannot  be  set  aside  in  a  subsequent  action  on  the 
mere  proof  that  such  decree  was  obtained  by  perjured  evidence. 

Held  also,  that  if  evidence,  not  originally  available,  comes  to  the 
knowledge  of  a  litigant  at  a  later  date  his  remedy  lies  in  seeking  review  of 
judgment,  but  a  review  of  judgment  will  be  gra;nted  only  if  there  has  been  no 
unreasonable  delay  in  applying  to  the  Court. 

Held  further,  that  a  suit  will  not  lie  to  set  aside  a  decree  passed  in 
accordance  with  an  award  of  arbitrators  merely   on   the   ground   that  such 
decree  has  been  obtained  by  fraud. 

124  P.  R.  1880  (1),  followed. 

I.  L.  R.  21  Cal.  612  (2)  and  10  Indian  Cases  905  (3),  referred  to. 

First  appeal  from  the  decree  of  J.  P.  Tliompscn,  Esquire,  District 
Judge,  Delhi,  dated  the  25th  January  1912. 

Rambhaj  Datta,  for  Appellant. 
Moti  Sagar,  for  Respondent. 

The  Judgment  cf  the  Court  was  delivered  by — 

LeRossignol,  J. — The  parties  to  this  case  in  the  year  1905  28th  April  1915. 
were  disputing  concerning  certain  sums  of  money  which  the 
present  plaintiff  claimed  as  due  to  him  on  a  lease.  A  suit  was 
instituted  but  the  parties  agreed  to  refer  the  whole  case  to  an 
arbitrator  and  on  the  25th  October  1905  the  arbitrator  gave 
his  award,  in  accordance  with  which  judgment  followed  on  the 
20th  November  1905.  The  present  suit  was  instituted  by  the 
plaintiff  on  the  1-ith  April  1911  and  the  plaint  shows  that  the 
Court  is  asked  to  set  aside  the  decree  which  issued  on  the 
award  of  1905  on  the  ground  that  during  the  course  of  the 
arbitration  the  defendant  filed  a  fraudulent  account  and  sup* 
ported  its  items  by  the  false  evidence  of  a  dismissed  servant 
of  the  plaintiff.  The  defendant  contended  that  the  fraud 
alleged  was  not  of  the  kind  required  to  give  a  cause  of  action 
for  setting  aside  the  deci-ee  and  that  in  any  case  no  action  lay 
for  setting  aside  a  decree  based  on  an  award  even  though  fraud 
be  established. 


(1)  121  P.  R.  1880  {Mehta  Kashi  Ram  v.  Dadabhoy). 

(2)  fl891)  /.  L.  R.  21  Cal.  612  (Mahomed  Golab  v.  Mahomed  Sulliman). 
(3;  (1911)  10  Indian  Cases  905  {Marochin  v.  Parsuravi  Maharaf). 
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The  learned  District  Judge  relying  upon  21  CaZ.,  p.  612(1) 
and  10  Indian  Gases,  ^.  90b  (2),  held  that  the  fraud  alleged, 
i.  e.,  perjury  and  subornation  of  perjury  did  not  render  the  suit 
maintainable.  Also  with  regard  to  the  second  plea  he  held 
that  124  P.  E.  1880  (3),  was  good  authority  for  the  view  that 
a  decree  based  on  an  award  can  be  attacked  on  the  ground  that 
it  was  obtained  by  fraud,  only  by  means  of  a  review  and  not 
by  a  separate  suit.  Before  this  Court  plaintiff  has  come  in  first 
appeal.  ####*#* 

Plaintiff  has  been  heard  at  considerable  length  in  support 
of  his  appeal.  From  bis  remarks  it  has  been  made  quite  clear 
that  the  document  upon  which  he  bases  his  allegation  that  the 
award  was  obtained  by  fraud  was  in  his  possession  in  1902  ;  and 
that  from  3902  to  either  February  or  March  1910  that  document 
remained  in  his  possession  bat  in  the  envelope  containing  it, 
which  he  had  never  opened.  He  freely  admits  that  for  this 
great  delaj  there  was  no  other  cause  but  his  own  negligence, 
but  he  contends  that  as  the  case  is  a  clear  one  this  should  not 
prevent  the  Courts  from  granting  him  relief  to  which  he  is 
equitably  entitled.  It  is  needless  to  say  that  in  this  appeal  we 
are  not  concerned  with  the  facts  except  so  far  as  an  understand- 
ing of  them  is  necessary  for  the  deciaion  of  the  legal  questions 
before  us. 

A  reference  to  the  authorities  cited  before  us  shows  that 
it  is  a  generally  accepted  rule  of  law  that  a  decree  cannot  be 
set  aside  in  a  subsequent  action  on  mere  proof  that  such  a 
decree  was  obtained  by  perjured  evidence.  This  rule  is  clearly 
based  upon  the  very  important  principle  that  a  matter  cannot 
be  rc'agitated  on  the  same  materials  or  on  materials  which 
might  have  been  laid  befox'e  a  Court  in  the  first  instance.  If 
evidence  not  originally  available  comes  to  the  knowledge  of  a 
litigant  at  a  later  date  his  i-emedy  lies  in  seeking  a  review  of 
the  judgment,  but  a  review  of  judgment  will  be  granted  only 
if  there  has  been  no  unreasonable  delay  in  applying  to  the 
Court.  Now  in  the  case  before  us  the  proof  of  perjury  which 
plaintiff  wishes  to  adduce  now  was  in  his  possession  thi'ee  years 
before  the  award  was  delivered,  and  again  this  suit  was  not 
instituted  until  some  13  or  14  months  after  the  perjury  had 
come  to  the  plaintiff's  knowledge.  There  remains  the  further 
question  whether  under  any  circumstances  a  decree  based  upon 
an  award  can  be  set  aside  by  a  regular  suit.  There  appears  to 
be  no  authority  directly  in  point  wdth  the  exception  of  124 
P.  B.  1880  (3).     With  the  views   expressed   in   that   judgment 

(1)  (1894)  /.  L.  R.  2]  Cal.  612  (Mahomed  Golab  v.  Mahomed  Sullivian), 
(2j  (1911)  10  Indian  Cases  905  (Marochiii  v.  Parsurain  Maharaj), 
(3)  124  P.  R.  1880  {Mehta  Kashi  Ram  v.  Dadubhoy). 


December,  1915.  ]  CIVIL  JUDGMENTS-No.  99.  397 


we  find  ourselves  entirely  in  accord.  Au  examination  of  tlie 
rules  concerning  arbitration  proceedings  contained  in  the  second 
schedule  of  the  Civil  Procedure  Code  shows  that  the  procedure 
in  such  proceedings  has  been  hedged  round  by  many  precautions 
and  safeguards.  In  rale  1^  we  find  provision  made  to  meet  a 
case  identical  with  that  now  propounded  by  the  plaintiff. 
When  an  award  is  filed  an  opportunity  is  given  to  either  side 
to  show  that  the  award  is  bad  by  reason  of  the  deceitful  'or 
fraudulent  conduct  of  either  party.  The  plaintiff  in  this  case 
did  not  avail  himself  of  tliat  provision  and  we  must  take  it 
that  the  Legislature  intended  arbitration  proceedings  to  be 
final  and  not  to  be  open  to  challenge  in  an  indirect  manner. 

Consequently  we  hold  that  the  only  remedy    open  to  plain- 
tiff lay  through  a  review  and  not  by  a  separate  suit. 

It  is  not  necessary  for  us  to  decide  that  in  no  circumstances 
imaginable  can  a  decree  on  award  be  set  aside  by  separate  suit ; 
in  a  case  where  one  party  had  been  personated  and  had  receiv- 
ed no  notice  of  the  proceedings,  such  a  suit  might  be  main- 
tainable, but  any  decision  of  ours  on  this  hypothetical  question 
would  be  a  mere  obiter  dictum. 

All  that  we  should  decide  is,  that  in  this    case,  no  separate 
suit  is  competent. 

The  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


No.  99. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  Chief  J^idge,  and 
Hon.  Mr.  Justice  LeRossignol. 

MUSSAMMAT  GULAB  KHATQN  AND  OTHERS— 

(Defendants)— PETITIONERS, 

Versus 

CHAUDHRI  AND  ANOTHER— (Plaintiffs)— 

RESPONDENTS. 

Civil  Revision  No.  1039  of  1913, 

Civil  Procedure  Code,  Act  V  of  1908,  order  32,  rule  7,  and  schedule 
II,  paras.  15  and  16 — decree  on  an  award  of  arbitrators— appeal — revision — 
objection  that  the  Court  had  not  given  express  sanction  on  behalf  of  the 
parties  who  were  minors — legality  of  act  of  agent  appointed  by  minor's 
guardian — revision  when  other  remedy  available. 

Plaintiffs  as  collaterals  of  one  K.  A.  brought  two  suits  : — 

(1)  for  a  declaration  that  the  will  in  favour  of  Mussammat  A.  K. 
(an  unmarried  daughter  of  K.  A.)  and  one  A.  K.,  another  collateral  of  his, 
shall  not  affect  plaintiffs'  reversionary  rights ;  and 
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(2)  for  possession  of  their  share  of  the  estate  of  F.  a  sonless  proprietor, 
•which  had  been  taken  possession  of  by  K.  A.  after  the  death  of  F.'s  widow. 

The  cases  were  submitted  to  arbitration  and  the  arbitrators'  award 
was  in  favour  of  plaintiffs  and  the  lower  Court  passed  decrees  in  accordance 
with  the  award.    From  these  decrees  defendants  appealed  to  the  Chief  Court. 

Held,  that  as  the  decrees  were  in  accordance  with  the  award  no  appeals 
lay. 

Held  also,  that  the  law  as  to  the  circumstances  in  which  revision  by 
the  Chief  Court  was  allowable  was  defined  in  88  P.  R.  1902  (1)  and  89  P.  R. 
1902  (F.  B.)  (2),  (which  interpret  and  apply  the  Privy  Council  ruling  25 
P.  it:.  1902)  (P.  C.)  (3)  and  in  4  P.  R.  1907  (i). 

Held  further,  that  the  omission  of  sanction  under  order  32,  rule  7  of  the 
Code  of  Civil  Procedure  is  no  ground  for  revision. 

i  P.  li.  1907  {i\  referred  to. 

Held  also,  that  the  objection  that  the  agreement  to  submit  to  arbitration 
was  not  agreed  to  by  all  the  parties  was  incorrect  inasmuch  as  one  of 
the  parties  Mussammat  K.  B.  was  guardian  of  four  minors  and  she  had 
appointed  one  P.  K.  her  and  their  agent  and  his  acts  were  consequently 
their  acts. 

Held  also,  that  objections  as  to  the  conduct  of  the  arbitrators  are  no 
ground  for  revision. 

25  P.  R.  1902  (P.  C.)  (p.  101)  (3)  [reference  to  84  P.  R.  1901  (F.  B.)  {5)]. 

Held  further,  that  the  revisional  jurisdiction  of  the  Chief  Court  is  meant 
for  use  in  extraordinary  cases  where  no  other  remedy  is  available,  and  in 
these  cases  the  minors  would  apparently  have  the  right  to  set  aside  the 
decrees  on  attaining  majority. 

Petition  for  revision  of  the  decree  of  Sheikh  Fazal  Ilahi,  District 
Judge,  Jhelum,  dated  the  5th  Jidy  1913. 

Nanak  Chand,  for  Appellants. 

Badr-ud-Din,  for  Respondents. 

The  Judgment  of  the  Ooui^t  was  delivered  by — 

29/^  April  1915.  Sir    Donald    Johnstone,  C.  J. — This   case,  and  the   con- 

nected case  TSTo.  1038  of  1913,  which  were  instituted  as 
revisions,  have  been  registered  as  appeals  bj  the  office, 
though  on  16th  November  1913  the  admitting  Judge  remarked 
that  apparently  no  appeal  lay,  the  decree  in  each  case  being 
in  accordance  with  the  award  and  the  point  was  left  for 
decision  by  the  Division  Bench,     We  rule  that  no  appeal  lies. 

The  law  as  to  the  circumstances  in  which  revision -^by  this 
Court  is  allowable  in  cases  of  decrees  based  on,  and  in 
accordance  with,  awards,    and  as  to    the  scope  of  such  revisions, 

(1)  88  I'.  R.  1902  {F.  B.)  (Hunsraj  v.  Ganga  Ram).  ' 

(2)  89  P.  R.  1902  {F.  B.)  (Fanna  Lai  v.  Mussammat  Soman"^. 

(3)  25  P.  R.  1902  ^P.  C.)  (Ghulam  Jilani  v.  Muhammad  Hassan). 

(4)  4  P.  R.  1907  {Uda  v.  Mul  Chand). 

(5)  84  P  R.  1901  {F.  D.)  {Jhangi  Ram  v,  Mussammat  Budho  Bai), 
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is  pretty  clearly  defined  in  the  Full  Bench  rulings  83  (1)  and  89 
P.E:  1902  (2),  which  interpret  and  apply  the  P.  G.  ruling  25 
P.  B.  1902  (3),  and  in  4  P.  R.  1907  (4),  a  Division  Bench 
case.  Under  the  last  mentioned  ruling  the  omission  of 
sanction  under  order  32,  rule  7,  Civil  Procedure  Code,  is  no 
ground  for  revision,  and  this  dictum  wipes  out  ground  1(6) 
of  the  printed  grounds  now  before  us.  The  distinction  between 
4  P.  B.  1907  (4)  and  the  present  case  suggested  in  ground  I 
(c)  is  fallacious,  for  the  objection  was  not  taken  in  the  Lower 
Court  in  time,  that  is  within  the  10  days  allowed  for  jobjec- 
tions. 


Ground  I  (a)  might  be  a  good  ground  for  revision  if  it 
could  be  established,  but  it  cannot.  We  bave  examined  the 
record  and  we  find  that  the  learned  Advocate  has  overlooked  the 
fact  that  Mussammat  Khan  Bano  was  guardian  of  four  minors 
and  that  she  appointed  one  Pahar  Khan  her  and  their  agent, 
and  of  course,  his  acts  are  their  acts.  One  point  raised  in 
argument  but  not  menioned  in  the  grounds  is  that  Anar  Khan, 
defendant,  who  signed  as  a  major,  was  really  minor;  we  do 
not  think  that  on  le vision  a  point  like  this  should  be  sprung 
upon  the'plaintiffs. 

The  second  ground  in  the  printed  memorandum  is  certainly 
no  ground  for  revision,  being  wholly  concerned  with  the 
conduct  of  the  arbitrators— C/.  25  P.  B.  1902  (P.  C\),  page 
101  (3),  reference  to  84  P.  B.  1901  (P.  B  )  (5). 

Apart  from  all  the  above  reasons  for  dismissing  these 
revisions  the  doctrine  must  always  be  borne  in  mind  that  this 
Court's  reyisional  jurisdiction  is  meant  for  use  in  extraordinary 
cases  where  no  other  remedy  is  available  to  the  aggrieved 
person.  In  the  present  case  it  will  apparently  be  open  to 
the  minors,  when  they  come  of  age,  if  so  advised,  to  sue  to  set 
aside  decrees  and  orders  passed  to  their  detriment  contrary  to 
law  and  justice. 

For  these  reasons  we  dismiss  these  petitions  but  in  all 
the  circumstances  we  think  the  parties  miglit  be  left  to  pay 
their  own  costs. 

BeiisiuH  dismissed. 


(1)  88  P.  R.  1902  (F.  B.)  (Ilansraj  v.  Guvga  Ram). 

{2)  89  P.  R.  1902  (F.  B.)  (Fauna  Lai  v.  ilussavimat  Soman). 

(3)  25  P.  R.  1902  (P.  C.J  (Gliidam  Jilani  v.  Muhmnmad  Hassan). 

(4)  4  P.  R.  1907  {Uda  v.  Mid  Chand). 

(.5;  84  P.  R.  1901  {F.  B.)  Jhangi  Ram  v.  Mussammat  Dudho  Bai). 
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No.  100. 

Before  Eon.  Mr.  Justice  Shah  Bin  and  Eon.  Mr,  Justice 

LeBossignol. 

CHIRAGH  DIN—  (Defendant)— APPELLANT, 

Versus 
BHAGWAN  DAS-  (Plaintiff) -RESPONDENT. 

Civil  Appeal  No.  801  of  1912. 

Civil  Procedure  Code,  Act  V  of  1908,  order  2,  rule  3— Jurisdiction- 
combined  suit  on  different  causes  of  action  which  separately  icould  be  cognis- 
able by  a  Small  Cause  Court— onus  probandi  in  regard  to  consideration  on 
pro-notes. 

The  plaintiff  sued  in  one  suit  on  3  pro-notes,  the  claim  in  respect  of  each 
of  which  was  less  than  Rs.  500. 

Held,  that  under  order  2,  rule  3  of  the  Code  of  Civil  Procedure  a 
plaintiff  can  combine  in  one  suit  against  a  defendant  several  causes  of 
action  and  as  according  to  the  aggregate  value  of  the  causes  of  action 
comprised  in  this  suit  it  was  not  cognisable  by  a  Court  of  Small  Causes 
the  suit  was  rightly  tried  by  a  Subordinate  Judge. 

Held  also,  that  when  a  defendant  admits  execution  of  the  pro-note  on 
which  the  suit  is  based  and  pleads  absence  of  consideration  the  initial 
071US  is  almost  invariably  upon  the  plaintiff,  but  that  such  onus 
shifted  to  the  defendant  in  this  case  as  he  was  a  man  of  business  mth  a 
good  knowledge  of  English  who  had  admitted  having  received  a  portion 
of  the  consideration  and  signed  a  pro-note  which  expressly  states  that  it  was 
"  for  value  received." 

17  P.  R.  1888  (1),  distinguished. 

Second  appeal  from  the  decree  of  P.  D.  Agneiv,  Esquire,  Additional 
Divisional  Judge,  Lahore,  dated  the  1st  April  1912. 
Dina  Nath  and  Dhanfat  Kai,  for  Appellant. 

Moti  Lai,  for  Respondent. 

The  .Judgment  of  the  Court  was  delivered  by — 

bth  May  1915,  LeRossignol,  J. — In   this  case   the  only  two  points  which 

call  for  decision  are  (1)  whether  the  otitis  of  proof  of  considera- 
tion was  correctly  placed  in  the  ultimate  stage  upon  the 
defendant,  and  (2)  whether  the  learned  Divisional  Judge  was 
correct  in  holding  that  the  Subordinate  Judge  had  jurisdiction 
in  respect  of  tlie  three  pro-notes  the  claim  in  respect  of  each  of 
which  amounted  to  less  than  Es.  500. 

On  tl  e  point  of  jurisdiction  we  make  no  doubt  that  the 
learned  Divisional  Judge's  finding  is  correct.  The  matter 
appears  to  be  one  of  first  impression  and  we  have  been  referied 
to  no  direct  authority  on  the  puint.  Section  16  of  the  Small 
Cause    Courts  Act   refers  to  a   suit   cognisable   by  a   Court  of 


a)  17  p.  R.  1888  [\\azir  Singh  v.  Jai  Gopal). 
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Small  Causes.  Order  2,  rule  3  of  the  Civil  Procedure  Code 
permits  a  plaintiff  to  combine  in  one  suit  against  a  defendant 
several  causes  of  action  and  the  value  of  that  suit  for  the 
purpose  of  jurisdiction  is  the  jiggregate  value  of  all  the  causes 
of  action  comprised  therein.  It  is  no  part  of  a  Court's  duty 
to  scrutinize  every  item  included  in  a  suit  in  order  to  determine 
whether  any  portions  of  that  suit  were  triable  by  a  Court  of 
Small  Causes.  In  this  case  the  suit  was  properly  fi'amed  and 
included  several  causes  of  action  against  the  same  defendant. 
That  suit  regarded  as  one  single  soit  was  certainly  not 
cognizable  by  a  Court  of  Small  Causes  and  the  Subordinate 
Judge  had  jurisdiction  in  respect  of  every  part  of  the  suit. 

On  the  question  of  onus  we  male  no  doubt  that  when  a 
defendant  admits  execution  but  pleads  absence  of  consideration 
the  initial  onus  is  almost  invariably  upon  the  plaintiff  to  prove 
that  consideration  did  pass.  It  is  impossible  to  lay  down  any 
hard  and  fast  rule  determining  the  point  at  which,  the  onus 
shifts  but  when  as  in  the  case  now  before  us  we  find,  that 
the  defendant  who  is  a  man  of  business,  and  has  a  good 
knowledge  of  English,  has  executed  a  promissory  note 
comprising  the  expression  "  for  value  received "  and  more 
than  that  has  admitted  that  at  any  rate  some  portion  of  the 
consideration  had  reached  him,  we  hold  that  the  onus  which 
originally  lay  upon  the  plaintiff  is  shifted  to  the  defendant. 
A  case  of  this  kind  is  very  widely  different  from  the  case 
considered  in  17  P.  B.  of  1888  (1). 

From  the  foregoing  it  follows  that  on  these  two  points 
we  agree  with  the  learned  Divisional  Judge.  At  the  same  time 
we  are  quite  unable  to  believe  that  the  plaintiff  who  carries 
on  a  money-lending  business  of  an  extensive  kind  has  no 
regular  books  of  account. 

In  his  plaint  he  mentions  ceitaiu  payments  on  account  of 
interest  and  we  are  quite  unable  to  believe  that  he  recited 
these  payments  from  memory. 

The  defendant's  explanation  of  the  transaction,  however, 
is  just  as  unsatisfactory  aa  the  plaintiff's  refusal  to  produce  his 
accounts. 

The  case  is  one  which  it  is  difficult  to  settle  on  regular 
lines,  and  we  think  that   it  is  one   which   calls  for  an  equitable 

settlement. 

We  are  inclined  to  believe  that  interest  was  deducted  by 
plaintiff  in   advance,  and   accepting   the  appeal   we  reduce  the 


(1)  17  P.  R.  1888  {Wazir  Singh  v.  Jai  Gopal), 
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decretal  amount  to   Rs.   2,580  only,   carrying   interest  at  Rs.   6 
per  cent,  per  annum  from  date  of  decree  to  date  of  realization. 

We  also  direct  that   parties    should   bear   their    own    costs 
throughout. 


'O' 


Appeal  accepted. 


No.  101. 

Before  Bon.  Mr.  Justice  Ghevis  and  Hon.  Mr.  Justice 

Bhadi  Lai, 
MUSSAMMAT  KAHAN  DEVI— (Plaintiff)— APPELLANT, 

Versus 

MUSSAMMAT  NIHAL  DEVI  AND  OTHERS— 
(Dependants)— RESPONDENTS. 

Cidl  Appeal  No.  980  of  191.S. 

Res-judicata — order  by  executing  Court  on  objections— whether  final 
where  no  suit  is  brought  to  contest  it,  and  res-judicata  in  subsequent  suit 
following  a  second  attachment  under  another  decree. 

One  Mussammat  K.  D.,  the  widow  of  a  mortgagee,  obtained  in  1903  a 
decree  for  rent  against  M.  R.  the  mortgagor  and  in  execution  attached  the 
house  now  in  suit.  Mussammat  N.  D.  objected  that  the  house  was  hers  and 
the  objection  was  allowed  and  the  house  released.  No  suit  was  brought  to 
contest  the  order  passed  on  the  objection.  In  1910  Mussammat  K.  D.  sued 
for  the  mortgage  debt  and  obtained  a  decree  for  Rs.  3,152-8-0  with  lien  on 
the  mortgaged  property  by  attachment  and  sale  of  the  mortgaged  property. 

In  execution  she  again    applied  for  attachment  of  the  house  and  it  was 

again  attached.    Mussammat  N.  D.  again  objected  and  her  objection  was 

allowed.    Mussammat  K.  D.   then  brought    this  regular     suit     which  wa> 

dismissed  on  the  ground  that  the  decision  in  the    earlier   objection   case  was 
still  in  force  and  binding. 

Held,  that  as  the  decree  in  1910  was  not  one  under  the  Transfer  of 
Property  Act  or  under  order  31  of  the  Code  of  Civil  Procedure  of  1908  the 
decree-holder  had  rightly  asked  for  attachment  of  the  property  and  thereon 
the  opportunity  for  objections  at  once  followed. 

Held  also,  that  there  was  a  decision  inter  partes  as  to  the  liability  of 
certain  property  to  attachment  in  execution  of  a  decree  agamst  M.  R.,  the 
mortgagor,  and  if  it  was  not  liable  for  attachment  in  execution  of  one  decree 
on  the  ground  that  it  did  not  belong  to  him  it  was  equally  not  liable  to  attach- 
ment in  execution  of  another  decree. 

Held  also,  that  in  such  cases  the  value  of  the  property  may  gi-eatly 
exceed  the  value  of  the  decree  but  the  executing  Court  still  has  to  decide  the 
objection. 

5  Indian  Cases  573  (Ij,  referred  to. 

(1)  (1910)  5  Indian  Cases  573  {Kadambini  Dasi  v.  Dayaram  Das). 
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Second  appeal  from  the  decree  of  Major  A-  A.  Irvine,  Divisional 
Jtulge,  Lahore,  dated  the  Uh  Febrtiary  1913. 

Eambhaj  Datta,  for  Appellant. 
.  Ganga  Ram,  for  Respondents. 

The  Judgment  of  the  Court  was  delivered  by — • 

Chevis,  J. — Mela  Ram  mortgaged  a  house  to  Shankar  Das.  S</i  May  1915. 
In  1903  Shankar  Das's  widow,  Mussammat  Kahan  Devi  got  a 
decree  for  rent  against  Mela  Ram  and  in  execution  attached 
the  house  now  in  suit.  Mussammat  Nilial  Devi,  who  is,  we 
learn,  widow  of  the  brother  of  Mela  Ram's  grandfather, 
objected  that  the  house  was  hers.  The  objection  was  allowed 
and  the  house  was  released.  No  suit  was  brought  to  contest 
the  order  passed  on  this  objection. 

In  19.0  Mussammat  Kahan    Devi   sued    for   the    mortgage 
debt     and    on    30th     November    19  lO    obtained    a    decree     for 
Rs.  3,152-8-0  "  with  lien  on  the  moitgaged  property  by  attach- 
"  ment  and  sale  of  the  mortgaged  property,  and    other  property 
"  and  personal  liability  of  the   mortgagor."     In   execution   the 
decree-holder  again  applied  for  attachment  of  the  house  and  it 
was  again  attached.     Mussammat    Nihal  Devi   again   objected, 
and  her  objection  was    allowed,    reference    being   made   to   the 
decision  in  the  former  objection  case.     Mussammat  Kahan  Devi 
then  brought  this    regular  suit,    which  the   lower   Courts   have 
dismissed,  holding  that  the  decision  in   the  earlier  objection-case 
is  still  in  force  and  is  binding.     Mussammat  Nihal  Devi  appeals 
to  this  Court.     On  her  behalf  it  is  pleaded  that   objections    can 
only  be  lodged  in  cases  where  a  money  decree    is   obtained   and 
not  in  cases  where  the  decree  itself  directs  sale.     In    the   latter 
class  of  decree   it   is   urged   that  no   attachment   is   necessary. 
Several     authorities     are     quoted.      But    the   decree   of   30th 
November  1910  is  not  a   decree  under  the  Transfer  of   Property- 
Act,  or  under  order   34  of  the  Civil   Procedure    Code   of    1908. 
It  does  not  order  sale.     It  gives  a  decree   for   a    sum  of  money 
with  lien  (kifalat)  on  the  mortgaged  property  by  (baziria)  attach- 
ment and  sale.     This  points  to  attachment    as  well  as  sale,   not 
to  sale  without   attachment.     So   the   decree-holder   very   pro- 
perly asked  for  attachnent,   and   attachment    followed.     There 
being  an  attachment    the   opportunity   for   objections  at   once 
followed.     We  overrule  the  plea  that  in    such  a  case   there   can 
be  no  objections. 

Then  it  is  urged  that  the  lesult  of  the  first  objection 
covers  only  the  decree  for  rent,  and  that  the  Munsif  who  de- 
cided those  objections  had  no  jurisdiction  in  the  latter  case 
which  related  to  the  mortgage-debt.     But  there  was  a  decision 


"o"'o^ 
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inter  partes  as  to  the  liability  of  certain  property  to  attachment 
in  execution  of  a  decree  against  Mela  Kara,  and  if  it  is  not  liable 
for  attachment  in  execution  of  one  decree  on  the  ground  that 
it  did  not  belong  to  him,  how  can  it  be  liable  to  attachment 
in  execution  of  another  decree.  la  such  cases  the  valae  of  the 
propei'ty  may  greatly  exceed  the  value  of  the  decree,  but  the 
executiner  Court  still  has  to  decide  the  objection  (see  5  Indian 
Case.^,  p.  57;>)  (I).  Th;  order  passed  on  the  objection,  if 
not  contested  by  regular  suit  within  one  year,  becomes  final, 
and  a  party  who  is  dissatisfied  with  the  order  but  neglects  to 
contest  it  by  regular  suit  within  the  year,  cannot  evade  it  by 
the  simple  device  of  getting  another  decree  and  making  a 
fresh  attachment.  It  is  urged  tliat  it  was  not  worth  Mussam» 
mat  Kahan  Devi's  while  to  bring  a  regular  suit  regarding  a 
small  money  decree  for  rent.  But  the  decision  passed  on  the 
first  objection  was  a  bar  to  her  taking  any  future  proceedings 
against  the  house,  so  she  certainly  ought;  to  have  brought  a 
regular  suit  to  contest  the  decision. 

We  agree  with  the  lower  Courts  that  the  order  passed  on 
the  objection  in  1903  is  final  and  conclusive  and  that  the 
matter  is  now  res  judicata  and  that  the  decision  on  the  second 
objection  is  therefore  correct. 

The  appeal  is  dismissed. 

Appeal  dismissed. 


No.  102. 

Before  Hon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Jttstice 

Shadi  Lai. 

HARBHAJ  MAFj— (Dependant)— APPELLANT, 

Versus 

DIWAN  CHAND— (Plaintiff)— RESPONDENT.       • 

Civil  Appeal  No.  3  726  of  1913. 

Indian  Limitation  Act,  IX  of  1908,  articles  113,  115  and  120— 
limitation— suit  on  an  award,  signed  by  the  parties. 

Held,  that  the  article  of  the  Limitatiou  Act  applicable  to  a  suit  based 
on  an  award  is  article  120  and  not  article  113  or  115,  whether  the 
award  is  signed  by  the  parties  or  not. 

I.  L.  R.  31  .4//.  43  (2),  distinguished. 

32  P.  iJ.  1913  (3),  and  /.  L.  R.  23  Mad.  593  (4),  referred  to. 


(1)  (1910^  5  Indian  Cases  573  {Kadambini  Dasi  v.  Dayaram  Das). 

(2)  (1911)  /.  L.  R.  34  All.  43  (Kuldip  Dube  v.  Mahaul  Dube). 

(3j  32  F.  R.   1913   {Radha   Kisheii  v.   Delhi  Cloth  and   General   Mills 

Company). 
(4)  (1900)  I.  L.   R.  23   Mad.  593    {Sornavalli  Ammal  v.     Muthayya 

Sastrigal). 
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First  appeal  from  the  decree  of  Lala  Achliru  Ram,  Subordinate 
Judge,  1st  Class,  Amritsar,  dated  the  31st  July  1913. 

Tek  Chand  and  Manak  C hand,  for  .Appellant. 
Manoliar  Lai,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  by — 

Chevis,  J. — The  parties  in  this  case  are  brothers,  owning  loth  May  1915. 
property  iu  Calcutta  and  Amritsar.  They  fell  out  on  the 
death  of  their  father,  and  appointed  an  arbitrator  who  gave 
an  award.  The  present  claim  is  based  largely  on  that  award. 
Plaintiff  sues  now  for  Rs.  5,355-9-6,  and  the  lower  Court  has 
given  a  decree  for  Rs.  1,044-14-0  and  proportionate  costs. 
The  defendant  appeals,  and  the  plairftiff  has  filed  cross- 
objections. 

The  first  point  to  consider  is    the  general  one  whether    the 
claim  so  far  as   it  is   based    on  an   award  is  within    time.      The 
award  is  dated  8th   December    1906  ;    the  suit  was  filed  on  4th 
August  1912.     The   lower   Court   relying   ou'  2  5  Mud.  593  (1), 
holds  that   article    120  of  the   schedule    to  the    Limitation  Act 
applies.     For  the  defendants  it  is    urged   that   as    the   parties 
both  signed  the    award,    it   is    not    only    an  award,  but  also    an 
agreement,  and   that   article   113    or  115    applies.     Appella  it's 
counsel  owns  that  32    P.    B.  1913  (2)  is    authority  for    holding 
that  where  the  award    is  not    signed  by  the    parties  article    120 
applies.       But   he    points    to   a    remark    on    page    lio  of   this 
ruling,  whex'e  we    read    "  It  is    possible    that  if  the  parties  sign 
"  the    arbitrator's    award   in     token   of     their   acceptance    and 
"  thus  merge  the   award  into   a   new  contract  between   them- 
"  selves  the  claim  might  be   re^^ai-ded   as   one   for  compensation 
"  for  breach  of  contract  within    the    meaning   of  "    articles  1 13 
and    115.     Counsel   also   quotes    34    All.  43  (3).     That   ruling 
however  does   not   seem  to  us   to   help  him.     What    was  there 
held  was   that  the  particular   suit  before   the  Court  was  not  a 
suit   for    specific  performance,    and  that   article    113     was    not 
applicable,  but    that   either  article    116    or  120    -was.     Which  of 
the  two  applied  was   left  unsettled.     In  fact-,  as  counsel  admits, 
there  is  no   ruling  which   lays   down  that  an   award  blossoms 
into  a  contract  when  signed  by  the   parties.     Counsel  can  only 
point  to  certain   remarks  which    he   owns   are  obiter  dicta.     We 
see  no  sufficient  reason  for   regarding   the    award  as    anything 

(1)  (1900)    I.  L.    R.  23  Mad.   593    {Somamlli   Ammal    v.    Muthayya 

Sastrigal). 

(2)  32  P.  R.  1913   {Radka  Kishen  v.   Delhi  Cloth  and  General  Millss 

Company). 

(3)  (1911)  /.  L.  B.  34  All.  43  {Kiddip  Dube  v.  Mahaid  Dube), 
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higher  than  an  award.     For   the  parties   to   sign   an   award  is 

satisfactory   to    all   concerned,   as   giving  fill  a   contidence  that 

all  will  act   up   to   the   provisions   of   the  award  honestly,  but 

even  in  the  absence  of   such   signature  the  award   is  binding  on 

all  who  agreed  to  refer   to   arbitration.      We  consider  therefore 

that  article  120  applies   to  the   case  so  far  as  it  is  a  claim  based. 

on  the  award. 

[  The  remainder  of  the  Judgment  is  not  required  for  the  purpose  of  this 
report.  ] 


No.  103 

Before  Hon,  Sir  Donald  Johnstone,  Rt.,  Chief  Judge,  and 

Hon.  Mr.  Justice  LeRossignol, 

SAFDAR  ALT— (Plaintiff)— APPELLANT, 

Versus 
GHULAM  MOHI-UD-DIX  AND  OTHERS— (Defendants;  — 

RESPONDENTS. 
Civil  Appeal  No.  1240  of  1914. 
Mortgage— giving  mortgagee  power   la   sell   at   any    lime   the  mortgaged 
property  and  apply  price  to  pay  off  a  previous   mortgagee — whether  invalid 
as  a  clog  on  redemption— applicability   of  doctrine  of  clogging  in  Punjab  — 
whether  purchaser  is  bound  to  sec  to  proper  application  of  purchase-money. 

A  mortgage  made  by  one  N.  B.  in  favour  of  B.  K.  couipiissd  :  — 

(1)  A  mortgage  right  of  R-;  1,000  on  two  houses  in  Sodhra.  ^ 

(2)  A  house  in  Waziraba  I  held  in  mortgage  by  one  K.  S. 

(3)  Two  other  houses  in  AVazirabad,  free  from  mortgage. 

It  was  a  condition  of  the  mortgage  that  the  mortgagee  B.  K.  could 
receive  (1)  the  Rs.  1,000  and  pay  that  sum  to  K.  S.,  the  mortgagee  of  (3), 
and  it  was  also  stipulated  that  B.  K.,  if  ho  couhl  find  a  purchaser  for  any 
of  the  houses  at  Wazirabad,  would  be  entitled  to  sell  but  would  be  bound  to 
pay  the  proceeds  of  the  sale  to  K.  S.  and  any  balance  was  to  be  devoted  to 
the  settlement  of  B.  K.'s  mortgage.  B.  K.  died  and  his  representative  sold 
one  of  the  Wazirabad  houses  to  one  F.  I.  who  mortgaged  this  house  to 
the  present  plaintiff.  The  purchase-money  was  however  not  paid  to  K.  S. 
The  lower  Appellate  Court  held  that  the  condition  as  to  sale-proceeds  of 
the  mortgaged  houses  being  fii'st  applied  in  payment  of  the  mortgage  of 
K.  S.  and  next  to  the  reduction  of  the  mortgage  debt  due  to  B.  K.  was  a 
clog  on  redemption  and  that  consequently  the  sale  of  the  ht)use  to  F.  I. 
was  void  and  also  that  this  sale  was  invalid  as  the  purchase-money  had  not 
been  paid  to  K.  S.  as  stipulated. 

Held,  that  the  doctrine  of  clogging  should,  in  the  Punjab,  where  there 
is  no  statute  governing  the  matter,  be  restricted  to  cases  where  something 
unconscionable  or  oppressive  in  the  bargain  calls  for  redress. 

Held    also,  that  in  the    present    mortgage    the    mortgagee  was   not 

authorized  to  sell  on  behalf  of  the   mortgagor  in  default  of  payment  of  the 

mortgage-money,  but  he  was  authorized  to  sell  at  any  time,  even  before  the 

mortgage-money  fell  due  and  there  was  therefore  no  reason  for  the  Court's 

interference  with  the  exercise  of  such  power. 
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Held  further,  that  a  bona  fide  purchaser  for  value  was  not  bound  to 
see  that  the  purchase-money  reached  any  particular  destination  and  that 
consequently  the  sale  to  F.  I.  was  good. 

Second  appeal  from  the  decree  of  B   II.  Bird,    Esquire,  Additional 
Divisional  Judge,  Gujranwala,  dated  the  ?jrd  March  1914. 

Tek  Chand  and  Nabi  Bakhsh,  for  Appellant. 

Badr-ud-Din,  for  Respondents. 

The  Judgment  of  the  Court  was  deliv^eved  by — 

LeRossignol,  J. — The  facts  of  this  case   are   giv^en  in   the  2Qth  May  1915. 
judgments  of  the  Courts  below.     This  appeal  is  concerned  solely 
with  the  half  of  the  house  held  by  Umar  Bakhsh  who  mortgaged 
it  with  other  property  to  Buta  Khan  in  1895. 

It  was  a  condition  of  the  m  jrtgage  that  the  mortgagee 
could  recover  Rs.  1,000,  the  value  of  a  mortgage  on  two  houses 
at  Sodhra  held  by  Umar  Bakhsh  and  pay  that  sum  to  Khushal 
Singh,  mortgagee  of  one  of  the  houses  at  Wazirabad,  which 
were  included  in  Bute  Khan's  mortgage,  it  was  further 
stipulated  that  Bute  Khan,  if  he  could  find  a  purchaser  fur  any 
of  the  houses  at  Wazirabad,  would  he  entitled  to  sell  but  would 
be  bound  to  pay  the  proceeds  of  the  sale  to  Khushal  Singh 
and  the  balance  was  to  be  devoted  to  the  settlement  of  Bute 
Khan's  mortgage. 

The  question  is  whether  this  enabling  prorision  of  sale  by 
the  mortgagee  constituted  a  clog  on  redemption. 

The  first  Court  held  it  to  be  "  peculiar  and  hardly 
enforceable,"  further  that  there  was  no  proof  that  the  con- 
sideration for  the  sale  by  the  son  of  Bute  Khan  to  plaintiff's 
mortgagor  Fazl  Uahi  was  paid  to  Khushal  Singh. 

The  Divisional  Judge  held  that  inasmuch  as  the  provision 
regarding  sale  of  the  property  mortgaged  prevented  redemption, 
it  was  void. 

The  mortgage  by  Umar  Bakhsh  in  favour  of  Bute  Khan 
comprised  :  — 

(1)  a   mortgage-right   of   Rs.    1,000   on  two   houses    in 
Sodhra ; 

(2)  a  house  in  Wazirabad   held  in  mortgage  by  Khushal 

Singh  ; 

(.3)  two  other  houses,  free  of  mortgage,  in  Wazirabad. 

It  appears  from  the  deed  that  one  Lada  had  obtained  a 
decree  against  the  owner  of  the  Sodhra  houses  and  was  having 
the  houses  sold  subject  to  Umar  Bakhsh's  mortgage-right,  i.e., 
Umar  Bakhsh  was  to  get  his  money  out  of  the  sale-price. 
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'^"'-  Bute'^Khan  was  to  act  as  Umar  Bakhsli's  agent,  receive  the 
Rs.  1,000'aTid'pay  it' over  to  Klmslial  Sinoh.  As  Umar  Bakbsh 
was  only  mortgagee  of  the  Sodhra  houses,  1  e  had  no  right  to 
redeem  but  only  to  receive  a  certain  sum  of  money. 

Now  the  rules  cmoernins'  cloafS'ing  formulated  and  followed 
by  the  English  Courts  of  law,  came  iut)  existence  when  the 
Usury  laws  were  in  force  and  every  device  for  evading  them 
had  to  be  defeated. 

At  the  present  day  they  are  an  anachronism,  but  the  Courts 
have  adhered  to  technicality  and  an  unprogressive  judicial 
policy,  instead  of  moulding  the  law  to  meet  modified  modern 
conditions  and  confining  their  interference  to  cases  where 
something  unconscionable  or  oppressive  in  the  bargain  called 
for  redress. 

In  the  Punjab  there  is  no  statute  governing  the  matter, 
but  the  broad  principles  of  the  Transfer  of  Property  Act  are 
generally  respected. 

Section  60  of  the  A'^t  is  based  upon  the  basic  principle 
that  '  once  a  mortgige  is  always  a  mortgage,'  bat  the 
corollaries  which  encamb  r  it  iu  English  law  find  no  place  iu 
the  Statute  law  of  India. 

The  true  meaning  of  the  expression  receives  some  elucida- 
tion fiom  a  study  of  section  69  of  the  same  Act.  The  true 
meaning  appears  to  be  that  failure  to  discharge  the  debt 
punctually  shall  not  per  se  debar  from  redemption. 

Now  in  the  case  before  us,  the  mortgagee  was  not  autho- 
rized to  sell  on  behalf  of  the  mortgagor,  in  default  of  payment 
of  the  mortgage-money,  but  he  was  authorized  to  sell  at  any 
time,  even  before  the  mortgage -money  fell  dae  ;  the  mortgage 
agreement  in  fact  is  two-headed  ;  in  the  first  place  it  creates 
the  mortgage  ;  iu  the  second  it  constitutes  the  moi  tgagee  the 
agent  of  the  mortgagor  for  certain  purposes  not  confined  to  the 
satisfaction  of  the  mortgagee's  mortgage  alone. 

In  the  Punjab,  whei'e  litigious  perversity  is  so  rife,  legal 
technicality  is  at  a  dis  -ount  and  the  essential  is  an  enfor3ement 
of  contracts,  where  they  are  not  bad  hj  reason  of  any  oppressive 
condition. 

For  these  reasons  we  think  the  plaintifP-appellant  should 
succeed.  The  plea  that  the  sale-proceeds  were  not  devoted  to  the 
extinction  of  Khushal  Singh's  mortgage  was  not  mentioned 
before  us  and  we  are  not  pressed  by  it  for  the  plaintiff  was  a 
bona  fide  purchaser  for  value  and  was  not  bouad  to  see  that 
the  purchase-money  reached  any  particular  destination, 
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For  the  foregoing  reasons  "we  accept  the  appeal  and  decree 
to  plaintiff  possession  of  the  poition  of  the  house  in  Umar 
Bakhsh's  possession  with  costs  throughout. 

Appeal   accepted. 


No.  104. 

Before  Hon.  Mr.  Justice  Chevis  and  Ron.  Mr.  Justice  Shadi 

Lai. 

BAHADUR  SINGH  AND  ANOTHER— (Plaintiffs) 

—APPELLANTS, 

Versus 

BHAGEL  SINGH  AND  OTHERS— (Defendants) 

—RESPONDENTS. 

Civil  Appeal  No.  1609  of  1912. 

Custom— alienation — suit    by    remoter    collaterals — nearer    collaterals 
hating  taken  no  steps  to  protect  the  estate. 

The  plaintiffs  as   collaterals   of  one  B.  S.  sued  nine  months  after  a   sale 
effected  by  the  latter  for  the  usual    declaration  or  in  the  alternative   for  pre-  0 

emption.     There  was'a  nearer  collateral  of  B.  S.  who  took  no  steps  to  protect 
the  estate  but  subsequently  instituted  a  suit  for  pre-emption. 

Held,  that  the  plaintiffs  as  remoter  reversioners  could  under  the  circum- 
stances of  the  case  maintain  the  suit. 

Rattigan's  Digest,  Article  G7,  and  authorities  quoted  thereunder,  referred  to. 

44  P.  R.  1905  (1),  distinguished. 

Second  appeal  from  the  decree  of  P.  L.  Barker,  Esquire,  Additional 
Divisional  Judge,  Lahore,  dated  the  ulst  May  1912. 

Moti  Lai,  for  Appellants. 

Bhagwan  Das,  for  Respondents. 

The  Judgment  of  the  Court  was  delivered  by — 

Chevis,  J — This  case  arises  out  of  a  sale  bj  Baghel  Singh  '^Sth  May  1915. 
to  Khushal  Singh  and  Djal  Singh  in  1909.  Baghel  Singh  sold 
61  A-ana?5  18  war?os  of  land  for  R.«?.  1,000  on  the  21st  of  June 
1909.  On  the  11th  of  March  1910  the  plaintifFs  who  are  the 
descendants  of  Baghel  Singh's  two  uncles,  instituted  this  suit 
claiming  a  declaration  that  the  sale  should  not  affect  their 
reversionary  right?,  or  in  default  of  being  able  to  obtain  such  a 
declaration,  a  decree  for  pre-emption.  While  that  suit  was 
pending  Eauja  Singh,  who  is  a  nearer  collateral,  being  the  son 
of  Baghel  Singh's  brother,  lodged  a  suit  claiming  simply  to 
pre-empt.  This  suit,  however,  was  dismissed,  Fauja  Singh 
stating  that  he  admitted  that  Bahadur  Singh  (one  of  the 
plaintiffs  in  the  present  case)  had  a  preferential  right  to  pre- 
empt and  withdrawing  from  the  case.  In  the  suit  brought 
by  plaintiffs  the  first  Court  held  that  the  sale  was  binding  on 
the  reversioners  only  to  the   extent   of  Rs.  100  and  gave   them 

(1)  44  P.  R.  1905  {Khem  Singh  v.  Biru). 
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a  decree  declaring  that  the  sale  should  not  affect  their  re- 
vei-sionary  rights  except  to  the  extent  of  Rs.  100.  The  learned 
Divisional  Judge  on  appeal  held  that  in  the  presence  of  Fauja 
Singh,  who  Avas  a  nearer  reversioner,  the  plaintiffs  had  no 
locus  standi  to  challenge  the  alienation.  He  thei'efore  set  aside 
the  decree  of  the  first  Court  and  remanded  the  case  for  decision 
of  the  alternative  prayer  for  pre-emption.  The  Divisional 
Judge  also  pointed  out  that  at  the  time  when  this  suit  was 
brought  Fauja  Singh  had  not  yet  pre?luded  himself  from  bring- 
ing a  similar  suit  by  himself  suing  to  pre-empt. 

The  general  rule,  no  doubt,  is  that  the  proper  person  to 
object  to  an  alienation  is  the  nearest  reversionary  heir,  but  if 
that  person  omits  without  sufficient  cause  to  protect  the  estate, 
we  think  it  is  clear  that  the  x'emoter  reversioners  can  take 
action,  see  Rattigan's  Digest,  Article  67,  and  authorities  quoted 
thereunder.  In  the  present  case  the  reversioners  waited  for 
nearly  nine  months  before  they  came  into  Coui*t.  Had  they 
waited  much  longer  their  subsidiary  prayer  to  pre-empt  would 
presumably  have  become  time-barred.  Fauja  Singh  had  ample 
time  within  which  to  bring  a  suit.  He  not  only  neglected  to 
take  any  steps,  but,  on  the  other  ha.id,  he  subsequently  lodged 
a  suit  for  pre-emption,  thereby  precluding  himself  from  contest- 
ing the  validity  of  this  sale.  This  action  of  his  was  no  doubt 
subsequent  to  the  institution  of  the  present  suit,  but  we  regard 
it  as  additional  evidence  of  Fauja  Singh's  attitude.  It  seems 
clear  to  us  that  Fauja  Singh  never  hid  any  intention  of  taking 
steps  to  protect  the  estate,  and  we  are  unable  to  see  how  in 
such  a  case  the  remoter  reversioners  are  debarred  fi-om  taking 
action  on  their  own  account. 

The  learned  Divisional  Judge  relies  on  4i  P.  B.  1905  (1). 
That,  however,  was  a  case  in  which  the  nearest  collaterals  had 
given  their  assent  to  the  alienation,  and  that  part  of  the  judg- 
ment, which  lays  down  that  the  presence  of  the  widow  of  the 
alienor's  brother's  grandson  is  a  bar  to  a  suit  brought  by  the 
remoter  collaterals,  seems  to  us  to  conflict  with  a  large  number 
of  other  rulings  both  earlier  and  later.  See  rulings  quoted  ia 
Rattigan's  Digest,  Article  67,  Remark  8. 

We  hold  that  the  presence  of  Fauja  Singh  is  no  bar  to 
the  present  claim  for  a  declaration,  and  we  accept  this  appeal, 
set  aside  the  order  of  remand  passed  by  the  Divisional  Judge 
(now  District  Judge)  and  return  the  case  to  him  for  decision 
on  the  merits.  Stamp  on  appeal  to  this  Court  to  be  refunded, 
other  costs  of  this  appeal  to  be  costs  in  the  cause. 

Ap2^eal  accepted. 


(1)  U  F.  R.  1905  {Khem  Singh  v.  Biru). 
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No.  105. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Bon.  Mr.  Justice 

LeRossignol. 
PALA  SINGH— (Plaintiff)— APPELLANT, 

Versus 
MUSSAMMAT  LACHHMI  AND  OTHERS— (Defendants)— 

RESPONDENTS. 
Civil  Appeal  No.  309  of  1913. 

Custom — succession— self-acquired  property — Akali  Nihangs  of  Tarn 
Taran— brother  or  daughter. 

Held,  that  plaintiff  had  failed  to  prove  that  the  property  in  dispute  was 
ancestral  qua  himself,  and  that  by  custom  among  Akali  Nihangs  of  Tarn 
Taran  he,  as  a  brother,  had  a  superior  right  of  succession  to  the  daughter 
of  the  last  OAvner  in  respect  of  self-acquired  property. 

First  appeal  from  the  decree  of  Lata  Achh-u  Ram,  Subordinate 
Judge,  1st  Class,  Amritsar,  dated  the  22nd  November  1912. 

Gobind  Das  and  Hakam  Chand,  for  Appellant. 

Tek  Cliand,  for  Respondents. 

The  Jadgment  of  tlie  Court  was  delivered  by — 

LeRossignol,  J. — The  property  with  which  this  case  is  2nd  June  1915 
concerned  comprises  houses  and  land.  The  parties  are  Akali 
Nihangs  of  Tarn  Taran  and  the  plaintiif  sues  as  real  brother 
and  co-disciple  of  the  last  male  owner,  Man  Singh,  for  a 
declaration  that  the  widow  oE  Man  Singh  was  incompetent  to 
gift  the  pi'operty  to  her  daughter  and  that  the  gift  shall  not 
affect  plaintiff's  reversionary  rights. 

The  main  issue  debated  before  iis  is  whether  the  property 
is  ancestral  qua  the  plaintiif. 

We  have  had  great  difficulty  iu  extracting  from  his  counsel 
what  precisely  is  his  basis  of  claim,  but  with  much  diflBdence 
counsel  finally  decided  that  he  relied  mainly  on  the  fact  that 
plaintiff  was  a  co-disciple  {gurhhai)  of  Man  Singh  and  failing  in 
that  on  the  fact  that  he  is  Man  Singh's  real  brother. 

Counsel's  lino  of  argument  was  that  these  Akali 
Nihangs  were  at  the  outset  devoted  to  celibacy  and  that  under 
these  conditions  their  property  descended  according  to  spiritual 
relationship  from  guru  to  chela,  that  now  these  Nihangs  have 
fallen  away  from  their  ideal,  take  wives  and  beget  children, 
with  the  result  that  when  a  Nihang  has  no  chela,  his  bodily 
heirs  succeed. 

He  enlarges  this  theory  by  stating  the  proposition  that 
just  as  a  sou  takes  the  place  of  a  chela,  so  a  brother  and  co- 
disciple  have  a  similar  standing. 
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In  propounding  these  theories,  learned  counsel  forgets 
that  custom  cannot  be  established  or  extended  by  logical 
process  ;  custom  can  be  proved  in  one  way  only,  i,  e.,  by 
instances.  For  all  practical  purposes,  the  only  exception  to 
this  is  in  favour  of  certain  statements  of  custom  which  have 
been  declared  by  statute  to  be  authoritative  : — ■ 

NAINA  SINGH. 

\ 

f~  \  \  \  ^ 

Naraiu  Singh    Handal  Singh     Mangal  Singh    Charat  Singh    Joclh  Singh 

Bhup  Singh 

I 
Ram  Singh 

"We  have  traced  the  land  in  suit  through  the  Record  back 
to  1 852  and  are  satisfied  that  it  is  a  portion  of  a  holding  held 
jointly  at  that  date  by  the  five  chelas  of  Naina  Singh. 

As  for  the  house  property,  no  evidence  on  the  Record  has 
been  pointed  out  to  us,  which  would  justify  the  conclusion  that 
it  came  down  from  Naina  Singh. 

Man  Singh  was  a  Subedar  in  the  Army  and  it  is  quite 
possible,  even  probable,  that  he  had  resources  other  than 
ancestral. 

Charat  Singh,  Bhup  Singh,  Ram  Singh  were  no  doubt  the 
spiritual  descendants  of  Naina  Singh,  but  what  we  know  of 
their  dispositions  of  this  landed  property  does  not  support  the 
plaintiff's  contention  that  it  must  be  regarded  as  ancestral 
property. 

In  1 881  Bhup  Singh  by  deed  of  gift  conveyed  to  Ram 
Singh  his  disciple  the  land  in  suit,  also  a  hung  a  at  T  irn  Tarau 
not  apparently  in  suit,  and  in  addition  much  land  and  house 
property  situate  in  Amritsar. 

He  describes  his  act  as  a  gift  for  charity,  and  particularly 
mentions  that  his  i-elatives  shall  have  no  claim  to  the  property 
gifted.  In  1901  Ram  Singh  by  will  devised  all  his  property 
to  Man  Singh  and  Pala  Singh  describing  them  as  his  real 
brothers  and  co-disciples. 

On  Ram  Singh's  death  his  two  brothers  succeeded  in  equal 
shares. 

By  will  dated  May  1903  Man  Singh  bequeathed  his  entire 
moveable  property  to  his  daughter's  son,  but  the  legatee 
predeceased  the  testator. 

In  that  will  Man  Singh  described  his  property  as  self- 
acquired. 
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An  attempt  has  been  made  to  sho';v  that  Bhup  Singh  was 
the  real  uncle  of  Ram  Singh,  but  the  evidence  on  the  point  is 
extremely  meagre  and  of  no  real  valae. 

Ahalis  in  their  choice  of  chelas  are  not  restricted  to  any 
caste,  and  there  is  no  presumption  that  Bhup  Singh,  Charat 
Singh,  Naiua  Singh  were  blood  relations. 

The  position  then  is  that  this  landed  property  has  been 
devised  by  will  and  gift,  and  it  is  not  ancestfal  qua  the 
plaintiff. 

Ram  Singh  obtained  it  by  gift  from  Bhup  Singh  who  has 
not  been  shown  to  be  a  blood  connection  and  must  therefore 
be  regarded  as  a  stranger,  and  Ram  Singh  by  will  bequeathed 
it  to  his  two  brothers  who  were  not  his  chelas. 

The  plaintiii  in  order  to  succeed  is  bound  to  show  that 
among  Akalis  there  is  a  custom  which  in  respect  of  property 
so  acquired  gives  him  a  right  superior  to  that  of  the  daughter 
of  the  list  owner. 

We  hold  that  plaintiff  has  entirely  failed  to  show  that 
the  land  is  ancestral  to  him  or  that  he  has  a  claim  to  it 
superior  to  that  of  the  donee  and  we  dismiss  the  appeal  with 
costs. 

Appeal  dismissed. 


No.  106. 

Before  Eon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 

Justice  Leslie  Jones. 

BISHEN"  DAS— (Defendant)— APPELLANT, 

Versus 

RAM  LABHAYA  AND  ANOTHER— (Plaintiffs)^ 
RESPONDENTS. 

Civil  Appeal  No.  57.3  of  1912. 

Civil  Procedure  Code,  Act  V  of  1908,  order  22,  rule  G~validity  of  judg- 
ment written  after  death  of  one  of  the  defendants — survival  of  claim  against 
the  other  joint  tort-feasor — Act  XIII  of  1855  —sriit  for  compensation — facts 
alleged  must  be  j^roved— judgment  in  criminal  trial  and  evidence  then  recorded 
not  admissible— Indian  Evidence  Act,  I  of  1872,  sections  17, 18,  21,  33  and 
42 — evidence  of  defendant's  admission  of  guilt  to  police  admissible— brother 
has  no  status  to  claim  compensation,  even  if  he  and  deceased  were  members  of 
a  joint  Hindu  family — amount  of  compensation. 

PlaiatiiTs,  the  son  and  brother  of  one  L.  R.  sued  the  2  defendants  for 
Rs.  4,000  compensation  for  causing  the  death  of  L.  R.  and  Rs.  1,000  as 
value  of  goods,  etc.,  taken  by  them  from  deceased— defendants  had  been  tried 
for  the  murder  of  L.  R.  in   the  Faridkot  State  and  sentenced  each  to 
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transportation  for  life,  but  after  expiry  of  about  3  years  were  released  (in  con- 
junction with  various  other  prisoners)  at  the  time  of  the  Imperial  Durbar.  The 
first  Court  dismissed  the  claim  as  to  compensation  but  gave  a  decree  for 
Rs.  1,000,  value  of  the  goods.  The  lower  Appellate  Court  decreed  Rs.  2,000 
as  compensation  in  addition  to  the  Rs.  1,000  allowed  for  value  of  goods.  One 
of  the  defendants  died  after  arguments  had  been  heard  in  the  lower  Appellate 
Court  but  before  delivery  of  judgment. 

Held,  that  the  decree  of  the  lower  Appellate  Court  had  the  same  force  as 
if  it  had  been  passed  in  the  lifetime  of  both  defendants  and  that  the  provisions 
of  order  22,  rule  6  of  the  Code  of  Civil  Procedure  had  no  application  to  it. 

Held  also,  tha.t  as  the  liability  of  the  defendants  as  joint  tort-feasors 
■was  joint  and  several  the  cause  of  action  would  on  the  death  of  one  of 
them  sui"\ive  as  against  the  other. 

Held  further,  that  the  judgment  of  the  Sessions  Judge  of  Faridkot 
in  the  murder  trial  was  not  admissible  as  a  piece  of  evidence  in  Civil 
proceedings  and  was  not  covered  by  section  42  of  the  E%ddence  Act. 

10  W.  R.  56  (1).  14  W.  li.  339  ^2),  /.  I.  n.  6  Cal.  247  (3)  and  7.  L.  R. 
23  Cal.  610  (4),  referred  to. 

And  that  the  facts  alleged  by  the  plaintiffs  in  the  Cinl  case  must  be 
proved  independently  of  that  judgment. 

1.  L.  R.  4  AIL  97  (5),  5  W.  R.  2G  ^6)  and  5  W.  R.  27  (7),  referred  to. 

Eeld  also,  that  the  depositions  of  witnesses  taken  in  the  Faridkot  Court 
were  inadmissible  and  section  33  of  the  E^'idence  Act  was  inapplicable. 

Eeld  however,  that  admissions  of  guilt  by  one  of  the  defendants  to  a 
police  officer,  though  not  receivable  in  evidence  in  the  Criminal  trial,  may 
be  proved  in  the  Civil  proceedings  as  admissions  under  sections  17,  18  and 
21  of  the  Evidence  Act. 

I.  L.  R.  9  Bom.  131  (134)  (8),  11  Indian  Cases  584  (9),  and  Wigmore  on 
Evidence,  Volume  I,  para.  815,  referred  to. 

Held  also,  that  a  brother  is  not  a  person  entitled  to  compensation  under 
Act  III  of  1855  and  the  mere  fact  that  he  and  the  deceased  were  members 
of  a  joint  Hindu  family  gave  him  no  title  to  claim  compensation. 

Held  further,  that  the  amount  of  compensation,  Rs.  2,000,  decreed  by 

the  lower  Appellate   Court    in  favour  of    both  the  plaintiffs  was  not  an 

excessive  amount  to  allow  to  the  one  plaintiff,  the  son  of  the  deceased, 

considering  that  the  latter,   when   murdered,  had  a  wife,   2  daughters,  his 

mother  and  a  son  li-^dng. 

(1)  (1868)  10  W.  R.  56  (Shuwboo  Chunder  v.  Modhoo  Kyhurt). 

(2)  (1870)  14  W.  R.  339  (Aghore  Nath  Roy  v.  Radhika  Pershad  Bose). 
(3;  (1880)  I.  L.  R.  6  Cal.  247  (Gogun  Chunder  Ghose  v.  Empress). 

(4)  (1896)  I.  L.  R.  23    Cal.  610  (Raj  Kumari  Debi  v.  Bama  Sundari 

Debi). 

(5)  (1881)  I  L.R  4  All.  97  (Ram  Lai  v.  Tula  Ram). 

(6)  (1866)  5  W.  R  26  {Nitlyanund  Surmah  v.  Kashenath  Nyalun  Ker). 

(7)  (1866)  5  W.  R.  27  (Bishonath  Neogy  v.  Euro  Gobind  Neogy). 

(8)  (1884)    7.  L.   R.   9  Bom.  131   (134)  [Queen  Empress  v.  Tirbhovan 

Manekchund). 

(9)  (1908)  11  Indian  Cases  584  {Bhagat  Ram  v.  Emperor), 
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Second  a) peal  from  the  decree  of  Khan  Bahadur  Khan  Abdul 
Ghafur  Khan,  Khan  of  Zaida,  Additional  Divisiminl  Judge, 
Jhelum  Division,  at  Sialkot,  dated  the  IHh  March  1912. 

Manohar  Lai,  for  Appellant. 

Gokal  Chand  Narang,  for  Respondents. 

The  Judgment  of  the  Court  was  delivered  by — • 

Rattigan,  J. — This   is    a  second    appeal   from    the   decree     5th  June  1915, 
of   the  Additional    Divisional    Judge,    Jhelura   Division,    dated 
the  llth  March  1912,   but   the  case  is  somewhat  curious  and  in 
order  to  understand  the  legal  points    involved  it  is  necessary  to 
refer  briefly  to  the  facts. 

In  January  1906  one  Ladha  Mai,  a  Khathri,  aged  about  35, 
left  his  shop  in  Mauza  Jalalpur  Jattan,  Gujrat  District,  with 
the  object  of  visiting  various  places  for  purposes  of  trade. 
According  to  the  evidence,  he  took  with  him  50  sovereigns, 
Rs.  250  in  cash  and  some  50  pairs  of  pashmina  sheets.  After 
visiting  Allahabad,  where  he  met  present  appellant,  Bishen 
Das,  and  other  places,  he  proceeded  with  Bishen  Das  to 
Faridkot  where  the  two  put  up  at  a  serai.  There  they  met 
Badri  I7ath,  defendant  No.  2  in  the  case,  who  was  at  that 
time  employed  as  a  compounder  in  a  dispensary  The  allega- 
ti<>n  is  that  Bishen  Das  and  Badri  Nath  there  ifter  conspired 
together  with  the  object  of  murdering  Laiha  Mul  ;  that  they 
purchased  aconite  (mitha  telia)  from  one  Milkhi  Ram,  a 
druggist;  that  the  aconite  was  administered  to  Ladha  Mai 
and  caused  his  death  ;  that  the  two  defendants  hurriedly 
effected  the  cremation  of  the  body  ;  that  they  robbed  the 
deceased  of  the  cash  and  pashmina  chadars  that  he  had  with 
him  and  disposed  of  a  number  of  the  latter  to  various  persons 
such  as  Shib  Dial,  Arura  Mai  and  Harnam  Singh  ;  that  the 
defendants  were  tried  and  convicted  by  the  Sessions  Court 
at  Faridkot  of  the  murder  of  Ladha  Mai  and  sentenced  each 
to  transportation  for  life,  and  that  after  the  expiry  of  about 
three  years  they  were  released  (in  conjunction  with  var-ioua 
other  prisoners)  at  the  time  of  the  Imperial  Durbar. 

Plaintiffs,  who  are  (1)  the  minor  sou  of  Ladha  Mai,  and 
(2)  Ladha  Mai's  brother,  have  brought  the  present  suit 
claiming  (a)  Rs.  4,000  as  compensation  for  the  death  of 
Ladha  Mai,  this  part  of  the  claim  being  admittedly  based  on 
the  provisions  of  Act  XIII  of  1855;  and  (6)  Rs.  1,000  as 
representing  the  cash  and  value  of  goods  belonging  to  deceased 
but  alleged  to  have  been  appropriated  by  the  defendants  after 
his  death.  The  total  value  of  the  cash  and  goods  was  about 
Rs.  1,400   but  it  is  admitted   that  goods  to   the  value  of  about 
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Rs.    400  have  since   been   recovered  from   Ham  am  Singh,  Sliib 
Dial  and  Arura  Mai. 

The  District  Judge  held  that  there  was  no  sufficient  proof 
that  the  defendants  had  caused  the  death  of  Ladha  Mai  and 
that  the  judgment  of  the  Sessions  Court  at  Faridkot  was 
inadmissible  for  the  purpose  of  proving  facts  alleged  in  the 
present  case.  The  learned  Judge  referred  to  the  evidence  of 
Milkhi  Earn  but  held  that  death  by  poisoning  was  not  proved 
and  could  not  be  assumed  in  the  absence  of  medical  evidence 
to  the  effect  that  Ladha  Mai  actually  died  of  aconite  poison- 
ing. Obviously,  evidence  of  that  kind  could  not  be  adduced 
in  the  present  case  inasmuch  as  Ladha  Mai  was  cremated 
very  shortly  after  his  death.  The  District  Judge  accordingly 
dismissed  the  claim  for  compensation,  but  he  held  that 
plaintiffs  were  entitled  to  the  Rs.  1,000  claimed  by  them  on 
account  of  value  of  goods  which  he  found  had  been  taken  by 
the  defendants. 

The  Additional  Divisional  Judge,  after  remanding  the 
case  for  further  enquiry,  has  given  plaintiffs  a  decree  for 
Rs.  2,00')  as  compensation  for  the  death  of  Ladha  Mai  and  has 
upheld  the  decree  for  Rs.  1,000  granted  by  the  District  Judge. 

Defendant,  Bisheu  Das,  has  preferred  a  second  appeal  to 
this  Court  and  the  points  urged  on  his  behalf  ai'e  as  follows  : — 
(a)  It  is  alleged  that  Badri  Nath,  defendant,  died  pending 
the  appeal  in  the  lower  Appellate  Court,  that  no  application 
to  bring  his  representatives  on  the  record  was  made  and  it  is 
consequently  urged  that  the  decree  passed  by  the  Additional 
Divisional  Judge  was  mere  nullity,  tbe  whole  suit  abating 
on  the  death  of  Badri  Nath. 

There  does  not  appear  to  be  any  force  in  this  objection. 
We  find  from  the  record  that  Badi-i  Nath's  agent  was  present 
when  arguments  were  heard  in  the  lower  Appellate  (^ourfc 
and  as  he  said  nothing  about  the  death  of  his  princ'pal,  it 
may  be  assumed  that  the  latter  was  then  alive.  Unfortunately 
judgment  was  not  delivered  until  some  three  or  four  months 
after  the  date  when  arguments  were  heard  and  it 
appears  that  Badri  Nath  died  in  the  interval  In  these 
circumstances  the  provisions  of  oi'der  22,  rule  6,  Civil  Pro- 
cedure Code  are  applicable  and  the  decree  passed  by  the 
lower  Appellate  Court  has  the  same  force  as  if  it  had  been 
passed  in  the  lifetime  of  Badri  Nath.  It  is,  moreover,  to  be 
remembered  that  the  liability  of  Bishen  Das  and  Badri  Nath 
as  joint  tort-feasors  was  joint  ;ind  several  and  that  consequently 
the  cause  of  action  would  survive  on  Badri  Nath's  death  as 
against  Bishen  Das  alone. 
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(6)  It  is  contended  that  the  lower  Appellate  Court  has 
decided  the  case  practically  on  the  judgment  delivered  by  the 
Sessions  Court  of  Faridkot  and  on  copies  of  depositions  of 
witnesses  wlio  were  examined  in  the  criminal  trial,  and  it  is 
argued  that  the  copy  of  the  judgment  placed  on  the  record  is 
not  in  accordance  with  the  provisions  of  section  86  of  the  Indian 
Evidence  Act  inasmuch  as  it  is  not  attested  by  any  British 
officer  and  that  in  any  event  the  judgment  of  the  Sessions 
Court  is  inadmissible  as  evidence  in  the  present  suit. 

We  find  it  unnecessary  to  deal  with  the  question  whether 
the  copy  of  the  judgment  was  or  was  not  duly  certified,  as  in 
our  opinion  the  judgment  in  question  should  not  have  been 
received  in  evi'^ence  for  the  purpose  of  proving  that  defendants 
caused  the  death  of  Ladha  Mai,  there  being  ample  authority 
for  holding  that  the  judgment  of  a  Criminal  Court  is  inadmis- 
sible as  a  piece  of  evidence  in  Civil  proceedings  (see  10  W.  B. 
56  (I),  14  F".  fl.  339  (2),  6  Cal  Ul  (3),  and  "23  Cal.  610  (4.)  ), 
and  that  the  facts  alleged  by  the  plaintiifs  in  the  Civil  case 
must  be  proved — independently  of  that  judgment  (see  I.  L.  JS. 
4  All.  97  (5)  and  5  IF.  B.  26  (6)  and  27  (7)  ). 

The  learned  Additional  Divisional  Judge  was  of  opinion 
that  the  judgment  was  relevant  under  section  42  as  relating  to 
a  matter  of  a  public  nature  inasmuch  as  a  trial  for  murder  is  a 
matter  in  which  the  public  at  large  is  interested.  We  cannot 
agree  with  this  construction  of  section  42  or  hold  that  the 
morbid  interest  of  a  section  of  a  public  in  the  details  of  a 
murder  trial  constitutes  such  trial,  "  a  matter  of  a  public 
nature  "  within  the  meaning  of  section  42. 

On  very  similar  grounds  we  must  rule  out  as  inadmissible 
the  depositions  of  witnesses  taken  in  the  Faridkot  Court. 
There  is  (as  the  District  Judge  rightly  observed  in  his  judg- 
ment of  the  23rd  May  1910)  no  proof  that  all  the  witnesses  in 
question  were  dead  or  could  not  be  found  or  were  incapable  of 
giving  evidence  or  were  kept  out  of  the  way  by  defendants  or 
that  their  presence  could  not  be  obtained  without  an  unreason- 
able amount  of  delay  or  expense.  Moreover,  though  the  defen- 
dants had  presumably  the  right  and  opportunity  to  cross- 
examine  the  witnesses  in  the  first  proceedings,  those  proceedings 

(1)  (1868)  10  W.  R-  56  {Shumboo  Chunder  v.  Modhoo  Kyburt). 

(2)  (1870)  14  W.  R.  339  {Agliore  Nalk  Roy  v.  Radhika  Pershad  Bose). 

(3)  (1880)  /.  L.  R.  6  Cal.  247  (Gogun  Chunder-  Ghose  v.  Empress). 

(4)  (1896)  I.  L.  R.  23   Cal.  610   (Raj  Kuinari  Debi  v.  Bama  Sundart 

Debi). 

(5)  (1881)  /.  L.  R.  4  All.  97  (Ram  Lai  v.  Tula  Ram). 

(6)  (1866)  5  W.  R.  26  {Nittyanund  Surmah  v.  Kashenath  Nyalun  Ker). 

(7)  (1866)  5  W.  R.  27  {Bishonath  Neogy  v.  Euro  Gobind  Neogy). 
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were  not  between  the  plaintiffs  and  defendants.  Section 
33  of  the  Indian  Evidence  Act  is,  therefore,  in  terms  inapplic- 
able, and  we  must  hold  that  the  depositions  in  question  were 
not  admissible  in  evidence  in  the  present  suit.  It  was  in 
order  that  those  witnesses  should,  if  possible,  be  examined  in 
the  present  proceedings  that  the  Additional  Divisional  Judge 
remanded  the  case  for  further  enquiry  by  his  order  dated  2nd 
March  1911,  and  it  was  then  found  that  Shib  Dial  was  dead 
and  that  Arura  Mai  could  not  be  traced ;  but  apparently  no 
effort  was  made  to  obtain  the  evidence  of  the  other  witnesses 
who  gave  evidence  in  the  trial  (Dana,  sweeper,  Lachi  and 
Lalu). 

But  even  if  we  eliminate  the  evidence  of  Shib  Dial,  Arara, 
Dana,  Lachi  and  Lalu,  there  is  ample  material  on  the  record 
to  suppoi"t  the  findings  of  the  Additional  Divisional  Judge. 
Milkhi  Ram  proves  that  appellant  and  Badri  Nath  purchased 
aconite  from  him,  and  as  the  District  Judge  rem&rks  in  his 
judgment,  "  it  is  an  admitted  fact  that  both  defendants  were 
present  at  the  time  of  Ladha  I'am's  death  and  made  arrange- 
ments for  his  obsequies."  It  is  also  proved  by  the  evidence 
of  Harnam  Singh  that  Badri  Nath  left  certain  goods  with  him 
which  belonged  to  the  deceased. 

And  finally  we  have  the  evidence  of  the  two  police   officers, 
Ahmad  Ali  and  Ganga  Ram,  and   the   two   witnesses,   Gobinda 
Mai  and  Dharam    Singh,  to    the  effect   that  appellant,    Bishen 
Das,  admitted  to  them  that  he  had  had  a  hand   in   the   murder 
of  Ladha  Ram.     As  this    admission  was  made  to  a  police  officer 
it  would  obviously  not  be  receivable    in  evidence   as  a  "  confes- 
sion," as  against  Bishen  Das,  had  he   been   on   his   trial   as    an 
accused  person  (section  25  of  the   Indian   Evidence    Act).     But 
there  is  no  reason  why  it  should    not  be  accepted  in  a  Civil  suit 
as  an  admission  under  sections  17,   18  and  21  of  the   Act-     (See 
I.L.B.   9   Bom.    at    p.    134  (I)  and   11  Indian    Cases   58 i,  (2) 
and  Wigmore   on  Evidence,  Volume  I,   pai-agTaph    825,    where 
numerous     American     authorities     are   cited   to   support     the 
proposition  that    the   rule  excluding    confessions    made   under 
undue  influence,  etc.,  applies  only  to  the  confession  of  a    person 
on  trial  in  a  criminal  case).     On  the  other  hand,    an  admission 
of  this  kind,    made   under  such   circumstances,   cannot  be  re- 
garded as  conclusive  and  it  is  open  to   the   person   who   made 
it  to  explain  it  away.     In    the   present    case,   however,   Bishen 
Das  has  iBade  no  attempt  to  explain  the  admission,    nor   indeed 

(1)  (1884)  I.  L.  R.  9  Bom.  131   (134j   (Queen  Empress  v.   Tribhovan 

Manekchand). 

(2)  (1908)  11  Indian  Cases  584  {Bhagat  Ram  v.  Emperor). 
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has  he  ventured  to  go  into  the  witness  Idox  to  deny  the  truth 
of  the  statements  made  by  the  four  witnesses  above  mentioned. 
We  must  take  it,  therefore,  that  this  evidence,  which  stands 
unrebutted  is  true  and  flat  Bishen  Das  actually  admitted 
complicity  in  the  murder  of  Ladha  Ram  ;  upon  this  assump- 
tion we  ha"ve  no  hesitation  in  finding  that  there  is  on  the  record 
ample  ground  to  support  the  conclusions  ol  the  lower  Appellate 
Court. 

(c)  Mr.  Manohar  Lai    next   argues   that   Kirpa   Ram,    the 

brother  of  the  deceased  Ladha  Mai,  was  not  a   person    entitled 

to  claim  compensation  under  the  provisions  of  Act  XIII  of  1855, 

and  that  it  is  only  in  virtue  of  those   provisions  that  a   claim  of 

this  kind  can  be  I  rought.     In  our  opinion  there  is  force   in  this 

contention  and  the  mere  fact  that  Kirpa  Ram    and   Ladha    Mai 

were   members   of    a    joint    Hindu    family    cannot    entitle   the 

former  to  claim    compensation  in   respect  of   the  death   of   the 

latter.     We  must  accordingly    hold,   that   Kirpa    Ram's    claim 

should  have  been  dismissed  from  the  very  outset. 

It  is  then  argued  that  the  lower  Appellate  Couit  could 
not  possibly  have  intended  to  award  a  sum  of  Rs.  2,000  as 
compensation  to  plaintiff  Ram  Labliaya  alone,  and  that  con- 
sequent upon  our  holding  that  Kirpa  Ram  has  no  claim,  the 
amount  of  damages  should  be  reduced  very  considerably,  if 
net  indeed  by  one-half.  We  do  not  agree.  It  appears  to  us 
that  the  Additional  Divisional  Judge  in  making  the  award  had 
in  view  the  fact  that  there  were  many  members  of  Ladha  Mai's 
family  to  whom  his  death  must  necessarily  have  caused  serious 
pecuniary  loss.  We  find  that  at  the  time  of  the  murder  his 
wife,  two  daughters,  his  mother  and  a  son  were  all  alive  and 
we  cannot  regard  Rs.  2,000  as  excessive  compensation  for 
them. 

As  we  have  already  pointed  out,  the  decree  against 
Bishen  Das  and  Badri  Nath  was  joint  and  several,  and  the 
fact  that  Badri  Nath  is  dead,  does  not  affect  the  existence  of 
the  decree  standing  against  him  ;  at  the  same  time  it  will  be 
open  to  plaintiff  to  execute  the  decree  against  Bishen  Das 
alone  if  he  is  so  advised. 

(cZ)  The  final  argument  of  Mr.  Manohar  Lai  was  that 
there  was  no  sufiScient  proof  that  the  poods  and  cash  tnken 
by  the  defendants  from  Ladha  Mai  after  his  death  amounted 
to  Rs.  3,000  in  value.  Upon  this  point  there  is  the  concurrent 
finding  of  the  Courts  below  and  we  do  not  propose  to  discuss  it 
in  second  appeal. 
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The  result  then  is  that  we  accept  the  appeal  so  far  as  to 
dismiss  Kirfia  Rain's  claim  but  we  leave  him  and  defendants 
to  bear  their  own  costs  throughout  The  appeal  stands  dis- 
missed with  costs  so  far  as  the  claim  of  plaintiff  Ram  Labhaya 
is  concerned, 

Appeal  accepted. 


No.  107. 

Before  Bon.  Mr.  Justice  Chevis  and  Hon.  Mr.  Justice 

LeRossignol. 

AMIN  CHAND— (Defendant)— APPELLANT, 

Versus 

BUJHA— (Plaintiff)— RESPONDENT. 

Civil  Appeal  No.  453  of  1913. 

Custom— alienation— whether  property  inherited  by  adopted  son  from 
his  adoptive  father  is  self-acquired  or  ancestral— stsLins  of  son  of  adopted  son 
to  challenge  alienations. 

Held,  that  property  inherited  by  an  adopted  son  from  his  adoptive  father 
is  self-acquired  and  the  son  of  the  adopted  son  has  no  status  to  challenge 
alienations  of  it  made  by  his  father. 

99  P.  R.  1914  (1),  referred  to. 

15  P.  R.  1877  (2)  and  98  P.  R.  1882  (3J,  distinguished. 
Second    appeal  from   the   decree  of  L  H.    Leslie   Jones,    Esquire, 
Divisional  Judge,  Jullundur  Division,  dated  the  2^st  January 
)913. 

Balwant  Rai,  for  Appellant. 

Muhammad  Shafi,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  by — 

\Q  th  June  \916.  '  LeRossignol,  J. — This  appeal  and  Nos.  454,  455,456  of 
1913  arise  out  of  one  suit  brought  by  Bujha  alias  Kartar  Singh 
for  possession  of  land  alienated  by  his  late  father  Milkhi. 

The  Court  below  has,  with  some  slight  modification  as 
to  conditions,  afiBrmed  the  first  Court's  decree  giving  the 
plaintiff  possession,  and  these  four  appeals  have  been  laid 
by  four  sets  of  alienees.  The  land  with  which  these  ap- 
peals are  concerned  is  land  situate  in  Bhagwanpur  and 
Tajpur  vilkges,  and  it  is  common  ground  that  whilst  Milkhi 
inherited  land  in  Shankar  from  his  natural  father,  the  Bhagwan- 
pur and  Tajpur  lands  were  inherited  by  him  from  his  maternal 
grandfather  one  Muhabbat,  who  adopted  him. 

(1)  99  P.  R.  1914  {Mehra  v.  Mangal  Singh). 

(2)  15  P.  R.  1877  (Jhunda  v.  Sahiba). 

(3)  98  P.  R.  1882  {Mana  v.  AbduUa). 
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The  appellant's  first  and  main  rontention  is  that  the  landa 
of  Bhagwanpur  and  Tajpur  are  not  ancestral  qua  the  plaintiff, 
that  Milkhi  was  not  next  heir  to  Muhabbatand  that  he  obtained 
these  lands  solely  by  virtue  of  his  adoption,  and  99  P.  B  of 
1914  (1)  is  cited  as  concluding  the  matter. 

For  the  respondents,  counsel  admits  that  Milkhi  was  not 
the  next  heir  to  Muhabbat  but  contends  that  99  P.  B.  of  1914  (1) 
is  based  on  incorrect  principles,  tliat  an  adoptee  cannot  renounce 
his  adoption,  and  may  consequently  be  gravely  prejudiced  by 
losing  his  property  in  his  natural  family  and  also  in  that  of 
his  adoptive  father,  if  the  latter  is  to  be  free  to  dispose  of  his 
property  without  control. 

The  learned  counsel's  cardinal  proposition  is  that  what 
property  was  ancestral  in  the  bands  of  the  adopter,  by  the 
adoption  becomes  ancestral  qua  the  adoptee. 

In  our  opinion  this  view  is  opposed  to  all  principle  and 
authority,  for  ancestral  property  is  that  which  has  descended  to 
the  holder  from  a  male  ancestor. 

15  P.  B.  of  1877  (2)  and  98  of  1882  (3)  are  cited,  but 
neither  case  covers  the  point  under  discussion. 

Further  we  must  here  once  more  repeat  that  custom  cannot 
be  extended  by  logical  process ;  it  must  be  established  induc- 
tively not  deductively  ;  in  the  absence  of  any  authoritative 
statement  of  the  custom,  it  can  be  established  only  by  instances, 
and  not  by  a  prion  methods. 

In  this  case  no  instances  have  been  adduced,  nor  is  it 
suggested  that  any  such  are  known.  The  land  obtained  by 
Milkhi  under  the  adoption,  he  would  not  have  obtained  but  for 
that  adoption ;  it  was  his  self- acquired  property  and  his  son 
cannot  challenge  his  disposal  of  it 

We  therefore  accept  the  appeal,  and  modify  the  lower 
Appellate  Court's  decree  by  dismissing  all  that  portion  of  the 
suit  which  concerns  the  alienations  of  the  appellants.  PlaintifE 
must  pay  appellant's  costs  throughout. 

Appeal  accepted. 


(1)  99  P.  R.  1914  (Mehra  v.  Mangal  Singh). 

(2)  15  P.  R.  1877  {Jhunda  v.  Sahiba). 

(3)  98  P.  R.  1882  t,Mana  v.  Abdtdla). 
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No.  108. 

Before  Hon.  Sir  Donald  Johnstone,  Kt.,  ChieJ-  Judge,  and 
Eon.  Mr.  Justice  Rattiyan. 
MUSSAMMAT  BUDHAN— (Plaintiff)— APPELLANT, 

Versus 
RADHA  KISHEN—CLefendant)— RESPONDENT. 

Civil 'Appeal  No.  1619  of  1913. 

Hindu  Law  -claim  of  daughter-in-law  for  maintenance  against  her 
father-in-law. 

The  plaintifE  sued  her  father-in-law  for  maintenance  of  herself  and  her 
minor  son.  It  was  found  as  a  fact  that  defendant  and  his  deceased  son 
(plaintiff's  late  husband)  were  co-parceneys  in  a  joint  Hindu  family,  that 
there  had  been  considerable  ancestral  property  in  the  hands  of  defendant 
(whatever  might  have  become  of  it)  and  that  the  deceased,  were  he  alive, 
would  have  been  entitled  until  partition  to  live  with  the  defendant  and 
enjoy  the  family  income  along  with  him. 

Held,  that  under  these  circumstances  the  plaintiff  was  under  Hindu  Law 
entitled  to  maintenance. 

Mayne's  Hindu  Laio  and  Usage,  8lh  edition,  p  621,  et  seq.,  referred  to. 

Second  appeal  from  the  decree  of  L.  H.  Leslie  Jones,  Esquire, 
Additional  Divisional  Jndc^e,  Awritsar,  at  Jullundur,  dated 
the  Uth  Fehruarij  1913. 

Dharam  Das  Suri,  for  Appellant. 

Radha  Kishen,  in  person. 

The  .Judgment  of  the  Court  was  delivered  by — 

\Oth  June  1915  ^^^  Dosald  Johnstone,  C.  J. — In  this  case  a  widowed  Hindu 

lady  sues  her  fathei-in- law  for  a  maintenance  allowance   for  self 
and  minor  son,  for   a    sum  of   money    to  defray    the    marriage 
expenses  of  her  daughter  and  for  quarters  in  defendant's  house 
in  Amriisar.     The  first  Court    allowed   her  Rs   10  per    mensem 
allowance,  Rs.  350  for   marriage  expenses  and  two  rooms  in  the 
said   house ;   but   the   lower   Appellate   Court,   while   agreeing 
with  the   first   Court   that   the  plaintiff's    husband    was   joint 
with  his  father  up  to   the   day  of  his    death,   went  on   to  hold 
that   "  it  is   settled   law   that   a   daughter-in-law  has  no    legal 
"  claim  on    her  father-in-law  for   maintenance   except   to   the 
"  extent  of   her   share  in   ancestral   property;"    that   it  is  not 
proved  that  defendant  owns  any  property    except    the  Amritsar 
house,  which    plaintiff   has   not   shewn   is  ancestral    property, 
defendant     having   acquired_  it  by   auction-purchase   in    1883. 
That  Court  therefore  dismissed  the  suit  with  costs  throughout. 
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Plaintiff  has  appealed  here  and  we  think  the  appeal  must 
succeed,  the  lower  Appellate  Court  having  ignored  admitted 
facts  and  also  having  laid  down  a  legal  proposition  o£  doubtful 
correctness.  Before  us  defendant  has  frankly  admitted  that  he 
inherited  from  his  father  shop  property  iu  Kasur  and  Feroze- 
pore,  that  he  sold  one  lot  years  ago  and  bought  the  Amritsar 
house — he  is  a  petition-writer  at  Amritsar  —and  that  his  share 
in  the  remaining  shop  has  been  usurped  by  co-sharers.  He 
also  admits  he  has  spent  Rs.  800  lately  on  the  marriage  of 
another  son,  which  shews  that  he  is  a  well-to-do  man. 

The  facts,  then,  are   that  defendant   and   his  deceased   son 
were   co-parceners   in   a  joint  Hindu   family^   that    there  was 
considerable   ancestral  property,   whatever    may    have    become 
of  it  in   the   hands    of  defendant,  and    that  the  deceased  man, 
were  he    alive,  would   undoubtedly    be  entitled   until    partition 
to  live  with    defendant  and  enjoy  the  family  income  along  with 
him.     In  these  circumstances,    according   to  all   just   views   of 
Hindu  Law— c/.  p.  621    et   seq.    of    Mayne's    Hindu    Lmv   and 
Usage,     8th     edition, — inasmuch    as     defendant,    on    his    son's 
death,  took  by  survivorship  all   that   son's  rights,   the   latter's 
widow  is  entitled  to  maintenance.     Further,   before    us    defen- 
dant  flatly  refused  to  take  plaintiff  into  his  house  and    support 
her  there. 

In  the  circumstances  we  do  not  think  it  desirable  to  allot 
quarters  for  plaintiff  in  defendant's  house,  the  state  of  feeling 
between  the  parties  being  such  as  it  is  ;  nor  is  anything 
required  in  the  way  of  contribution  to  her  daughter's  marriage 
expenses,  the  marriage  being  now  a  thing  of  the  past.  But 
defendant  must  maintain  his  daughter-in-law  and  grand- 
child  in  decent  comfort  and  we  think  Rs.  JO  per  mensem  a 
reasonable  figure.  '     i 

For  these  reasons  we  accept  this  appeal,  set  aside  the  judg. 
ment  and  decree  of  the  learned  Additional  Divisional  Judge 
and  grant  to  plaintiff  a  decree  for  maintenance  at  Rs.  10  per 
mensem  to  continue  until  her  death  or  re-marriage  and  to 
begin  from  date  of  this  decree.  Defendant  to  pay  plaintiff's 
costs  throughout. 

Appeal  accepted. 
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No.  109. 

Before  Bon.  Sir  Donald   Johnstone,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Battigan. 

SULTAN  SINGH— (Plaintiff)— APPELLANT, 

Versus 
HASHMAT  ULLAH  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  1085  of  1913. 

Guardians  and  Wards  Act,  VIII  of  1890,  sections  29  and  31,  subsection 

(I)  and  sab-section  3  ia)— Court's  duty  before  giving  sanction  to  sell  loard's 

■property — Court's  power  to  intervene  in  sale  after  giving  sanction— restitution 

of  benefit  to  minor. 

Held,  that  a  Court  should  not  give  permission  to  a  guardian  to  sell  the 
Ward's  property  without  fixing  at  least  an  approximate  price  and  without 
clearly  ascertaining  what  was  to  be  sold  and  the  value  of  it— vide  section 
31  (1)  of  the  Guardian  and  Wards  Act 

Held  also,  that  even  if  a  Court  has  given  sanction  under  sections  29  and 
31  (I)  of  the  Act,  it  is  not  beyond  the  p^wer  of  that  Court  to  intervene  and  stop 
the  sale,  if  it  finds  so:nething  detrimental  to  the  ward's  interest  is  contem- 
plated. 

Held  further,  that  if  a  plaintiff  sues  to  undo  a  transaction  entered  into  by 
his^uardian  in  his  name  during  his  minority,  then,  if  the  other  party  has  acted 
in  good  faith  and  the  plaintiff  or  his  estate  has   actually  received  benefit,  the 
plaintiff  must  as  a  condition  precedent  to  the  undoing  of  the  said  transaction, 
restore  the  said  benefit.     If,    however,   the  minor  or   quondam  minor  is  the 
beatus  possidens  and  is  being  sued  by  the  other  party,  ordinarily,  a  claim 
against  the  minor  for  refund  of  the  benefit  would  fail. 
Second  appeal  from  the  decree  of  0.  L.  Dundas,  Esquire,  Divisional 
Judge,  Delhi,  dated  the  20th  day  of  February  1913. 
Moti  Sagar  and  Balwant  Rai,  for  Appellant. 
Nanak  Chand  and  Muhammad  Iqbal,  for    Respoudenbs. 
The  Judgment  of  the  Court  was  delivered  by — 
14^^  June  1915.  Sir  Donald  Johnstone,  C.  J. — Mr.  Moti  Sagar  on  behalf  of 

plainitif- appellant  began  his  address  by  giving  us  a  history  of 
the  affair.  As  the  facts  are  stated  by  him  with  substantial 
correctness,  though  with  one  notable  omission,  we  reproduce 
his  version  here,  remai^king  at  once  that  in  our  opinion,  upon 
a  correct  interpretation  of  the  facts  and  a  sound  application  of 
the  law  thereto,  the  plaintiff  has  no  case. 

The  relationship  of  the  defendants,  who  are  minors,  to 
their  present  and  quondam  guardians  and  others,  appears  from 
tlie  pedigree  table  given  in  the  judgment  of  the  lower  Oou it, 
thus  :  — 

MussammatHussaini  (now  guardian  ad  litem) 

Mussammat  Imtiyazi  Begam   (guardian  under 
the  Act)  I 

Defendants. 
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Mussammat  Imtiyazi  L'egam    has   had  two   husbands,  viz. 
Salim  Ullah,  deceased  father  of    defendants,   and    Ali  Hussaiu, 
their  step-father,  who  is  still  alive.     The    minors  have  property 
in  the  United  Provinces  as  well  as   in  Delhi,   and   Mussammat 
Imtiyazi    Beg&,m     many    years   ago   was    appointed   statutory 
guardian  by  the    District   Judge   of   Muradabad.     Debts   were 
outstanding  against  the  minors,    and  on  3rd    August    1906    the 
guardian  procured  from  the  District  Judge    aforesaid   leave    to 
sell  property  in  Delhi,  but  the    sanction  was  very   general   and 
did  not  state  terms  or  details  of   any   kind.     Time   passed,    and 
at  last  on  September  30,    1908,   the   guardian   entered   into    a 
contract  to  sell  y\  share   of   specified   house  property   in   Delhi 
to    plaintiff  for   Rs.    35,000.     The     deed    was    registered     and 
Rs   600  was  paid  over  to  the  guardian  before  the  Sab- Registrar. 
For  this  sum  a  receipt   was    taken   and   in    that    document   the 
terms  of  the  contract  were  stated  in    full.     It  seems  that  plain- 
tiff wished  that  the  minors'   share    in    the    property    should  be 
partitioned  before  actual  purchase,  and  it  was  therefore    agreed 
between  him  and  the  guardian  that  she  should  sue  for  partition, 
he  undertaking  to  supply  funds    for    litigation   expenses    up    to 
Rs.  12,000  to  be  credited  to  plaintiff  as    part  of  the    Ra.    35,000 
aforesaid.     Then  on  13th  I^ovember  1908  he  advanced  Rs.  2,000 
on  this  agreement,  and  the  guardian  proceeded  to    institute  two 
partition    suits,    which,    we   may    remark,   have   not   yet    been 
finally  disposed  of.     Then  on  25th  January  1909    the    guardian 
applied  to  the  District    Judge  of  Muradabad  for  approval  of  the 
sale  to  plaintiff,  but   that  officer  refused   sanction,  called  upon 
plaintiff  to  shew  cause  why  the  contract  should  not  be  rescinded 
and  the  Rs   2,600  returned,  and  then  asked    the    Delhi    District 
Judge  for  an  estimate  of  the  actual  value  of  the  property  under 
consideration.     The  latter  made  an  estimate   of    Rs.    45,000   as 
the  fair   market    value,   whereupon    the  other   District   Judge 
offered  plaintiff  his  option  of  taking  the  property  at  that  figure, 
or  buying  only  some  1 1    shops   for   Rs.   18,000    which   was    an 
alternative  proposal  made  by  the  guardian.     On  25th  February 
1910  plaintiff    refused    both    offers,   and   the  District    Judge  of 
Muradabad  sanctioned  the  sale  of  11  shops  at  Rs.  18,000  in   the 
open  market. 

Next  day  one  Farmeshri  Das  having  accepted  the  bargain, 
a  draft  deed  in  his  favour  was  approved,  and,  when  a  few  days 
later  plaintiff  offered  Rs.  19,000,  the  offer  was  refused  as  too 
late.  On  18th  July  1910  the  sale  to  Farmeshri  Das  was  finally 
sanctioned,  and  next  day  plaintiff  filed  against  the  minors  alone 
his  present  claim  which  is  for  Rs.  2,600  '  advanced  plus 
Rs.  574-4-3  interest  and^expenses. 
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It  is  convenient  here  at  once  to  dispose  of  a  contention  of 
Mr.  Moti  Sagar's.  He  argues  that  the  sanction  of  3rd  August 
1906  was  sufficient  authority  for  the  completiou  of  the  sale, 
that  the  guardian's  application  of  25th  January  1909  was 
uncalled  for,  and  that  the  District  Judge  of  Muradabad  should 
not  have  interfered  any  further,  with  the  guardian's  discretion. 
In  support  he  quotes  section  29  and  section  31  (especially 
subsection  3  (a)  )  of  the  Act ;  but  in  our  opinion  it  was 
probably  never  intended  that  a  Court  should  give  permission 
to  a  guardian  to  sell  the  ward's  property  without  fixing  at 
least  an  approximate  price  and  without  clearly  ascertaining 
v?hat  was  to  be  sold  and  the  value  of  it — as  to  this  see  section 
31  (1).  Again,  the  guardian  evidently  never  understood  she 
was  to  have  carte  blanche,  for  she  did  ask  for  sanction  before 
completing  the  sale,  and  in  any  case  it  seems  to  us  that,  even 
if  a  Court  has  given  sanction  under  section  29  and  section 
31  (1),  it  is  not  beyond  the  power  of  that  Court  to  intervene 
and  stop  the  sale,  if  it  finds  something  detrimental  to  the 
wai'd's  interests  is  contemplated.  Lastly,  the  Court  had  never, 
even  in  the  most  genei-al  way,  sanctioned  the  actual  contract 
entered  into  with  plaintiff,  viz.,  the  arrangement  that  the 
guardian  was  to  get  advances  from  him,  to  count  as  part  of  the 
purchase- money,  in  order  to  bring  partition  suits  for  the 
benefit  of  plaintiff.  We  find,  therefore,  that  the  Court  was 
justified,  both  in  law  and  in  equity,  in  its  order  refusing 
sanction  to  the  sale  to  plaintiff  and  to  the  contract  of  1903. 

But  plaintiff's  counsel  argues  that  in  any  case  he  is 
entitled  to  refund  of  his  actual  advances,  and  he  quotes 
rulings  dealing  with  the  well-kuo*vn  doctrine  that  a  minor, 
even  if  he  is  entitled  in  law  to  repudiate  a  transaction  done 
on  his  behalf  by  his  guardian,  should  restore  to  the  other 
party  benefits  received.  The  law  on  that  subject  is  clear  and 
can  be  stated  in  a  few  words,  and  we  need  uDt  discuss  the 
rulings  in  which  it  is  to  be  found.  If  a  plaintiff  sues  to  undo 
a  transaction  entered  into  by  his  guardian  in  his  name  during 
his  minority,  then,  if  the  other  party  has  acted  in  good  faith  and 
the  plaintiff  or  his  estate  has  actually  received  benefit,  the  plaintiff 
must,  as  a  condition  precedent  to  the  undoing  of  the  said 
transaction,  restore  the  said  benefit.  If,  however,  the  minor 
or  quondam  minor  is  the  beatus  possidens  and  ia  being  sued  by 
the  other  party,  ordinarily,  according  to  the  authorities,  a  claim 
against  the  minor  for  refund  of  the  benefit  would  fail.  Passing 
over  the  latter  proposition,  however,  and  looking  at  the  history 
of  the  case,  one  cannot  help  seeing  how  hopelessly  plaintiff 
fails  in  couuection  with  the   first  proposition.     The  litigation 
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to  be  undertaken  was  not  for  tlie  benefit  of  the  minors  in 
intention  and  there  is  no  evidence  that  it  has  turned  out  so  in 
fact,  and  one  has  only  to  look  at  the  discreditable  transaction 
with  All  Hussain,  step-father  of  defendants,  discussed  by  the 
lower  Appellate  Court  at  page  10  of  the  paper-book  but  not 
mentioned  by  Mr.  Moti  Sagar  as  part  of  the  history  of  the 
case,  to  see  that  plaintiff  can  never  be  allowed  to  say  that 
his  hands  ai-e  clean  and  that  he  has  acted  in  good  faith.  Ap- 
parently plaintiff  was  ready  to  pay  not  only  Rs.  35,000  but 
some  thousands  more  for  the  bargain,  and  the  diversion  of  those 
additional  thousands  from  the  pockets  of  the  minor's  into 
the  pocket  of  Ali  Hussain  puts  plaintiff  out  of  Court  at  once. 

We  entirely  agree  therefore  with  the  learned  Divisional 
Judge  in  holding  that  the  suit  fails,  and  we  wholly  dissent 
from  the  first  Court's  way  of  looking  at  the  case. 

The  appeal  is  therefore  dismissed  with  costs. 

Appeal  dismissed. 


.  110. 

Before  Ron.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Rattigan. 

RAJA  AND  OTHERS— (Plainiiffs)— APPELLANTS, 

Versus 

ALLAH  DITTA  AND  OTHERS— (Defendants)— 

RESPONDENTS. 

Civil  Appeal  No.  508  of  1913. 

Punjab  Courts  Act,    III  of  1914   section  -il — second   appeal — whether 
"  valid  necessity  "  is  a  point  of  custom  or  law  or  fact. 

Held,   that   the    question  as  to   whether   an  alienation  is  for  "  valid 
necessity  "  may  be  one  of  customary    law  or  oue  of  law  or   one  of  fact   and 
that  in  the  present  case  it  was  one  of  fact,  viz.,  "  was  alienor  really  in  need  of 
Rs.  350  for  household  necessities  ?  " 

19  P.  R.  1915  (1),  referred  to  as  an  instance  where  the  question  was  one 
of  law. 
Second  appeal  frovi    the  decree   of    Khan    Bahadur  Maulvt    Inam 

Ali,  Divisional  Judge,  Jhelum  Division,  dated  tJie  12th  March 

1912. 

Kanwar  Narain,  for  Appellants. 

Muhammad  Iqbal,  for  Respondents. 

The  Judgment  of  the  Court  was  delivered  by — 

Sir  Donald  Johnstone,  C.  J  — The    case  is  the  familiar  one   i^jt    t       loin 
of  minor  sons  contesting  the    alienation   of   ancestral    property 

(1)  19  P.  R.  1915  {Santa  Singh  v.  Waryam  Singh). 
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by  their  living  father,  who,  of  course  is  &  pro  forma  defendant. 
The  first  Court  held  that  the  suit  was  within  time,  that  Rs.  300 
of  the  Rs.  600  purchase-money  was  not  for  "  necessity,"  and 
that  on  the  death  of  the  alienor  plaintiffs  would  be  entitled  to 
recover  the  land  sold  from  the  alienees  on  payment  of  Rs.  300. 
1  The  lower  Appellate  Court,  however,  took  the  view  that  there 
were  indications  that  in  consequence  of  famine  and  so  forth, 
alienor  probably  really  did  require  the  cash  item  (Rs.  350),  that 
the  alienation  was  old,  made  nearly  12  years  before  suit,  and 
that  it  was  unreasonable  to  expect  from  vendees  any  precise 
proof  of  "  necessity." 

Plaintiffs  filed  a  revision  here  ;  but  by  a  special  order  of  the 
learned  Judge  in  Chambers,  who  held  that  perhaps  appeal  lay, 
but  certainly  revision  did  not,  the  revision  was  turned  into  an 
appeal,  and  was  referred  to  a  Division  Bench  specially  for  a 
ruling  on  the  question  whether  ".valid  necessity  "  is  a  point 
of  law  only  or  a  point  of  customary  law.  We  may  note  that  no 
certificate  for  second  appeal  has  been  put  in.  We  find  ourselves 
unable  to  give  a  plain  answer  to  this  question.  It  seems  to  as 
that  according  to  the  peculiar  ciicumstances  of  each  case  the 
question  may  be  one  of  customary  law  or  one  of  law  or  one  of 
fact.  In  19P.  i?.  1915  (1),  for  instance,  there  is  a  case  in 
which  the  question  was  one  of  law  merely,  while  in  the  present 
case  it  strikes  us  ps  being  one  of  fact,  viz.,  was  alienor  really 
in  need  of  Rs.  350  for  household  necessities  ?  The  parties  are 
in  no  wise  at  variance  as  to  any  principle  of  law  or  of  customary 
law. 

On  the  merits  we  entirely  agree  with  the  learned  Divisional 
Judge.  In  our  opinion  there  is  on  tlie  record,  if  the  rulings  of 
this  Couit  as  to  quantum  of  proof  required  in  cases  where  suit 
has  been  long  delayed  be  followed,  ample  proof  that  the  alienor 
took  tlie  money  in  good  faith  for  ordinary  pui'poses  and  not  at 
all  for  any  of  the  purposes  denounced  in  such  rulings  as  65 
P.  R.  1900  (2). 

In  short,  we  think  there  is   no   force  in  the   appeal  and  we 

dismiss  it  with  costs. 

Appeal  dismissed. 


(1)  19  P.  R.  1915  [Santa  Singh  v.  Waryam  Singh). 

(2)  65  P.  R.  1900  (.F.  S.)  {Deri  Dilta  v.  Saudagar  Singh). 
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No.  1. 

Before  Hon.  Mr.  JitsUce  Shadi  Lai. 
CROWX 

BALJ  NATH— (ACCUSED). 
Criminal  Revisiou  No.  1523  of  1914. 

Indian  Penal  Code,  sections  420,  4G7 — proceeds  of  cheating  paid  over  to 
creditors— whether  it  can  be  recovered  from  them  and  repaid  to  the  persoyi 
cheated. 

Held,  that  title  to  money  which  is  current  coin  of  the  realm  passes  by 
mere  delivery  to  a  person  who  receives  it  in  satisfaction  of  a  lawful  debt  due 
to  him. 

7  Mad.  E.  C.  R.  233  (1),  7.  L.  H.  3  Cal.  379  (2),  83  P.  R.  1890  (3),  (1884) 
14  ^.  B.  D.  32  (36  (4;,  referred  to. 

Held,  consequently,  where  a  sum  of  money  had  been  recovered  by  the 
Police  from  certain  creditors  of  a  person  accused  of  cheating  as  being  part  of 
the  proceeds  of  cheating,  that  the  creditors  were  entitled  to  the  money  and 
that  it  must  be  returned  to  them. 

Case   reported   by    G.    F.    TJshorne,   Esquire,    District   Magistrate, 
Eissar,  with  his  No.  1949  G.  of  the  4th  of  August  1914. 

Lala  Sham  Lai,  for  Crown. 
Balvy^ant  Rai,  for  Accused. 

The  facts  of  this  case  are  as  follows  : — 

In  1912  Duni,  Jiwan,  Bankia  and  others  were  chaUaned 
under  sections  420,  467,  Indian  Penal  Code,  for  cheating  in 
connection  with  some  hundis.  The  case  first  was  tried  by  the 
District  Magistiate,  but  on  one  of  the  accused  accepting  a 
pardon,  the  case  was  transferred  to  the  District  Judge.  All  were 
found  guilty  and  sentenced  to  various  terms  of  imprisonment  by 
Sultan  Asad  Jan,  Distinct  Judge  and  Magistrate,  1st  class,  with 


(1)  (1-73)  7  Mad.  H.  C.  R.  233  (Collector  of  Salem). 

(2)  (1878)  7.  L.  R.  3  Cal.  379  {Empress  v.  Joggessur  Mochi). 

(3)  83  P.  R.  1890  (Kanshi  Ram  t.  Secretary  of  State). 

(4)  (1884)    14   Q.  B.  D.   32    (36)    {Ex-parte    ^yol^■erlan.Jtcn    Banking 
Company,  in  re  Campbell). 
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section  30  powers,  on  31st  of  July  1912.  During  the  police 
investigation  the  police  found  that  the  accused  had  deliveied 
over  some  Rs.  1,168  to  his  creditors,  this  money  being  part 
of  the  proceeds  of  his  cheating.  Tlie  police  recovered  it  from 
the  creditors  and  by  the  order  of  District  Magistrate,  dated  the 
24;th  of  April  1912,  it  was  handed  over  to  the  complainant. 
The  appeal  of  Jiwan  and  Duni  was  i-ejected  by  the  Chief  Court 
on  the  22nd  of  May  1913.  On  the  14th  of  February  1914  the 
creditors  applied  to  Mr.  Anderson,  Magistrate,  Jst  class,  with 
section  30  powers,  to  hare  the  money  recovered  from  the 
complainant  and  given  over  to  them.  On  20th  of  March  1914 
(by  an  error  it  is  entered  as  20th  of  Api-il  1914)  that  Magistrate 
held  that  this  could  not  be  done  and  referred  the  applicants 
to  a  Civil  Court.  On  23rd  of  March  1914  counsel  urged  the 
point  again  and  the  Magistrate  gave  notice  to  the  opposing 
parties  and  on  the  15th  of  April  1914  the  Magistrate  (thereby 
cancelling  his  order  of  20th  March  1914)  that  the  money  *'  must 
be  returned  to  the  persons  from  whom  it  was  taken,"  i  e.,  to  the 
creditors  of  the  accused  in  420,  Indian  Penal  Code  case  (sic). 

The  petitioner  was,  by  District  Judge,  Hissar,  exercising 
the  powers  of  a  Magisti'ate  of  the  1st  class  in  the  Hissar 
District,  sentenced,  by  order,  dated  the  15th  of  April  1914, 
under  sections  420,  467  of  the  Indian  Penal  Code,  to  retarn 
and  refund  Rs.  1,168-2-6  to  the  persons  from  whom  they  were 
taken. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

Firstly,  that,  when  once  a  Court  has  passed  an  order,  it  can- 
not suo  motu  review  and  cancel  that  order.  Secondly,  that  the 
present  Magistrate  had  no  jurisdiction  to  hear  the  application, 
as  the  present  Magistrate  is  not  a  successor  of  the  Court  which 
decided  the  420  case. 

The  first  ground  is  certainly  valid  and  no  rulings  need  be 
quoted.  As  regards  the  2nd  ground,  25  P.  R.  of  1899  and  7 
P.  R.  of  1913  apply  and  they  hold  that  a  1st  class  Magistrate's 
Court  with  section  30  powers  is  not  a  permanent  Court  which 
could  pass  an  order  under  section  51  7  in  a  case  decided  by  its 
predecessor.  As  the  orcler  of  15th  of  April  19 14  is  not  a  legal  one, 
1 1'ecoramend  that  it  be  set  aside  by  the  Chief  Court.  I  have  no 
doubt  that  in  the  Chief  Court  the  parties  will  come  forward 
with  some  suggestion  as  to  what  machinery  should  be  used  for 
the  disposal  of  the  money. 
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The  order  of  the  CAnei  Court  was  as  follows  :  — 

Shadi  Lal,  J.  — The  facts  of  this  case  are  stated  in  the  9th  Nov.  19 J 4. 
report  submitted  by  the  District  Magistrate  under  section  438, 
Criminal  Procedure  Code,  and  need  not  be  repeated  here.  It 
seems  to  me  that  it  is  unnecessary  to  determine  the  questions 
whether  Mr.  Anderson  could  suo  viotu  review  his  previous  order, 
dated  the  20th  March  1914,  and  whether  he  was  debarred  from 
passing  an  order  under  section  517,  Criminal  Procedure  Code, 
by  the  fact  that  another  Magistrate  exercising  jurisdiction 
under  section  30,  Criminal  Procedure  Code,  had  decided  the 
criminal  case  in  which  the  three  accused  had  been  convicted. 
The  case  ultimately  came  up  in  revision  before  the  Chief  Court 
and  this  Court  was  fully  competent  to  pass  such  orders  as  to 
the  disposal  of  the  property  as  it  thought  fit. 

In  any  case  the  record  of  the  proceedings  is  now  before  me 
and  I  can  correct  the  mistakes  of  the  Subordinate  Courts  and 
make  under  section  439,  Criminal  Procedure  Code,  such  orders 
as  may  be  just  and  proper. 

It  appears  that,  during  tlie  police  investigation,  a  sum  of 
Rs.  I,l6rtwas  recovered  from  certain  creditors  of  the  accused 
to  whom  the  money  had  l.eeu  paid  by  them  (the  accused)  after 
the  commission  of  the  offence  of  cheating  This  money  was, 
according  to  the  prosecution,  part  of  the  proceeds  of  cheating, 
and  the  question  arises,  whether  it  should  be  returned  to  the 
creditors  or  not. 

Now,  it  is  a  settled  rule  of  law  that  title  to  money  which  is 
current  coin  of  the  realm  passes  by  mere  delivery  to  a  person 
who  receives  it  in  satisfaction  of  a  lawful  debt  due  to  him,  vide 
VII,  Madras  High  Court  Reports,  page  233  (1 )  and  I.  L.  B. 
Ill  Vol.,  page  379  (2).  The  same  view  is  taken  by  this  Court 
in  83  P.  B.  1890  (3).  As  observed  by  Cave  J.  in  ex-parte 
"Wolverhampton  Banking  Company  in  re  Campbell,  XIV 
Queen's  Bench  Division,  32,  at  page  36  (1884)  (4)  :  "There 
"  are  no  doubt  cases  in  which  money  cannot  be  recovered  by  the 
"  rightful  owner  from  the  person  who  has  obtained  possession 
"  of  it  This  is  one  of  the  incidents  attaching  to  a  payment  of 
"  current  coin."  The  principle  of  these  judgments  applies  to 
the  present  case  and  I  fail  to  see  how  it  can  be  seriously  urged 
that  the  creditors  are   bound  to  return  the  money  to  ^he  persons 

(1)  (1873)  7  Mad.  H.  C.  R.  233  (Collector  of  Salem). 

(2)  (1878)  /.  L.  R.  3  Cal.  379  {Empress  v.  Joggessur  Mochi). 

(3)  83  P.  R.  1890  {Ka7ishi  Ravi  v.  Secretary  of  State). 

(4)  (188-4)   UQ.B.D.  32"  (36)   {In  ex-parte  Wolverhampton  Banking 

Company,  in  re  Campbell). 
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from  whom  their    debtor   acquired  it  by  committing  the  offence 
of  cheating.     Money    is    not    ear-marked    and    it  cannot  be  said 
that  the  identical  coins  received  from  the  complainant  were  paid        | 
to  the  ci'editors. 

For  these  reasons,  I  have  no  hesitation  in  holding  that  the 
creditors  are  entitled  to  the  money  which  was  recovered  from 
them  by  the  police.  I  accordingly  direct  that  Rs.  1,16J5  be  re- 
turned to  them. 

Revision  accepted. 

No.  2. 

Before  Hon.  Mr.  Justice  Rattigan. 

KIRPA  RAM— (Convict)— PETITIONER, 

Versus 

CROWN— RESPONDENT. 

Criminal  Revision  No,  973  of  1914. 

Punjab  Municipal  Act,  III  of  1911,  sections  172, 175,  195,  21Q —encroach- 
ments {on  public  street)  of  long  standing — proper  action  of  Municipal  Com- 
mittee explained. 

The  Municipal  Committee  of  Amritsar  issued  notices  upon  the  accused 
petitioner  under  sections  175  and  195  of  the  Punjab  Municipal  Act  to  remove 
certain  chhappars,  tharas,  etc.,  which  encroached  upon  a  public  street  and  upon 
his  refusal  to  obey  the  notices,  he  was  convicted  under  section  219  for 
disobe3'ing  the  notices.  It  was  found  as  a  fact  that  the  alleged  encroachments 
had  been  in  existence  for  a  period  of  8  to  15  years. 

Held,  that  section  195  of  the  Punjab  Municipal  Act  was  inapplicable, 
as  it  could  not  be  said  that  the  Committee  had  delivered  the  notice  to  accused 
within  reasonable  time  within  the  meaning  of  that  section. 

Held  also,  that  section  172  was  inapplicable,  as  it  refers  to  encroachments 
newly  made  and  without  permission  and  was  therefore  not  applicable  to 
structures  or  encroachments  built  from  8  to  15  years  prior  to  the  date  of 
the  notice. 

Held  further,  that  the  section  applicable  to  encroachments  or  structures 
which  are  not  recent  or  were  made  with  permission  is  section  175  under  which 
the  Committee  must  however  make  reasonable  compensation. 

6  Indian  Cases  431  (435)'  (1),  I.  L.  R.  23  Bum.  248  (2),  and  I.  L.  R.  25 
Cat.  160  (166)  (3;,  referred  to. 

Petition   fur  revision  of  the  o-Jer  of   CM.  King,    Esquire,  ^Hstrict 
Magistrate,  Aviritsar  dated  the  21st  April  19] -1 

Tek  Chand,  for  petitioner. 
Sham*Das,  for  respondent. 

(Ij  (1909)  6  Indian  Cases  431  (435)  {Ramdularay  v.  Chhindwara  Munici- 
pality). 

(2)  (ib98)  /.  L.  R.  23  Bom.  248  {Kola  Govind  v.  Municipality  of  Tkana). 

(3)  (1897)  I.L.R.   25CaL    160(166)   {Eshan   CIntndcr  Mitler  v.  Bauku 

Behari  Pal). 
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The  judgment  of  the  leat*ued  Judge  was  as  follows  : — 

Kattigax,  J. — The  Municipal  Committee  of  Amritsar  filed  2\st  Nov.  1914. 
a  complaint  under  sections  172,  195  and  219  of  the  Punjab 
Municipal  Act,  1911,  against  the  petitioner,  alleging  that  he 
had  erected  certain  chhappars,  platforms  {tharas)  and  other 
structures  which  encroached  upon  a  public  street ;  that  they 
had  given  him  notice  to  remove  the  same,  and  that  he  had 
disobeyed  the  said  aotice.  Petitioner  pleaded,  in  answer  to 
the  complaint,  that  the  structures  in  question  had  been  in  exis- 
tence for  very  many  years  ;  that  he  had  not  himself  erected 
them,  and  was  not  liable  to  be  prosecuted  therefor.  He  called 
witnesses  to  support  his  allegations  and  the  patwart  (who  Avas 
a  prosecution  witness)  admitted  that  the  structures  had  been  in 
existence  for  some  15  years. 

The  Honorary  Magistrates  who  tried  the  case  themselves 
inspected  the  spot  and  in  their  judgment  state  that  the  struc- 
tures which  they  saw  at  the  spot  must  have  been  there  for  8  or 
10  years.  But  they  found  that  the  structures  were  built  upon 
a  public  road  and  they  accordingly  convicted  petitioner  under 
the  said  sections  and  fined  him  Rs.  5,  and  in  default  sentenced 
him  to  two  days'  simple  imprisonment.  They  further  directed 
him  to  comply  with  the  notice  of  the  Municipal  Committee 
within  one  month. 

Petitioner  appealed  to  the  District  Magistrate,  but  his 
appeal  was  rejected  on  the  ground  that  the  structures 
encroached  on  the  public  road  ;  that  it  was  immaterial  whether 
petitioner  had  or  had  not  made  the  encroachment  himself,  and 
that,  as  the  occupier  of  the  building,  he  was  bound  to  obey  the 
notice  issued  to  him  under  sections  172  and  195. 

An  application  has  now  been  made  to  this  Court  to  revise 
these  orders  and,  after  hearing  the  learned  pleaders  who 
appeared  respectively  for  the  petitioner  and  the  Committee,  I 
am  satisfied  that  the  conviction  was  wrong  in  law  and  cannot  be 
sustained. 

From  the  judgment  of  the  Honorary  Magistrates  it  is  quite 
clear  that  the  structures,  as  they  now  exist,  were  put  up  some 
8  or  10  years  ago,  aud  the  patwari  (who  was  called  as  a  witness 
by  the  Committee)  deposes  that  they  have  been  there  for  about 
15  years  at  least.  It  is  also  in  evidence  that  the  Committee 
originally  took  action  in  1905  with  regard  to  these  structures, 
but  dropped  further  proceedings  on  receiving  a  report  from 
Babu  Attar  Singh,  the  Ward  Member-.  In  these  circumstances 
section  195  of  the  Act  is  obviously  inapplicable,  as  by  no  stretch 
of  imagination  can  it  be   said  that  the  Committee  delivered  the 
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notice  to  petitioner  "  within  i-eaaonable  time  "  within  the  mean- 
ing of  that  section. 

Realising  this  diflSiculty,  Mr.  Sham  Das  for  the  Committee 
relies  upon  the  provisions  of  section  172  of  the  Act  and  contends 
that  the  petitioner  has  rightly  been  convicted  under  section  219, 
inasmuch  as  he  disobeyed  the  notice  given  to  him  under  sub- 
section (2)  of  section  172.  I  cannot  accept  this  contention. 
Section  172  runs  as  follows  :  — 

"(1)  Whoever,  without  the  written  permission  of  the 
"  Committee   builds   or   erects   any   immoveable   encroachment 

"  upon  the  ground  level  of  any  street or  builds  or  makes 

"  any  immoveable  overhanging  structure  projecting  into  a  street 
"  at  a  point  above  the  ground  level,  shall  be  puni&h;ible  with  a 
"  fine  which  may  extend  to  fifty  rupees. 

"  (2)  The  Committee  may,  by  notice,  require  the  owner  or 
"  occupier  of  any  building  to  remove  or  alter  such  immoveable 
"  encroachment  or  overhanging  structure  as  aforesaid,  and  no 
"compensation  shall  be  claimable  in  repect  of  such  removal  or 
**  alteration." 

This  section  clearly  refers  to  encroachments  and  overhang- 
ing structures  newly  made  and  without  permission,  and  it  is 
because  they  are  so  made,  that  no  compensation  is  to  be  allowed. 
The  present  tense  of  the  words  used — "  builds  or  erects  " — 
supports  this  view,  and  it  would  be  a  very  strained  interpretation 
of  sub-section  (1)  to  hold  it  applicable  to  a  structure  or  en- 
croachment that  had  been  built  or  erected  eight  years  (and 
more  probably  fifteen  years)  prior  to  the  date  of  notice.  Sub- 
section (2)  refers  to  "  such  immoveable  encroachment "  and  to 
an  "  overhanging  structure  as  aforesaid  "  and  must,  therefore, 
be  taken  to  apply  to  encroachments  and  structures  built  or 
erected  in  contravention  of  subsection  (1),  or,  in  other  word^, 
to  recent  and  unauthorised  encroachments  and  structures. 

If  the  encroachments  or  structures  are  not  recent  or  were 
made  with  permission,  the  Committee  may  nevertheless  under 
section  175  order  their  removal  or  alteration  by  givinj^  notice, 
but  as  in  such  a  case  the  encroachment  or  structure  has  been 
in  existence  for  some  time  or  was  built  or  erected  with  per- 
mission, the  section  very  reasonably  provides  that  the  Committee 
must  make  reasonable  compensation.  Admittedly  the  notice 
issued  to  petitioner  was  not  given  under  section  175  nor  was 
any  offer  of  reasonable  compensation  made  to  him,  and  conse- 
quently the  conviction  cannot  be  upheld  as  falling  within  its 
purview. 
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The  penal  sections  of  the  Act  must  be  construed  strictly 
and  with  due  regard  to  the  ordinary  meaning  of  the  words 
used.  So  construed,  section  172,  sub-sections  (1)  and  (2)  cannot, 
in  my  opinion,  justify  a  Committee  in  issuing  notice  to  an  owner 
or  occupier  to  remove  or  alter  an  encroachment  or  sti'uctui^e 
which  has  been  in  existence  for  very  many  years.  To  hold 
otherwise  would  be  tantamount  to  construing  the  words 
"builds  or  erects  "  in  section  172  as  covering  cases  where  the 
building  or  erection  has  been  made  50,  60  or  100  years  ago, 
thereby  relieving  the  Committee  of  liability  to  make  compensa- 
tion under  section  175. 

The  latter  section,  no  doubt,  was  intended  to  include  cases 
where,  though  permission  was  originally  granted,  the  Committee 
is  of  opinion  that  the  encroachment  or  structure  should  be 
removed  or  altered,  but  it  also,  in  my  opinion,  includes  cases 
where  the  encroachment  or  structure  is  of  such  long  standing 
that  section  172  of  the  Act  cannot  reasonably  apply,  and 
compensation  must  be  given  if  its  removal  or  alteration  is  desired 
(ef.6  Indian  Cases  a.t  page  435  (1);  XXIII  Bom.  248  (2), 
and  XXIV,  Gal ,   at  page  166)   (3). 

I  accordingly  accept  this  petition  and  set  aside  the  orders 
of  the  Courts  below.  The  fine,  if  paid,  will  be  refunded.  I 
need  hardly  add  that  my  order  will  not  preclude  the  Committee, 
if  so  advised,  from  taking  action  hereafter  under  section  175  of 
the  Act. 

Petition  accepted. 


No.  3. 

Before  Eon,  Mr.  Justice  8hah  Din. 

HID  AY  AT  A  AND   OTHERS— (Convicts)— APPELLANTS, 

Versus 
CROWN— RESPONDENT. 

Criminal  Appeal  No.  498  of  1914. 

Indian  Penal  Code,  section  401 — belonging  to  a  gang  of  thieves — re- 
levancy of  evidence  of  previous  convictions  and  orders  under  section  110  of 
the  Code. 

Held,  that  in  a  trial  under  section  401  of  the  Penal  Code  evidence  may  be 
adduced  and  taken  into  consideration — 

(a)  of  previous  convictions  of  some  of  the  accused  for  offences  of  theft, 
house-breaking  and  receiving  or  concealing  stolen  property  both  prior  and 

(1)  (1909)  6  Indian  Cases  431  (435)  (Ramdularay  v.  Chhindwara  Munici- 

pality). 

(2)  (1898)  I.  L.  R.  23  Bom.  218  (Kala  Govind  v.  Municipality  of  Thana). 

(3)  (1897)   I.  L.  R.  25  Cal.  160  (166)   {Eshan  Chunder  Mitter  v.   Banku 

Behari  Pal). 


CRIMINAL  JUDGMENTS— No.  3.  [  Record, 


subsequent  to  the  year  when  the  nucleus  of  the  gang  was  found  to  have  been 
first  formed. 

1  Cal.W.  N.  146  (1),  referred  to  ;  and 

(b)  of  orders  passed  from  time  to  time  against  some  of  the  accused  under 
section  110,  Code  of  Criminal  Procedure,  demanding  from  them  security  for 
good  behaviour. 

J.  L.  R.  38  Cal.  408  (2),  and  15  Indian  Cases  811  (3),  referred  to. 

13  P.  R.  {Cr.)  1914  (4),  explained. 
Appeal  from  the  order  of  Sheikh  Siraj-ud-Din,  Magistrate,  1st  class, 
exercising  enhanced   powers   under   section  30    of  the  Criminal 
Procedure  Code,  Jhang,  dated  the  20th  day  of  April  19 14. 

Morton  and  Fazal  i-Hussaiu,  for  appellants 

Jawala  Parshad,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
15//1  Dec.  1914.  Shah  Din,  J  — 

m  *  *  *  *  * 

*  #  #  *  <»  * 

In  considering  the  question  of  the  guik  of  the  appellants 
under  section  401,  Indian  Penal  Code,  the  Magistrate  has  also 
received  in  evidence  and  relied  upon  the  previous  convictions  of 
some  of  the  appellants  for  offences  of  theft,  house-breaking  and 
receiving  or  concealing  stolen  property  both  prior  and  subse- 
quent to  the  year  1 910  when,  according  to  the  Magistrate,  the 
nucleus  of  the  gang  of  which  all  the  appellants  became  members 
was  for  the  first  time  formed.  For  the  appellants  it  has  not 
been  disputed  that  the  previous  convictions  of  individual  appel- 
lants for  the  offences  specified  above  are  relevant  against  them 
in  this  case,  but  it  has  been  contended  that  only  convictions 
subsequent  to  the  year  1910  are  so  relevant  and  not  those  which 
are  prior  in  date  to  that  year. 

I  cannot  accept  this  contention.  Previous  convictions  of 
the  appellants  for  offences  against  property  of  the  nature  above 
referred  to  are  admissible  as  evidence  of  habit  (1  Calcutta 
Weekly  Notes,  page  146)  (1),  and  in  considering  the  question 
whether  such  of  the  appellants  as  have  been  previously  convicted 
did  or  did  not  belong  in  the  years  1910-1913  to  a  gang  of  persons 
associated  for  the  pui^pose  of  habitually  committing  theft 
evidence  as  to  their  being  addicted  to  theft  before  the  year 
1910  as  shown  by  their  convictions  prior  to  that  year  is  certainly 
admissible. 


(1)  (1897)  1  Cal  W.  N.  146  {Evipress  v.  Naba  Kumar  Patnaik). 
(2^  (1911;/.  L.  R.  38  Cal.  408  {hhona  v.  Emperor). 
/3)   (1912j  15  Indian  Cases  811  {Emperor  v.  Tukaram  Malhari). 
S.N  13  P.  JR.  {Cr.)  1914  {Bejax.  Emperor). 
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Next,  the  Magistrate  has  also  relied  upon  orders  passed 
from  time  to  time  against  some  of  the  appellants  under  section 
110,  Criminal  Procedure  Code,  demanding  from  them  security 
for  good  behaviour  because  they  were  held  to  be  habitual 
thieves  ;  and  on  the  authority  of  /.  L.  R.  XXXVIII  Gal.  40S  (1) 
and  the  case  of  Emperor  v.  Tukaram  Malhari,  reported  in 
XV,  Indian  Cases,  page  811  (2),  I  hold  that  sach  orders  as 
aforesaid  are  relevant  evidence  against  the  appellants  affected 
by  these  orders  for  the  purpose  of  proving  association  and  inten- 
tion to  habitually  commit  theft  within  the  meaning  of  section 
401,  Indian  Penal  Code. 

The  ruling  of  this  Court  in  No.  13  P.  B.  1914  (Gr.)  (3) 
to  the  effect  that  evidence  of  bad  character  or  of  general  repute 
such  as  would  be  sufficient  in  connection  with  proceedings  under 
section  IIC,  Criminal  Procedure  Code,  is  inadmissible  against 
persons  who  are  tried  under  section  401,  Indian  Penal  Code, 
applies  to  evidence  of  bad  character  or  of  general  repute  adduced 
in  the  course  of  the  trial  under  section  401,  Indian  Penal  Code, 
but  does  not  apply  to  previous  orders  passed  against  a  person 
under  section  110,  Criminal  Procedure  Code,  binding  him  over 
to  be  of  good  behaviour,  on  the  ground  of  his  being  an  habit « 
ual  thief. 

For  these  reasons,  I  hold  that  the  Magistrate  has  rightly 
admitted  in  evidence  against  some  of  the  appellants  their 
previous  convictions  for  offences  of  theft  and  house-breaking 
and  orders  passed  against  them  under  section  110,  Criminal 
Procedure  Code. 

[The  remainder  of  the  judgment  is  not  required  for  the 
purposes  of  this  report]. 


i 


No.  4 

Before  Bon.  Mr.  Justice  Shah  Din. 

RUP  NARAIN— PETITIONER, 

Verstcs 

MAHA  DAYAL— ACCUSED. 

Criminal  Revision  No.  1303  of  1914, 

GriwAnal  Procedure  Code,  1898,  section  1%— application  for  sanction — 
dismissed  in  default. 

Held,  that  an  application  for  sanction  to  prosecute  under  section  195  of 
the  'Code  of  Criminal  Procedure  should  not  be  dismissed  for  default  but 

(1)  (1911)  1.  L.  R.  38  Cal.  108  (Bhona  v.  Emperor). 

(2)  (1912)  15  Indian  Gases  811  (Emperor  v.  Tukaram  Malhari), 

(3)  13  P.  R.  {(Jr.)  1911  (Beja  v.  Emperor). 
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must  be  disposed  of  on  the  merits  even  if  the  applicant  does  not  appear  on 
the  date  fixed  for  hearing. 

I.  L.  li.  32  Bom.  203  (1)  and  22  Indian  Cases  423  (2),   referred  to  and 
followed. 

Case  reported  hy  C-  L.  Dundas,  Esquire,  Sessions  Judge  of  the  Delhi 
Division,  with  his  No.  578,  dated  the  2Zrd  day  of  June  1914. 

The  facts  of  this  case  are  as  follows  : — 

An  application  of  the  applicant  was  pending  before  the 
District  Judge,  Delhi,  for  sanction  to  prosecute  the  respondent 
for  fabricating  false  evidence  in  a  suit  (section  195,  Criminal 
Procedure  Code). 

The  applicant  failing  to  appear,  the  District  Judge  dis- 
missed the  application  in  default  and  refused  to  restore  on  the 
ground  that  he  had  no  jurisdiction  to  do  so. 

The  application  of  the  applicant  for  restoring  his  applica- 
tion to  the  file  was  rejected  by  Lala  Murari  Lai  Khosla, 
exercising  the  powers  of  a  District  Judge,  Delhi,  by  order  dated 
27th  of  March  1914. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :  — 

The  order  of  dismissal  was  bad  in  law,  the  law  providing 
that  the  application  must  be  considered  granted  or  refused  ou 
the  merits. 

The  case  is  exactly  parallel  to  a  Bombay  case,  XXXII 
Bom.  203  (1),  where  in  similar  cases  the  Subordinate  Judge 
dismissed  an  application  in  default. 

"  After  the  Subordinate  Judge  had  declined  to  review  his 
"  order  upon  the  ground  mentioned  above,  the  Public  Prosecutor 
"  applied  to  the  District  Court  and  the  District  Court  has 
"  accordingly  accorded  sanction.  Now,  the  objection  to  that 
"  is,  first,  that  the  District  Court  has  not  gone  into  the  details 
*'  of  the  application,  and,  secondly,  to  give  that  Court  jurisdic- 
*'  tion  under  section  195,  clause  (o),  there  ought  to  have  been 
"  a  sanction  given  or  refused  by  the  Subordinate  Judge.  Here 
"  there  was  no  sanction  given  or  refused  by  the  Subordinate 
"  Judge.  The  only  jurisdiction  which  the  District  Judge  had 
**  under  the  circumstances  was  to  revise  the  order  of  the 
"  Subordinate  Judge  dismissing  the  application  as  for  default. 

"  We  think,  therefore,  that  for  the  reasons  we  have  given, 
"  both   the    order    of   the     District  Judge     and   that    of    the 

(1)  a908)  I.  L.  R.  32  Bom.  203  (In  re  Gopal  Siddeshwar  Deshpande). 

(2)  (1913)  22  Indian  Cases  423   {Marudappa  Gounden  v.  Bommanna 

Gounden). 


Maboh,  1915.  ]  CRUnNAL  JUDGMENTS-No.  5.  1 1 

'*  Subordinate  Judge  ought  to  be  set  aside  aud  the  application 
*'  made  to  the  Subordinate  Judge  onght  to  be  sent  back  to 
"  him  with  a  direction  that  he  should  dispose  of  it  according 
"  to  law." 

For  the  reasons  given  above  I  forward  the  case  to  the 
Chief  Court  with  the  recommendation  that  the  order  of  the 
District  Judge  be  set  aside  and  that  he  be  directed  to  pass  an 
order  on  the  merits. 


The  order  of  the  Chief  Court  was  delivered  by — 

Shah  Din,  J.— Following  I.  L.  B.  32  Bom.  203  (In  re  I8th  Dec.  1914 
Gopal  Siddeshwar  Deshpande)  (1)  and  the  case  of  Marudappa 
Gounden  v.  Bommanna  Gounden,  reported  in  XXII  Indian  Cases, 
page  423  (2),  I  set  aside  the  order  of  the  District  Judge,  dated 
the  27th  March  1914,  as  passed  without  jurisdiction  and  send 
the  case  back  to  him  with  a  direction  that  he  should  proceed 
with  the  application,  dated  the  13th  October  1913,  according 
to  law. 

Bevision  accepted. 


No.  5. 

Before  Hon.  Mr.  Justice  Shadi  Lai. 

BISHEN  DAS— APPLICANT, 

Versus 

RAHMAT  KHAN  AND  CHAJJU  KHAN— RESPONDENTS. 

Criminal  Revision  No.  1954  of  1914. 

Criminal  Procedure  Cgde,   1898,   section  125— application  for  sanction 
to  prosecute— order  as  to  costs. 

Held,  that  no  order  as  to  costs  can  be  made  either  in  favour  of  or  against 
the  applicant  for  sanction  for  prosecution  under  section  195  of  the  Code 
of  Ciiminal  Procedure. 

Case  reported  by  L.  H.  Leslie-Jones,  Esquire,  Sessions  Judge, 
Jullundur,  loith  Ms  No.  645  of  2\st  October  1914. 

Bishen  Das,  in  person. 

The  facts  of  this  case  are  as  follows  . — • 

Bishen  Das  sued  Heme  Khan  for  recovery  of  Rs.  350  on 
the  basis  of  a  bond,  dated  23rd  June  1907.  Heme  Khan  denied 
the  execution  of  the  bond,  also  that  the  thumb  impression 
on  the  bond  was   his.     The   Munsif   of   Nawashahr   found   that 

a)  (1908)  I.  L.  R.  32  Bom.  203  {In  re  Gopal  Siddeshwar  Deshpande). 
(2)  (1913)  22  Indian   Cases  423   {Marudappa  Gounden  v.  Bommanna 
Gonnden). 
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the   thumb   impression   on    the   bond   was   Heme   Khan's  and 
passed  a  decree  against  him  on  21st  October  1913. 

In  March  last  Bishen  Das  applied  to  the  Munsif  for 
sanction  to  prosecute  Heme  Khan  and  Chajju  Khan  and  Rehmat 
Khan,  who  appeared  as  his  witnesses  in  the  case,  for  perjury. 
Sanction  was  granted  as  regards  Heme  Khan  only. 

Agha  Muhammad  Sultan  Mirza,  exercising  the  powers 
of  a  Muns-^bf  the  2nd  class  in  the  Jullundur  District,  then 
ordered  the  applicant  Bishen  Das  to  pay  Rs.  25  as  costs  of 
Chajju  Khan  and  Rehmat  Khan  whose  prosecution  was  refused 
and  Heme  Khan  against  whom  sanction  was  granted,  to  pay 
Rs.  16  as  costs  to  the  applicant. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

I  do  not  think  that  it  is  legal  to  add  an  order  as  to  costs 
in  proceedings  under  section  195,  Criminal  Procedure  Code, 
and  I  recommend  that  these  orders  as  to  costs  be  set  aside. 


The  order  of  the  Chief  Court  was  delivered  by — 

2nd  Jany.  1915.  Shadi  Lal,  J. — There  is  no  doubt  that  the  order   awarding 

costs   is  illegal.     I    accordingly   set   aside  the  orders  awarding 
costs  to  Chajju  Khan,  Rehmat  Khan  and  Bishen  Das. 


No.  6. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge. 

FATTA.  AND  OTHERS— (Convicts)— PETITIONERS, 

Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  1682  of  1914 

Criminal  Procedure  Code,  1898,  section  5li— forfeiture  of  bond  under 
section  110  on  conviction  under  section  323,  Penal  Code — proper  amount  of 
forfeiture. 

On  the  14th  October  1912  one  F.  of  the  Shahpur  District  was  put  on 
Rs.  1,000  security  for  a  year  under  section  110,  Criminal  Procedure  Code — 
S.  and  B.  were  his  sureties.  On  25th  June  1913,  F.  was  convicted  in  the 
Gujrat  District  under  section  323,  Penal  Code,  and  sentenced  to  imprisonment 
for  2  weeks  and  a  fine  of  Rs.  20  for  taking  a  minor  part  in  an  aifair  in 
which  the  real  offenders  were  two  men  who  escaped.  Thereupon  the 
Magistrate  forfeited  the  security  bond  against  F.  and  his  sureties  jointly  to 
the  extent  of  Rs.  250. 

Held,  that  under  the  circumstances  of  the  case  a  forfeiture  of  a  rMSOlxable 
sum  as  against  the  principal  F.  was  sufficient  but  it  was  not  necessary  to 
burden  the  sureties,  and  a  forfeiture  of  Rs.  50  would  meet  the  case,  bearing 
in  mind  that  F.  had  already  been  punished  for  his  actual  offence. 
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Petition  f<yr  revision  of  the  order  of  •!•  A.  Ferguson,  Esquire,  District 
Magistrate,  Shahpur  District,  at  Sargodha,  dated  the  hth  June 
1914. 

Lakhshmi  Narain,  for  petitioners. 

Nemo,  for  respondent. 

The  jadgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sir  Alfred  Kensington,    C.  J. — On   the  14th  October  1912    22nd  Jany.  1915. 
Fatta,  Beloch,  of  the    Shahpur  District,  aged  about  40,  was  put 
on   Rs.  1,000   security  for  a  year   under   section  110,  Criminal 
Procedure   Code,   as   a   reputed  thief  and  burglar.     The  other 
petitioners,  Shera  and  Bahawla,  were  his  sureties. 

On  the  25th  June  1913  Fatta  was  convicted  in  the  Gujrat 
District  under  section  .323,  Indian  Penal  Code,  and  sentenced  to 
imprisonment  for  two  weeks  and  a  fine  of  Rs.  20.  The  record 
of  tint  case  is  before  me.  It  shows  that  Fatta  took  a  minor 
part  in  an  affair  in  which  the  real  offenders  were  two  meii  who 
escaped.  He  was  grazing  his  camels  and  unwisely  joined  at  a 
late  stage  in  a  quarrel  which  did  not  concern  him. 

This  has  been  treated  as  an  offence  justifying  the  confis- 
cation of  Rs.  250  security  money  from  Fatta  and  his  sureties 
jointly.  I  cannot  agree  with  the  District  Magistrate  that  they 
were  "  let  off  very  lightly."  On  the  contrary  they  seem  to  me 
to  have  been  treated  with  unnecessary  severity  in  a  manner 
which  is  much  more  likely  to  promote  crime  than  to  keep  it 
down. 

Under  the  circumstances  explained  there  was  no  real 
ground  for  dealing  heavily  with  the  sureties.  They  could  not 
possibly  prevent  Fatta  from  committing  a  petty  offence  of  the 
kind  and  to  hold  them  responsible  is  to  set  up  a  standard  of 
conduct  which  is  unattainable  by  human  beings  of  any  class, 
much  less  by  rough  peasants. 

The  revision  is  allowed  in  full  as  regai'ds  the  petitioners 
Shera  and  Bahawla  and  the  order  of  27th  March  1914  is  set 
aside  in  respect  of  them.  In  Fatta's  case  it  i«  reasonable  to 
make  a  man  understand  that  he  must  abstain  from  any  sort  of 
crime  while  under  security,  but  a  dispropoi^tionate  and  crippling 
penalty  is  altogether  out  of  place.  I  reduce  the  sum  to  be  paid 
by  Fatta  out  of  his  security  money  from  Rs.  250  to  Rs.  50, 
beai'ing  in  mind  that  he  has  been  already  punished  for  his 
actual  offence. 

Revision  allotved. 
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No.  7. 

Before  Eon.  Mr.  Justice  Chevis  and  Son,  Mr,  Justice 

LeRossignol. 

KIRPA  RAM  AND  OTHERS— (Convicts)— PETITIONERS, 

Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  1660  of  1914. 

Criminal  Procedure  Code,  1898,  section  423  (b)— altering  a  sentence  of 
three  months'  imprisonment  to  one  month's  imprisonment  and  a  fine— whether 
it  amounts  to  an  enhancement. 

Held,  that  though  an  alteration  by  an  Appellate  Court  of  a  sentence  of  three 
months'  imprisonment  to  one  of  one  month's  imprisonment  and  Rs.  100  fine 
may  in  the  case  of  a  poor  man  amount  to  an  enhancement  of  the  sentence,  it 
did  not  amount  to  an  enhancement  in  the  present  case  where  the  fine  had 
been  paid  and  the  convict  did  not  wish  to  have  the  original  sentence  restored. 

I.  L.  R.  23  All.  497  (1),  referred  to. 

V  Petition  for  revision  of  the  order  of  F.  L.  Brayne,  Esquire,  District 

Magistrate,  Mnltav,  dated  the  20th  August  1914, 

Beechey,  for  petitioners. 

Nemo,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by— 

I2th  Dec.  1914!.  Chkvi?,  J.— Notice  in  this  case   issued  only  as  regards   the 

legality  of  the  alteration  of  the  sentence  passed  on  Kirpa  Ram, 
who  was  sentenced  by  the  Magistrate  to  undergo  three  months' 
rigorous  imprisonment.  The  learned  District  Magistrate  on 
nppeal  altered  the  sentence  to  one  month's  rigorous  imprison- 
ment and  fine  of  Rs.  100  or,  in  default,  one  month's  further 
ligorous  imprisonment.  The  only  question  is,  whether  this 
alteration  amounts  to  an  enhancement  of  sentence. 

No  doubt  in  some  cases  an  alteration  of  this  kind  might  be 
equivalent  to  an  enhancement.  The  convict  might  be  a  poor 
man  to  whom  the  order  of  fine  would  be  a  heavier  punishment 
than  the  imprisonment,  and,  as  is  pointed  out  in  23  All.  497  (1), 
the  fine  can,  under  section  70,  Indian  Penal  Code,  be  levied 
even  after  tlie  imprisonment  awarded  in  default  has  been 
undergone,  such  imprisonment  not  being  a  discharge  of  the  fine. 

But  in  the  present  case  the  fine  has  been  paid,  and  the 
appellant,  when  asked  by  us  whether  he  would  like  to  have  the 
fine  refunded  and  the  original  sentence  passed  by  the  Magistrate 
restored,  gave  a  decided  answer  in  the  negative. 


(1)  (1901)  7.  L.  R.  23  All.  497  (King-Emperor  y.  Sagwa). 
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We  hold,  therefore,  that  there  has  been  no  enhancement  of 
sentence  in  this  case. 

The  application  for  revision  is  dismissed. 

Revision  dismissed. 


No.  8. 

Before  Hon,  Mr.  Justice  Battigan  and  Hon.   Mr.  Justice 

Scott -Smith. 

KHEM  SINGH— (Convict)— APPELLANT, 

Versus 
CROWN— RESPONDENT. 

Criminal    Appeal  No.  604  of  1914. 

Indian  Arms  Act,  XI  of  1878,  sections  19  and  20— concealing  arms  so 
that  it  may  not  be  known  to  a  public  servant. 

Accused  was  canying  in  his  hand  a  dang  (stick)  which  had  all  the  knots 
planed  off,  which  latter  fact  aroused  the  suspicions  of  a  police  constable,  who 
wished  lo  examine  it.  Accused  thereon  ran  off  but  was  consequently  arrested 
and  on  being  searched  was  found  to  have  a  chhavi  head  concealed  in  the  loin 
cloth  which  he  was  wearing. 

Held,  that  each  case  of  concealment  of  arms  must  be  decided  on  its  own 
facts,  i.e.,  whether  it  falls  imder  section  19  or  section  20  of  the  Arms  Act,  and 
that  the  circumstances  connected  with  the  present  case  shewed  that  the 
concealment  was  made  so  that  the  possession  of  the  weapon  should  not  be 
known  to  the  police  and  the  offence  therefore  fell  under  section  20. 

Criminal  Appeal  506  of  1914  (unpublished)  distinguished,  9  Cr.  L.  J.  259 
(F.  Bj  (1),  distinguished.  Criminal  Appeal  820  of  1913,  not  followed,  and 
Criminal  Appeal  478  of  1913  (unpublished),  referred  to. 

Apppfil  from  the  order  of  C.  M.  King,  Esquire,  District  Magistrate, 
Amritsar,  dated  the  16th  day  of  July  1914. 

Gobind  Ram,  for  appellant. 

Nemo,  for  respondent. 

The   order   referring   the   case   to   a   Division    Bench  was 
delivered  by — 

Rattigan,  J.— The  appellant  Khetn  Singh,  Jat,  aged  30,  9th  Oct.  1914. 
lias  been  convicted  by  the  District  Magistrate,  Amritsar,  of 
an  offence  under  section  20  of  the  Indian  Arms  Act,  1878,  and 
has  been  sentenced  to  seven  years'  rigorous  imprisonment. 
From  his  conviction  and  sentence  he  has,  through  his  Counsel, 
Mr.  Gobind  Ram,  appealed  to  this  Court. 

(I)  (1906)  9  Cr.  L.  J.  259  (F.  B).  {.Crown  v.  Ash). 
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The  appellant  is  a  i  esident  of  Kasur  tahsil  in  the  Lahore 
district  and  admittedly  a  person  from  -whom  secarity  for  good 
behaviour  has  been  taken  under  section  HO,  Criminal  Procedure 
Code.  The  order  of  the  Disti-ict  Magistrate  sets  out  very 
clearly  the  facts  as  alleged  by  the  prosecution  witnesses  (the 
police  constable,  Munshi  Ram  ;  the  lambardar,  Bishen  Singh, 
and  the  Sherbat  seller,  Gujar  Singh)  and  the  defence  set  up  by 
the  appellant,  and  it  is  unnecessary  for  me  to  recapitulate  the 
statements  of  the  witnesses,  especially  as  Mr.  Gobind  Ram  did 
not  seriously  challenge  the  truth  of  the  prosecution  evidence. 

According  to  appellant,  the  charge  against  him  is  due  to 
the  fact  that  a  female  relative  of  his  preferred  a  complaint 
against  Inspector  Amir  Ali  (Munshi  Ram's  superior  officer)  in 
November  1911.  But  the  Inspector  deposes  that  he  had  no 
personal  knowledge  of  this  complaint,  and  as  the  complaint  was 
summarily  disposed  tf  ow  the  very  day  on  which  it  was 
presented,  th^re  is  every  reason  to  credit  the  Inspector's 
statement.  Furthermore,  the  stoi'y  told  by  the  defence 
witnesses  is  inherently  improbable,  as  it  is  not  likely  that  a 
police  constable  would  select  a  crowded  spot  as  suitable  for 
the  purpose  of  arresting  an  innocent  person  and  in  the  presence 
of  a  large  number  of  witnesses,  of  foisting  upon  his  person  a 
chhavi  head  produced  openly  from  his  own  pocket.  Mr,  Gobind 
Ram,  seeing  the  hopelessness  of  attempting  to  substantiate  the 
truth  of  the  defence  story,  confined  his  argument  to  the  legal 
question  whether  upon  the  prosecution  evidence,  the  conviction 
under  section  20  of  the  Act  could  be  sustained. 

According  to  the  prosecution  witnesses,  the  appellant  was 
cai'rying  in  his  hand  a  dang  (or  stick)  which  had  had  all  the 
knots  planed  off  and  the  latter  fact  aroused  the  suspicions  of 
Munshi  Ram,  police  constable,  who  wished  to  examine  it.  The 
appellant,  thereupon,  ran  off,  but  was  eventually  arrested  and 
on  being  searched,  was  found  to  have  a  chhavi  head  concealed 
in  the  loin  cloth  which  he  was  wearing. 

Mr.  Gobind  Ram  argues  that  upon  this  evidence,  the 
conviction  should  have  been  one  under  clause  (f )  of  section  1 9 
of  the  Act,  and  that  it  could  not  beT  under  section  20  of  the 
Act ;  and  in  support  of  this  argument,  he  relies  upon  a  Single 
Bench  ruling  of  this  Court  in  Criminal  Appeal  826  of  1913.  1 
have  referred  to  that  ruling  and  find  that  it  is  certainly  an 
authority  in  favour  of  the  learned  Counsel's  argument.  I  also 
observe  that  in  that  case  the  learned  Government  Advocate, 
who  appeared  on  behalf  of  the  Crown,  stated  that  he  could  not 
support  the  conviction  under  section  20  of  the  Act, 
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With  every  deference,  liowever,  I  feel  it  difficult  to  accept 
that  decision.  It  seems  to  me  that  when  a  person  is  in  unlaw- 
ful  possession  of  any  "  arms  "  and  that  he  has  taken  tlie 
trouble  to  hide  or  conceal  those  arms  in  his  waist-band  or  loin 
cloth,  he  has  ''  done  an  act  mentioned  in  clause  (f)  in  such  a 
"  manner  as  to  indicate  an  intention  that  such  an  act  may  not 
"  be  known  to  a  public  servant,"  within  the  rneauiiio-  and  for 
the  pui'poses  of  section  20  of  the  Act. 

To    carry   a    chhavi   openly    is    the    act   punishable    under 
section  19  (/")  ;    to  carry  it  concealed  on  one's  person,    so  that  a 
public    servant  may    not   discover   it,    appeal's    to    nie  to  be  an 
offence  under  section  20.     This  question    was   not    discussed    in 
Criminal  Appeal  810  of  1913,  but  I  note  that    the  learned  Judge 
(Johnstone,  J.)  who    disjjosed  of   that   appeal,    had   apparently 
no  doubt  that  in  somewhat  similar  circumstances,  the  conviction 
under   section    20    of   ihe   Act   was   good   in  law.     In  this  last 
mentioned  case  I  find  that  the    very    same    District   Magi.sh-ate 
who   tried    the  present   case,   awarded  each  of  the  five  accused 
persons  five  years'  rigorous  imprisonment  for    the  offence   under 
section   20,   and   as    in  that  case  it  was  amply  proved  that  the 
accused  persons  were  assembled  in  a  body   in   order  to    commit 
dacoity,  the  offence   was  necessarily  of  a  more  serious   character 
than  that  with  which  I  am  dealing.     This  Court,  however,  lield 
that  a  sentence  of  five  years  (to  run  concurrently  with  a  similar 
sentence  under  section  402,    Indian  Penal  Code)    was   sufficient 
punishment  and  in  the  circumstances  I  would  hold    myself  that 
a  sentence  of  three  or  four  years  in  the  present  case  would  meet 
the  ends  of  justice. 

In  view  of  the  decision  in  Criminal  Appeal  826  of  1918 
and  of  the  learned  Government  Advocate's  admission  in  that 
case,  I  am  of  opinion  that  the  question  whether  the  conviction 
under  section  20  of  the  Act  is  sustainable  should  be  decided  by 
a  Division  Bench  and  I  refer  it  accordingly.  I  would  only  add 
that  upon  the  merits  I  hold  that  the  prosecution  evidence  is 
true  and  that  the  sole  questions  referred  to  a  Division  Bench 
are  (1)  whether  upon  that  evidence  the  appellant  has  been 
rightly  convicted  imder  section  20,  and  (2)  what  sentence 
should  be  awarded  to  appellant. 


The  judgment  of  the  Division  Bench  was  delivered  by — ■ 
Scott-Smttii,   J. — The   facts    of   this   case    and   the  points 
referred   to   the    Division  Bench  are  fully  set  forth  in  tlie  order 
of  the  referring  Judge,  dited  the    9th  October   1914     The  first 
question   is   whether   the   offence    committed  by  the  appollaat 
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comes  under  section  20  of  tLe  Arms  Act.  TJesides  the  previous 
cases  discussed  in  the  referring  order  we  have  referred  to  the 
following  : — ■ 

(1)  Criminal  Appeal     506     of   1914.      In     that     case     a 
chhavi   was  found    concealed   in    a   man's    house   and  the  lower 
Court   convicted  the    accused   of  an  offence  under  section  20  of 
the  Arms  Act.     This  Court  held,  relying  upon   a  case  reported 
in  Yolum.e  IX,  Criminal  Law  Journal,  at  page  259  (1),    that  he 
could  not   be   convicted    under   section    20  because,  though  the 
possession  was  fiirtive,  it  could  not  be  held  that  the  concealment 
was    with   the   intention   on    the    part   of  the    accused   that  his 
possession  should  not  be  known  to  any  public  servant  as  defined 
in  ihe  Indian  Penal  Code.     The  case   reported  in   Volume    IX, 
Criminal  Law  Jouinal  (1),  is  a  Full  Bench   one  from  the  Court 
of  the  Judicial  Commissioner,   Sind.     In  that  case    certain  fire- 
iirnis    were   found    in    tlie    possession    of    the    accused  who  had 
concealed  them  in  n  henp    of  straw  in  order  that  the    visitors  to 
his    house    should    not     see    them.       The    Court    rem-arked    iis 
follows  : — "  TIiG  possession  was   no  doubt   furtive,  but  it  is  not 
"  every    act   of   furtive   possession  that  is  penal  under  the  first 
"  paragraph  of  section  20.     The  possession  must  be   furtive   as 
"  against   public   servants,    railway  servants,  or  public  carriers, 
"  and  such  cases  would  generally  occur   where  arms  were  being 
"  illicitly   imported    or   transported.      It  is   probable   that  the 
"  accused   concealed   the   fire-arms   in  order  that  visitors  to  his 
"  house  should   not  see  them  and  give  information  against  him, 
"  but  such  a  concealment  would  not  fall  under  the  first  part  o£ 
"  section  20.     There  is  no  reason  to   suppose   that   the   accused 
"  anticipated   a   search    of  his  house  by  a  public  servant,  and  if 
"  he    had,    he  would   probably     have    buried     the     fire-arms  " 

The  facts  of  the  present  case  are  clearly  distinguishable  from 
this  case  and  from  those  of  Criminal  Appeal  No.  506  of  1914  ; 
for  in  the  present  case  the  chhavi  was  found  concealed  on  the 
appellant's  person  and  not  in  his  house. 

(2)  Criminal  Appeal  Xo.  478  of  1913.  In  this  case  the 
appellant  was  sentenced  to  five  years'  rigorous  imprisonment 
under  section  20  of  the  Arms  Act  and  his  appeal  was  rejected 
by  this  Court.  The  question  at  issue  in  the  present  appeal 
does  not  appear  to  have  been  argued  before  the  Court  in  that 
case. 

Now,  comiu'^  to  the  present  case,  we  find  tbat  the  appellant 
was   in  possession  of  the    chhavi   at    the   Amawas  fair  at  Tarn 


(1)  vl806)  9  Cr.  L.  J.  259  {F.  B).  {Croicn  v.  Azv). 
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Taran.  The  fair  in  question  is  very  largely  attended  and  extra 
police  are  probably  sent  there  on  account  of  the  large  crowd. 
Under  the  circumstances  Ave  consider  the  presumption  is,  that 
the  appellant  concealed  the  chhavi  about  his  person  in  order 
that  his  possession  of  it  should  not  be  known  to  the  police. 

We  do  not  think  it  necessary  to  lay  down  any  general  rule 
as  to  what  cases  fall  under  section  20,  and  what  cases  under 
section  19,  of  the  Indian  Arms  Act.  Every  case  must,  in 
our  opinion,  be  decided  on  its  own  facts  ;  and,  having  regard  to 
the  circumstances  of  the  present  case,  we  consider  that  the 
conviction  under  section  20,  part  I,  was  fully  justified.  ]\[r. 
Gobind  Ram  for  tJie  appellant  urges  that  the  provisions  of 
section  25  as  to  searches  were  not  complied  with  in  the  present 
case  and  that  the  search  was  illegal.  Section  25,  however, 
refei"s  to  searches  of  houses  or  premises  occupied  b^'  suspected 
persons  and  not  to  searches  of  persons.  Even  if  the  search 
of  the  appellanh  was  illegal  it  does  nut  make  any  difference  to 
the  fact  that  he  was  in  illegal  possession  of  arms. 

The  sentence  of  seven  years  is  no  doubt  a  very  heavy  one, 
but  the  appellant  is  a  man  of  very  bad  character.  Ho  has  been 
previously  convicted  of  offences  under  sections  414  and  457, 
Indian  Penal  Code.  In  1908  he  was  bound  over  to  keep  the 
peace  under  section  107,  Criminal  Procedure  Code,  and  in  1910 
he  was  bound  over  to  be  of  good  behaviour  under  section  1 10  of 
the  Code.  He  is,  therefore,  a  thoroughly  bad  lot  and  he  was 
probably  in  possession  of  the  chhavi  for  the  commission  of  some 
serious  crime.  We,  therefore,  are  not  disposed  to  interfere  with 
the  .sentence  and  we  dismiss  the  appeal. 

Appeal  dismissed. 

* 

No-  9. 

*  Before  Hon.  Mr.  Justice  Scott-Smith. 

SHARFA— (Convict)— PETITIONER, 

Versus 

CROWN"— RESPONDENT. 

Criminal  Revision  No.  1039  of  1914. 

Indian  Penal  Code,  section  215  —taking  moneij    and  promising  to  return  a 
cow,  which  was  lost. 

Complainant  lost  a  cow  from  the  grazing  groimd.  He  heard  that  accused 
and  others  had  it,  and  went  to  see  them.  Accused  then  took  Rs.  12  from 
complainant  and  promised  to  restore  the  cow  in  10  days'  time.  lie  however 
did  not  keep  his  promise  and  subsequently  refused  to  return  either  the  cow  or 
the  money. 
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Held,  that  as  complainant  had  not  been  deprived  of  the  cow  by  any  offence 
punishable  under  the  Penal  Code,  no  offence  under  section  215  was  oslablished. 
6  Indian  Cases  250  (i),  referred  to. 

Petition  for  revision  of  the  order  of  Khan  Bahadur  Maulvi  Inam 
Ali,  Sessions  Judge,  Hissar,  dated  the  8th  May  19 14. 

Abdul  Rasliid,  foi'  petitioner. 

Nemo,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  ; — 
llth  Dec.  1914.  Scott-Smith,  J.— Sharfa,  petitioner,  has  been  convicted   of 

an  offence  under  section  215,  Indian  Penal  Code,  and  has  been 
sentenced  to  three  months'  rigorous  imprisonment  and  a  fine  of 
Rs.  15.  His  conviction  was  upheld  on  appeal  by  the  Sessions 
Judge  of  Hissar. 

The  facts  alleged  are  that  Ilman's  cow  was  lost  from  the 
grazing  ground.  Some  days  later  he  heard  that  Shaifa  and 
othei's  had  it.  He  went  to  them  and  Sharfa  took  Rs.  12  frona 
him  promising  to  return  the  cow  in  ten  days'  time.  He  did  not, 
however,  keep  his  promise  and  subsequently  I'efused  to  return 
either  the  cow  or  the  money.  To  constitute  an  offence  under 
section  215,  Indian  Penal  Code,  it  is  necessary  that  the 
moveable  property  in  question  should  have  been  taken  out  of 
the  possession  of  some  person  by  means  of  an  offence  punishable 
under  the  Code.  There  is  no  evidence  in  the  present  case  that 
the  cow  was  taken  out  of  the  possession  of  Ilman  by  means  of 
an  offence.  His  own  statement  has  all  along  been  that  the  cow 
was  lost.  "What  he  meant  apparently  was  that  it  strayed  away 
and  subsequently  came  into  the  petitioner's  possession. 

Tlie  case  reported  in  VI  Indian  Cases,  page  250  (1 ),  was 
very  similar  to  the  present  one.  In  that  case  a  buffalo  had 
disappeared  but  there  was  no  evidence  to  prove  that  any  offence 
had  been  committed  in  respect  of  it  and  the  facts  were 
compatible  with  the  theory  that  it  strayed  away,  and  the 
Allahabad  High  Court  set  aside  the  conviction.  In  the  present 
case,  in  my  opinion,  the  conviction  cannot  stand.  There  is  no 
proof  that  any  oifence  has  been  committed  in  respect  of  the 
cow  belonging  to  Ilman.  It  may  have  come  into  Sharfa's 
possession  or  it  may  not,  but  in  any  case  he  cannot  be  convicted 
under  section  215,  Indian  Penal  Code,  merely  because  he  took 
money  from  the  complainant  and  promised  to  restore  the  cow 
which  promise  he  did  not  carry  out. 

I,  therefore,  allow  the  revision  and,  setting  aside  the 
coirviction  and  sentence,  acquit  the  petitioner  who  is  discharged 
from  his  bail.     The  fine,  if  paid,  will  be  refunded. 

Revision  allowed. 

(1)  (1910J  6  Indian  Cases  ^50  {Hemraj  v.  Emperor), 
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No.  10. 

Before  Bon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 
Hon.  Mr.  Justice  Rattigan. 

CROWN 

Versus 
SHER  SINGH  AND  MANGAL    SINGH— (Defendants)— 

Criminal  Revision   No.  1706  of  1913. 

Criminal  Procedure  Code,  1898,  section  121— for feit'ire  of  bond  of  sureties, 
on  principal  committing  an  offence  punishable  with  imprisonment. 

M.S.  was  called  upon  to  give  security  for  Rs.  1,000  for  one  j'ear 
under  section  110  of  the  Code  of  Criminal  Procedure —Sher  Singh  and 
Mangal  Singh  were  accepted  as  his  sureties.  During  the  period  of  security 
M.  S.  was  convicted  under  section  325,  of  the  Penal  Code,  and  the  two  sureties 
were  ordered  to  pay  Rs.  590  on  their  bonds. 

Held,  that  having  regard  to  section  121  of  the  Code  of  Criminal  Procedure, 
that  order  was  correct  and  was  not  opposed  to  the  ruling  in  15  P.  R.(Cr.) 
1913  {]). 

Held  further,  that  all  that  the  ruling  indicated  was  the  necessity  for 
moderation  and  the  exercise  of  reasonable  discretion  where  so  rigorous  a 
measure  as  forfeiture  from  sureties  was  contemplated,  and  that  the 
circumstances  in  this  case  justified  the  exaction  of  the  reduced  penalty  from 
the  sureties. 

Case  reported  by  P.  D.  Agnew,  Esquire,  Additional  Sessio7is  Judge, 
Lahore  Division,  with  his  No.  927^  dated  the  20th  September 
1913. 

Government  Advocate,  for  Crown. 
Nihal  Chand,  for  defendants. 

The  facts  of  this  case  are  as  follows  : — 

On  13th  .lanuarj  1912,  Mohan  Singh,  son  of  Bur  Singh,  was 
called  upon  to  give  securitj  amounting  to  Rs.  1,000  for  good 
behaviour  for  a  period  of  one  year,  under  section  1 10,  Criminal 
Procedure  Code,  and  the  two  petitioners  Sher  Singh  and  Mangal 
Singh  were  accepted  as  his  suretie-.  During  the  period  of 
security  (i.e.,  on  the  30th  July  1912)  Mohan  Singh  was 
convicted  under  section  325,  Indian  Penal  Code,  and  the  two 
accused-petitioners  were  orJered  on  22nd  April  1913  to  pay 
Rg.  500  on  their  bonds. 

The  accused,  on  conviction  by  Sardar  Jiwan  Singh, 
exercising  the  powers  of  a  Magistrate  of  the  1st  class  in  the 
Lahore  District,  were  ordered,  by  order  dated  22nd  April  1913, 
under  section  514  of  the  Criminal  Procedure  Code,  to  pay 
Rs.  500  on  their  bonds.  On  appeal  to  the  District  Magistrate 
of  Lahore,  the  petitioners  were  ordered  to  forfeit  Rs.  250  each. 

(1)  15  P.  R,'(Cr.)  1913  [Udham\Singh  r.  Emperor), 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  :— 

Revision  is  sought  in  this  Court  on  the  grounds  : — 

(1)  that  in  view  of  26  P.  B.  1904-  (1),  order  confiscating 
the  security  was  illegal.  On  this  point  I  agree  with  the  opinion 
of  the  District  Magistrate  for  the  reason  stated  by  him  ; 

(2)  that  the  amount  ordered  to  be  foi^feited  is  excessive  and 
that  the  oifence  of  Mohan  Singh  was  not  against  property. 

In  this  latter  connection  the  case  is  on  all  fours  with 
Udliam  Singh  v.  Emperor — 15  P.  R.  1913,  and,  if  the  principles 
laid  down  by  Kensington,  J.,  in  that  judgment  are  to  be  followed 
and  so  far  as  subordinate  courts  are  concerned  they  must  of 
course  be  followed,  the  petitioners  are  entitled  to  urge  that  the 
order  of  the  District  Magistrate  is  wrong.  I  accordingly 
recommend  that  it  be  set  aside  and  if  the  whole  or  any  part  of 
the  sums  of  Rs.  250  demanded  from  petitioners  have  been  paid, 
that  they  be  refunded. 


The  order  of  the  Court  was  delivered  by — 
nth  Jany.  1914.  Sir  Alfred  Kensington,  C.  J.  — We  cannot  altogether  follow 

the  learned  Sessions  Judge  in  his  reference  (1)  to  the  ruling  15 
P.  R,  1913,  Criminal.  The  head-note  of  that  ruling  is  no  doubt 
misleading  and  goes  beyond  the  terms  of  the  judgment,  but  a 
perusal  of  the  judgment  itself  should  make  it  clear  that  the 
Chief  Court  has  not,  as  he  appears  to  think,  prohibited  the 
forfeiture  of  security  under  certain  circumstances.  Liability 
to  forfeitui^e,  with  reference  to  section  121,  Criminal  Procedure 
Code,  was  recognised,  and  all  that  the  ruling  indicated  was  the 
necessity  for  moderation  and  the  exercise  of  reasonable  discre- 
tion where  so  rigorous  a  measure  as  forfeiture  from  sureties  was 
contemplated. 

The  facts  of  the  present  case  have  been  examined  at  some 
length.  We  find  that  they  differ  materially  from  those  dealt 
with  in  the  ruling  referred  to  {Udham  Singh  v.  Emperor  (2)  ). 

The  convict  was  here  previously  placed  on  security  under 
section  110,  Criminal  Procedure  Code,  not  merely  as  being  a 
receiver  of  stolen  goods  but  also  as  being  a  dangerous  man  and 
the  son  of  a   notorious  dacoit.     He   was  subsequently  convicted 

(1)  26  P.  R.  (Cr.)  1904  {Gul  Khan  v.  King-Eviperor). 
{2)  15  P.  R.  {Cr,}  1913  {Udhavi  Singh  v.  Emperor). 
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of  a  bad   offence   undei'   section   325,  Indian  Penal  Code,  which 
showed  that  this  character  was  well  deserved. 

We  are  not  prepared  to  say  that  there  is  anything  wrong 
here  in  the  reduced  penalty  exacted  from  the  sureties  by  the 
District  Magistrate.  They  must  have  known  quite  well  that 
they  ran  a  serious  risk  in  becoming  sureties  for  a  man  of  this 
class,  and  their  liability  can  be  properly  enforced  to  that 
extent. 

We  decline  to  interfere  on  revision  and  direct  that  the 
records  be  returned  to  the  Sessions  Court  without  further 
action. 

Revision  rejected. 


No-  11. 

Before  Hon.  Sir  Alfred  Kensington,  Kl.,  Chief  Judges 
and  Eon.  Mr.  Justice  Rattigan. 

TARA  SINGH— (Convict)— APPELLANT, 

Versus 
CROWN— RESPONDENT. 

Criminal  Appeal  No.  54  of  1915. 

Indian  Evidence  Act,  I  of  1872,  sections  24,  25,  26,  27 -Confession — 
information  received  from  accused  while  in  custody  of  Police — how  far  it  may 
be  proved. 

Held,  that  the  exception  to  the  general  rule  allowed  under  section  27, 
Indian  Evidence  Act,  must  be  strictly  confined  within  its  legitimate  limits. 

1.  L.  R.  3  Bom.  17  (1),  11  Bom.  H.  C.  R.  242  ^2),  I.  L.  B.  10  Bom.  597  (3), 
L  L.  R.  12  Mad.  153  (4)  and  13  P.  W.  R.  1913  (Cr.)  (5),  referred  to. 

Held,  therefore,  t'lat  where  the  statement  to  the  Police  was  "  I  will  point 
out  the  spot  where  I  committed  the  murder  "  the  part  of  it  relating  to  the 
alleged  confession  by  accused  that  he  committed  the  murder  was  not  receivable 
in  evidence. 

Appeal  from  the  order  of  L.  H.    Leslie   Jones,  Esquire,  Additional 
Sessions  Judge  of  Lahore,  dated  the  lAth  December  1914. 

Muhammad  Shafi  and  Brij  Lai,  for  appellant. 

Assistant  Legal  Remembrancer,  for  respondent. 


(1)  (1878)  LL.  R.  3  Bom.  17  [Smpress  v.  Kama  Birapa). 

(2)  (1874)  11  Bom.  H.  C.  R.  242  (Reg.  v.  Jora  Hasji). 

(3)  (1886)  /.  L.  R.  10  Bom.  597  {Queen  Empress  v.  Kamalia). 

\,\)  (1888)  /.  L.  R.  12  Mad.  153  (.Queen  Empress  v.  Commer  Sahib). 
(5)  13  P.  W.  R.  1913  {Cr.)  {Abdul  Jamal  v.  Crown). 
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The  judgment  of  the  Court  was  delivered  bj — 
leth  Feby.  1915.  Rattigan,  J—  «  *  «  « 

The  next  question  is  whether  participation  in  this  murder 
has  been  satisfactorily  brought  home  to  the  appellant,  Tara 
Singh.  The  learned  Sessions  Judge  in  finding  that  it  has,  has 
relied  very  largely  upon  the  statement  alleged  to  have  been 
made  by  Tara  Singh  to  the  Sub-Inspector  to  the  effect  that  "  he 
would  point  out  the  spot  where  he  had  committed  the  murder," 
a  statement  which,  in  the  opinion  of  tjie  learned  Judge,  was 
admissible  in  evidence  in  its  entirety. 

Upon  this  point  we  cannot  agree  with  the  Sessions  Judge. 
Section  27  of  the  Indian  Evidence  Act  provides  (as  an  exception 
to  the  general  rules  laid  down  in  sections  25  and  26)  that 
"  when  any  fact  is  deposed  to  as  discovered  in  consequence  of 
"  information  received  from  a  person  accused  of  any  offence, 
"  in  the  custody  of  a  Police  oflBcer,  so  much  of  such  informa- 
"  tion,  whether  it  amounts  to  a  confession  or  not,  as  relates 
"  distiiictly  to  the  fact  thereby  discovered,   may  be  proved." 

In  the  present  case  the  appellant  is  alleged  to  have  .said, 
'*  I  will  point  out  the  spot  where  I  committed  the  murder," 
and  thereafter  he  conducted  the  police  and  the  other  witnesses 
to  a  spot  where  earth  was  found  saturated  with  blood. 
Obviously  the  words,  "  where  I  committed  the  murder,"  did  not 
in  themselves  "  distinctly  relate  "  to  the  discovery  of  that  spot, 
as  the  locus  delicti  could  have  been  discovered  just  as  easily 
had  he  merely  stated  "  I  will  show  you  the  t-cene  of  the 
murdei',  "  or  "  1  will  take  you  to  a  particular  place  where  you 
will  find  blood.  "  A  person  who  had  had  no  hand  in  the 
murder  but  had  chanced  to  witness  its  commission  might  well 
have  been  able  to  lead  the  police  to  the  spot  in  question,  and, 
other  considerations  apart,  the  learned  Sessions  Judge  was  not 
justified  in  assuming  that  it  would  have  been  impossible  for 
Tara  Singh  to  direct  the  police  to  the  spot,  had  he  not  taken 
part  in  the  murder. 

It  has  frequently  been  laid  down  that  it  was  not  the 
intention  of  the  legislature  to  allow  the  polite  by  an  ingenious 
perversion  of  the  provisiou.s  of  section  27,  to  get  rid  of  the  safe- 
guards thrown  round  piisoners  by  sections  24,  25  and  2(5  of  the 
Act,  and  that  the  exceptions  to  the  general  rule  must  be  very 
strictly  confined  within  its  legitimate  limits,  (see  /.  L.  B.  3, 
Bom.  at   page    17    (1)  ;  11    Bom.  H.  C.    Beps.  242  (2)  ;  10  Bom. 


(1)  (1878)  /.  L.  R.  3  Bom.  17  {Empress  x.  Rama  Biropa). 
{2)  (1874)  II  Bom.  H.  C.  R.  242  (Reg.  v.  Jora  Hasji). 
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at    page     597    (1)  ;  12     Mad.    153    (2),    and   Tunjab   Weekly 
Reporter,  1913,  Criminal  rulings,  No.  13  (3)  ). 

In  the  case  last  cited  it  was  definitely  held  by  a  Division 
Bench  of  this  Court  that  an  accused's  statement  that '"  he  would 
"  point  out  a  certain  spot  would  be  relevant,  and  that  at  the 
"  spot  indicated  blood  would  be  found,  would  be  admissible, 
"  but  not  the  further  statement  that  it  was  at  this  spot  that  he 
"  had  committed  the  murder.  "  With  this  exposition  of  the 
law  we  entirely  agree,  and  we  are  unable  to  appreciate  the 
Sessions  Judge's  difficulty  as  to  recording  a  "  partial  confession 
of  this  character." 

We  hold,  therefore,  that  so  much  of  the  Sub-Inspector's 
evidence  as  relates  to  the  alleged  confession  by  the  appellant 
that  he  committed  the  murder  was  wrongly  admitted  in 
evidence. 

[The  remainder  oi  the  judgment  is  not  required  for  the 
purposes  of  this  report.] 


No.  12. 

Before  Hon.  Mr.  Justice  Johnstone. 

NATHA  SINGH  AND  OTHERS— PETITIONERS, 

Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  240  of  1915. 

Criminal  Procedure  Code,  1898,  sections  157,  \Qf)— powers  of  Police  of 
one  Thana  in  investigating  cases,  of  locking  the  doors  of  the  houses  of 
suspected  burglars  sitUMte  within  limits  of  another  Thana. 

The  Police  Inspector  of  the  T.  T.  Circle,  investigating  a  burglary  case, 
sent  out  certain  constables  to  the  house  of  2  persons  accused,  situate  within 
the  jurisdiction  of  another  Police  station.  The  constables  locked  the  doors 
of  the  accuseds'  houses  and  despatched  a  note  to  the  local  thana  for  the  usual 
assistance  in  making  the  search.  They  and  others  kept  guard  on  the  houses. 
In  the  middle  of  the  night  they  were  attacked  by  accused  and  others  who 
overpowered  them,  broke  open  the  locked  doois  and  carried  oil  two  bundles, 
suspected  of  containing  stolen  property.  They  were  tried  and  found  guilty 
of  offences  under  sections  o33/3'l  of  the  Penal  Code.  It  was  urged  for  the 
accused  that  the  Police  of  the  T.  T.  Circle  had  acted  ultra  vires  imder 
section  1G5  of  the  Code  of  Criminal  Procedure  and  that  therefore  the  accused 
had  the  right  of  private  defence  of  property  and  were  justified  iu  assaulting 
tlie  constables. 


(1)  (1886)  /,  L.  R.  10  Bmn.  597    Queen  Emprpr,^:  y.  Kamalia). 

(,2'  (188&J  1.  L.  R.  12  Moil.  153  iQucen  Emines!,  v.  Ccnimer  uuhib}. 

(^3;  13  F.  W.  B.  1913  (fir.)  [Abdul  Jamal  v.  Crownj. 
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Hcl^,  that  although  the  locking  of  the  doors  was  a  step  which  would 
facilitate  the  search  of  the  house  under  section  165  and  the  actual  search 
was  not  within  the  powers  of  the  T.  T.  police,  the  action  of  that  Police  in 
locking  the  doors  of  the  house  of  the  accused  in  another  Police  Circle  and 
keeping  guard  over  the  house  was  also  part  of  their  ordinary  duties  "  in 
"  investigating  the  facts  and  circumstances  of  a  case  and  taking  such 
"  measures  as  may  be  necessary  for  the  discovery  and  arrest  of  the  offender  " 
within  the  meaning  of  section  157  of  the  Code  of  Criminal  Procedure  and 
was  consequently  not  7tltra  vires. 

Tetition  for  revision  of  the  order  of  the  Sesssions  Judge,  Montgomery 
Division,  at  Lahore,  dated  the  Mth  January  1915. 

Taj-ud-Din,  for  petitioners. 

The  order  of  the  learned  Judge  was  as  follows  : — 

\&th  Febij  1915  Johnstone,  J. — This  case  comes  before  me   at   the   petition 

stage,  but  I  wi'ite  a  formal  judgment  because  of  the  importance 
of  the  point  raised.  I  do  not  think  I  need  issue  notice,  or  have 
the  case  further  argued,  because  the  true  interpretation  of  the 
powers  of  the  Police  in  investigating  cases  seems  to  me  quite 
clear. 

It  seems  that  the  Police  Inspector  of  the  Tarn  Taran  Circle 
sent  certain  head  constables  and  police  constables  to  the  house 
of  Sawan  Singh  and  Natha  Singh,  accused,  which  lies  in  the 
jurisdiction  of  the  Sharakpur  police  station  in  the  Gujranwala 
District.  The  matter  before  the  police  was  a  burglary,  which 
was  under  investigation  in  the  Tarn  Taran  thana  of  the  Amritsar 
District.  The  police  officers  concerned  on  reaching  the  village 
found  the  house  in  question  and  locked  the  doors  and  despatched 
a  note  to  the  local  thana  for  the  usual  assistance  in  making  the 
search.  This  was  done  in  view  of  the  provisions  of  section  165 
of  the  Criminal  Procedure  Code  That  night  the  said  constables 
kept  guard  over  the  house  along  with  two  lambardars  and  a 
chaukidar,  and  in  the  middle  of  the  night  were  attacked  by  a 
number  of  armed  men  who  overpowered  them,  broke  open  one 
of  the  rooms  that  had  been  closed  and  took  away  two  bundles 
which  are  reasonably  supposed  to  have  contained  stolen 
property. 

The  first  class  Magistrate  exercising  powers  Under  section 
30,  Cx'iminal  Procedure  Code,  convicted  the  three  accused  before 
him,  having  discliarged  certain  others,  and  sentenced  them  to 
various  terms  of  imprisonment  and  to  fine.  They  appealed  to 
the  Sessions  Court,  which  made  some  alterations  in  the  convic* 
tions,  etc.,  but  substantially  left  things  as  they  were. 

The  revision  in  this  Court  practically  proceeds  upon  one 
point,   namely,  that   the    police  uF  Tax'n  Taran  were  acting  JiUra 
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vires  in  closing  the  house  of  Sawan  Singh  and  Natha  Singh,  and 
that  therefore  the  accused  had  a  right  of  private  defence  of 
property  and  were  justified  in  assaulting  the  constables.  This 
point  was  also  taken  before  the  learned  Sessions  Judge  who 
gave  a  very  brief  answer,  namely,  that  the  police  did  not  search 
tlie  house. 

Before  me  it  wag  very_persistently  argued  that  section  165, 
Criminal  Procedure  Code,  was  infringed  by  the  police  in  view 
of  the  words  :  "  In  any  place  within  the  limits  of  the  station 
"  of  which  he  is  in  charge  or  to  which  he  is  attached."  It  is 
argued  that,  though  no  doubt  the  Tarn  Taran  police  did  not 
actually  search  the  house  in  the  absence  of  the  local 
police,  yet  the  closing  of  the  doors  was  a  step  preliminary 
to  search  and  was  therefore  illegal.  It  is  also  suggested  that 
the  closing  of  the  doors  was  an  act  of  criminal  trespass.  Such 
an  argument  as  this  is  only  possible  if  one  ignores  other 
relevant  provisions  of  the  Code  of  Criminal  Procedure.  I  need 
only  refer  to  section  157  of  the  Code  which  says  that  if  an 
officer  in  charge  of  a  police  station  has  reason  to  suspect  the 
commission  of  ai)  offence  of  a  cognizable  nature  he  shall  proceed 
in  person  or  shall  depute  one  of  his  subordinate  officers  to 
proceed  to  the  spot  to  investigate  the  facts  and  circumstances 
of  the  case  and  to  take  such  measures  as  may  be  necessary  for 
the  discovery  and  arrest  of  the  offender.  No  doubt  the  locking 
of  the  doors  of  the  accused's  house  was  a  step  which  would 
facilitate  the  search  of  the  house  and  would  make  the  search  of 
the  house  a  thing  of  some  value  ;  but  the  locking  of  the  doors 
of  the  house  and  the  keeping  of  guard  over  the  house  were  also 
certainly  a  part  of  the  ordinary  duties  of  the  police  under  the 
words  in  section  157  "  to  investigate  the  facts  and  circumstances 
"  of  the  case  and  to  take  such  measures  as  may  be  necessary 
"  for  the  discovery  and  arrest  of  the  offender  "  ;  and  in  section 
157  there  is  no  provision  preventing  the  police  of  one  police 
station  from  acting  under  that  section  in  the  jurisdiction  of 
another  police  station. 

I  therefore  overrule  the  objection  and,  inasmuch  as  the 
learned  counsel  has  no  farther  arguments  to  offer,  I  reject  the 
revision. 

Revision  rejected. 
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No.  13. 

Before  Hon.  Mr.  Justice  Scott-Smith. 

LADHA  SINGH— PETITIONEE, 

Versus 
CROWN— RESPONDENT. 

Criminal  Revision  No.  1591  of  1914. 

Criminal  Procedure  Code,  1898,  sections  195  and  4.7G—san,etion  to 
ffoseciite—to  whom  granted — delegating  the  right  of  filing  complaint. 

The  Deputy  Commissioner  and  District  Magistrate  gave  sanction  for 
prosecution  of  the  appellant  under  section  182  of  the  Penal  Code  for  giving 
false  information  to  him  in  2  written  applications  making  certain  charges 
against  a  Naib-Tahsildar  and  directed  the  police  to  chalan  the  case  and  the 
Public  Prosecutor  to  appear  -for  the  Crown  and  the  case  to  be  tried  by  a 
certain  Magistrate. 

Held,  by  the  Chief  Court  that  under  section  195  of  the  Code  of  Criminal 
Procedure  sanction  to  prosecute  is  granted  to  a  private  person  who  applies 
for  it  and  an  application  is  a  necessary  precedent  to  the  grant. 

23  P.  R.  (C'/'.j  1901  (1),  30  P.  R.  {Or.)  1905  (2j  and  5  Indian  Cases 
721  (3),  referred  to. 

Held  also,  that  the  Deputy  Commissioner  could  not  act  under  section  476 
as  the  facts  were  not  brought  to  his  notice  in  the  course  of  a  judicial 
proceeding. 

Held  further,  that  the  Deputy  Commissioner  could  not  delegate  the  filing 
of  the  complaint  to  the  Public  Prosecutor  and  that  for  all  these  reasons  the 
order  must  be  set  aside. 

I.  L.  R.  38  Bom.  642  (648j  C4),  referred  to. 

Jtevision  from  the  order  of  Ideutenant-Oolonel  0.  P.  Egerton, 
Sessions  Judge,  Rawalpindi,  dated  the  Sth  Augtmt  1914, 
affirming  that  of  W.  0.  lienouf,  Esquire,  District  Magistrate, 
Baioalpindi ,  dated  the  Sth  July  1914,  sanctioning  prosecution 
of  the  petitioner. 

Govind  Das,  for  petitioner. 

Dalip  Singh,  for  respondent. 

The  judgment  of  the  learned  Judge  was  as  follows  : — 
19^^  Feby.  1915.  Scott-Smith,  J. — At  the  last  hearing   Mr.    Bevan    Pefcman 

took  time  to  consider  the  ruling  in  I.  L.  B.  .38  Bom.,  page 
642  (at  page  648)  (4)  in  which  it  is  laid  down  that  a  pei'son 
cannot  delegate  to  another  the  right  to  file  a  complaint.  Mr. 
Dalip  Singh  who  now  appears   for   the    Government   Advocate 


(1)  23  P.  R.  {Cr.)  1901  {Atma  Ram  v.  Emperor). 

(2)  30  P.  R.  (Cr.)  1905  {Inder  Bhan  v.  King-Emperor). 

(3)  (1909)  5  Indian  Cases  721  (Elahi  Bvx  v.  Emperor). 

(4)  (1914)  I.  L.  R.  38  Bom.  642  (648)  {F.  B.)  (In  re  Punamchand  Mavek- 

lal). 
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says  the  correctness  of  this  ruling  is  not  disputed  by  the  said 
officer  of  the  Local  Government  and  he  cannot  support  the 
order  of  the  Deputy  Commissioner  and  District  Magistrate. 

This  was  clearly  a  case  where  the  Deputy  Commissioner 
could  not  sanction  the  prosecution.  Sanction  is  granted  to  a 
private  person  who  applies  for  it,  and  an  application  is  neces- 
sary precedent  to  the  grant,  see  23  P.  7?.  of  1901  (1),  30  P.  B. 
of  1905  (2)  and  5  Indian  Cases,  page  721  (3). 

The  Deputy  Commissioner  could  not  act  under  section  476, 
Criminal  Procedure  Code,  as  the  facts  were  not  brought  to  his 
notice  in  the  course  of  a  judicial  proceeding. 

Finally  he  could  not  delegate  the  filing  of  the  complaints 
to  the  Public  Prosecutor.     He  could  himself  have  filed  them. 

I  therefore  allow  the  revision  and  set  aside  the  oiders  of 
the  Deputy  Commissioner  and  District  Magistrate. 

Revision  allowed. 


No.  14. 

Before  Ron,  Sir  Alfred  Kensington,  Kt.,  Chief  Judge,  and 
Bon.  Mr.  Justice  Raftigan. 

MUHAMMAD  SH A  RIF— (Convict)— APPELLANT, 

Versus 
CROWN— RESPONDENT. 

Criminal  Appeal  No.  865  of  1914. 

Indian  Penal  Code,  sections  380,  75  and  59— theft  in  dwelliiig  house— 
punishment  after  previous  conviction— transportation. 

Held,  that  under  section  75  of  the  Penal  Code,  if  a  sentence  of  trans-- 
portation  is  awarded,  it  must  be  for  life. 

31  P.  R.  (Cr,)  1903  (4)  and  /.  L.  R.  1  All.  43  (F.  B.)  (5),  referred  to. 

Held  however,  that  the  Court  can  under  section  75  sentence  the  offender, 
in  the  alternative,  to  imprisonment  for  a  terra  which  may  extend  to  10  years 
and  thereafter  under  the  provisions  of  section  59  the  Court  can.  instead  of 
awarding  sentence  of  imprisonment,  sentence  the  offender  to  transportation 
for  a  term  not  less  than  7  years  and  not  exceeding  the  term  for  which 
under  the  Code  such  offender  is  liable  to  imprisonment. 

Appeal  from  the  order  of  Lieutenant  Colonel  C-  P.  Egerton,  Sessions 
Judge,  llaioalpindi  Division,  dated  the  14^/i  October  1914. 

Nemo,  for  appellant. 
Nemo,  for  respondent. 

(1)  23  P.  R  (Cr.)  1901  (Atma  Ram  v.  Emperor). 

{2j  30  P.  R.  (Cr.)  1905  (Inder  Bhan  v.  King-Emperor). 

(3)  (1909)  5  Indian  Cases  721  (Elahi  Bux  v.  Emperor). 

(4j  31  P.  R.  (Cr.)  1903  (Arura  v.  Emperor). 

(5j  (1875;  I.  L.  R.  1  All.  43  (F.  B.)  {Queen  v.  Naiada). 
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The  judgment  of  the  Court  was  delivered  bj — 

2bth  Feby.  1915.  Rattigan,    J. — The    appellant,    Muhammad     Sharif,     aged 

29,  has  been  convicted  by  the  Sessions  Judge,  Rawalpindi 
Division,  of  an  offence  punishable  under  section  880,  Indian 
Penal  Code,  and  in  view  of  his  four  previous  convictions,  (the 
last  of  which  was  had  on  the  3rd  April  1908  when  he  was 
sentenced  to  7  years'  rigorous  imprisonment)  has  been 
sentenced,  under  section  75,  Indian  Penal  Code,  to  transporta- 
tion for  14  years. 

The  Judge  in  Chambers  before  whom  this  appeal  came  in 
the  first  instance  was  satisfied  that  the  appellant's  guilt  had 
been  clearly  established,  but  referred  the  question  of  the 
legality  of  the  sentence  to  a  Division  Bench  for  determination, 
as  under  the  rules  of  this  Court  he  had  himself  no  jurisdiction 
to  interfere  therewith. 

There  can  be  no  doubt  that  the  sentence  passed  by  the 
Sessions  Judge  is  illegal,  as  under  section  75  of  the  Code  (as 
amended  by  Act  III  of  1910),  the  Court,  if  it  awards  a  sentence 
of  transportation,  must  sentence  the  convict  to  transportation 
for  life  (see  31  P.  B.  (Cr.)  1903  (I),  and  /.  L.  B.  1  All.  43 
(F.B.){2)). 

In  lieu,  however,  of  such  sentence,  it  may  sentence  the 
convict  to  imprisonment  of  either  desci'iption  for  a  term  which 
may  extend  to  ten  years,  and  under  the  provisions  of  section 
59  of  the  Code,  it  may,  in  every  case  in  which  the  offender  is 
punishable  with  imprisonment  for  a  term  of  seven  years  or 
upwards,  instead  of  awarding  sentence  of  imprisonment, 
sentence  the  offender  to  transportation  for  a  term  not  less  than 
seven  years  and  not  exceeding  the  term  for  which  under  the 
Code  such  offender  is  liable  to  imprisonment. 

In  the  present  case  the  appellant  undoubtedly    deserves   a 
severe   punishment,    but    as  the  Sessions  Judge  was  apparently 
of  opinion  that  it  was  not  necessary  to  sentence    him    to    traus- 
.  portation   for   life,    we    do   not  propose  to  enhance  the  sentence 

awarded.  The  provisions  of  the  law  must,  however,  be 
obiserved,  and  we  thei-efore  so  far  accept  this  appeal  as  to  set 
aside  the  sentence  passed  by  the  Sessions  Judge  and  in  lieu 
thereof  we  sentence  the  appellant,  under  the  combined  provi- 
sions of  sections  380,  75  and  59  of  the  Code,  to  transportation 
for  ten  years.     In  all  other  i-espects  the  appeal  is  rejected. 

Appeal  accepted  in  part. 


(1)  31  P.  R.  {Cr.)  1903  (Anirri  v.  Eviperor). 

(2)  (1875)  /.  L.  It  1  All.  43  {F.  D.)  [Queen  v.  Nuiadu). 
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Special  Bench. 

No.  15. 

Before  Eon.  Mr.  Justice  Johnstone,  'Hon.  Mr.  Justice  Chevis 
and  Hon.  Mr.  Justice  LeRossignol. 

AMAR   SINGH— PETITIONER, 

Versus 
CROWN— RESPONDENT. 

Criminal  Miscellaneous  Case  No.  11  of  1915. 

Indian  Press  Act,  1910,  section  4  (I)  and  explanalioti  II  and  sections  17 
and  20 — contents  of  notice  of  forfeiture  inaccurate  and  unfair  account  of  an 
occurrence-  -other  articles,  admissible  for  what  purpose  —relevamnj  of  ac^.vint 
of  conduct  of  authorities  in  British  colonies  other  than  India. 

Held,  that  it  is  not  necessary  that  the  particular  passage  objected  to  in  an 
article  should  be  specified  in  the  notice  issued  by  the  Local  Government 
under  section  4  (1)  of  the  Indian  Press  Act. 

20  Indian  Cases  977  (1),  referred  to. 

Held  also,  that  an  account  of  the  voyage  and  adventures  of  the  "  Komagata  , 

Maru  "  and  of  the  Budge  Budge  riot,  so  inaccurate,  so  misleading  and  so 
unfair  to  the  Government  as  to  be  likely,  apart  from  all  "  comments  "  to 
eicite  hatred,  contempt  or  disaffection,  does  not  fall  within  the  exception 
embodied  in  explanation  It  of  section  4  (1)  of  the  Act. 

Held  also,  that  certain  articles  from  other  issues  of  the  newspaper 
concerned,  put  forward  by  the  applicant,  were  only  admissible  for  the  purpose 
specified  in  section  20  of  the  Act,  viz.,  "  in  aid  of  the  proof  of  the  nature  and 
tendency  "of  the  article  of  6th  October  1914  referred  to  in  the  Government 
notice  of  forfeiture. 

27  P.  R.  (Cr.)  1914  (F.  B.)  (2),  referred  to. 

Held  further,  that  although  the  hatred  and  contempt  or  disaffection  likely 
to  be  excited  must  be  shown  to  be  against  the  Indian  Government  and  not 
against  the  Canadian  authorities  or  the  Governor  of  Hong  Song,  the  alleged 
conduct  of  those  authorities  was   made   use  of  in  such  a  way  as  to  make  the  • 

inaccurate  and  unfair  statement  of  that  conduct  relevant  in  this  case. 

Application  under  section  17  of  the  Indian  Press  Act,  1910,  to  set 
aside  the  order  of  the  Local  Government,  dated  I4th  October 
1914!,  forfeiting  the  secimtij  deposit  of  Rs.  ], 000  viade  by  the 
Loyal  Printing    Press  '-f  Lahore. 

Sewa  Ram  Singh,  for   petitioner. 
Government  Advocate,  for  Crown. 
The  judgment  of  the  Court  was  delivered  by — 

Johnstone,    J.— On   6th    October    1914   the    Urdu     paper     2eth  Feby.  1915. 
Sher-i-Punjab,    published    in  Lahore  and  printed  in  the  "  Loyal 

(1)  (1913)  iOlr.diov  fcf.'.- £77  (Molcmcd  Ali\.  Ewperor). 

{.2)  27  P.  P.  {Cr.)  1914  {F,  B.)  {Chulam  Kadir  Kkan  v.  Croun).       »     - 
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Printing  Press  "  at  that  place,  included  an  article  headed 
"  The  victims  of  Suspicion  ";  and  8  days  later  the  Local 
Government,  by  notice  under  section  4  (1)  of  the  Indian  Press 
Act,  1910,  confiscated  the  Press's  security  deposit  of  Rs.  1,000 
and  declared  all  copies  of  the  paper  of  6th  October  1914 
"  forfeited  to  His  Majesty,"  the  reason  stated  being  that  the 
article  aforesaid  was,  in  the  opinion  of  the  Local  Government, 
likely  to  bring  into  hatred  and  contempt  the  Government 
established  by  law  in  British  India  and  to  excite  disaffection 
towards  the  said  Government. 

Under  section  17  of  the  same  Act  an  application  to  set 
aside  the  Local  Government's  aforesaid  order  has  been  filed  on 
behalf  of  the  Proprietor  and  Keeper  of  the  said  press,  and  we 
have  heard  the  arguments  laid  before  us  on  his  behalf  by  his 
learned  pleader,  Mr.  Sewa  Rim  Singh,  with  the  result  that,  in 
our  opinion,  the  order  of  forfeiture  was  fully  justified  and  that 
the  application  must  fail.  The  matter,  indeed,  seems  to  us  so 
clear  that  we  have  not  thought  it  necessary  to  call  upon  the 
learned  Government  Advocate  to  answer  Mr.  Sewa  Ram  Singh. 

A  few  of  the  principal  points  raised  in  argument  may  be 
touched  upon.  It  is  complained  that  the  particular  passage 
objected  to  in  the  article  should  have  been  specified  in  the 
notice  ;  but  the  ruling  20  I.  C,  977  (1)  fully  meets  this 
contention.  However,  in  order  that  the  applicant  might  suffer 
no  unfair  disadvantage,  the  Government  Advocate  at  our 
suggestion  indicated  the  specially  objectionable  passages,  at 
the  same  time  saying  that  the  whole  tone  of  the  article  was  bad. 

Then  Explanation  II  to  section  4  of  the  Act  was  invoked  ; 
but  it  seems  to  us  that  the  gravamen  of  the  charge  made  by 
Government  against  the  article  is  not  so  much  that  it  contains 
"  comments  "  on  the  acts  of  the  authorities  as  that  it  consists 
of  an  account  of  the  voyage  and  adventures  of  the  "  Komagata 
Mara  "  and  of  the  Budge  Budge  riot  so  inaccurate,  so  mis- 
leading and  so  unfair  to  those  authorities  as  to  be  likely,  apart 
from  all  "  comments,"  to  excite  the  feelings  mentioned  in  the 
notice. 

In  the  printed  paper-book  we  have,  at  the  instance  of  the 
applicant,  some  5  other  articles  from  other  issues  of  the  paper, 
put  forward  as  showing  that  the  general  tone  of  the  paper  is, 
if  anything,  extravagantly  loyal.  The  learned  Government 
Advocate  objected  to  the  admissibility  of  these  articles,  point- 
ing   to  certain    remarks  in  27  P.  It  1914  {Gr.)  (2),     As  to  this 

(1)    (1913)  20  Indian  Cases  977  (Mahomed  Ali  v.  Emperor). 
(2j    27  /-.  R.  {Cr.)  1914  (F.  B.)  {Ghulam  Kadir  Khan  v.  Crown). 
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we  must  lay  it  down  that  the  articles  ai'e  admissible  for  the 
purpose  specified  in  section  20  of  the  Act  alone,  i.e  ,  "  in  aid  of 
the  pi'oof  of  the  nature  or  tendency  "  of  the  article  of  6th 
October  19)4  ;  and  after  reading  the  said  articles  we  can  only 
express  the  view  that  they  do  not  in  any  way  prove  that  the 
article  now  under  consideration  is  harmless  or  innocent. 

Then  Mr.  Sewa  Ram    Singh    contends,   on  the  strength  of 

the  wording  of  the    Act,    that   the   hatred   and   contempt    and 

disaffection    likely  to    be   excited    must  be  shown  to  be  against 

the  Indian  Government  and  not  against  the  Canadian  authorities 

or  the  Governor  of  Hong  Kong.     This  is  true  in   a  sense  ;    but 

the  article  aims  at  literary    effect   and    works   up  to   a   climax 

thus — first,   the   Hong    Kong    people    tried  to  prevent  the  ship 

from  sailing  to  Vancouver,  owing    to   "  suspicion  ";   secondly, 

the  ship  arrived  at  Vancouver,  the  passengers  were  not  allowed 

to  land,  they  made  a  strike  "  from    starvation,"   the    people    of 

Canada   were   callous    to    their  sufferings,  and  the  police  there 

"  attacked  the  passengers  at  the  dead  of  night,"  the  ship   being 

driven  away     next   day    by     a  paiade  of   warships  ;   thirdly, 

arrived   at  Yokohama,  the  passengers  called  "  oppressed  {sitam 

rasida)  and  unfortunate  men  "  were  ill-tieated  by  the  Japanese 

and   told   they  would   not   be   allowed   to  land  at  Hong  Kong, 

though  never  before  had  the  laws  of  Hong  Kong  been    used    in 

this  way  ;    fourthly,  the    "  bad  end,"  "  the  painful  and  dreadful 

"  circumstances  the  poor  victims  of   suspicion  had  to    face,  on 

"  reaching  their   home,    owing  to  m^re  suspicion.     The  end  of 

"  their  hardships  at   last   came   in   the   form   of  bloodshed   at 

"  Budge   Budge,  where  16  of  these  affliction-stricken  men   were 

"  hit   by   gun-bullets  and   gave  up   their   lives    writhing  with 

"  pain.     Many  were  wounded,  etc.,  etc," 

When  the  alleged  oppressive  conduct  of  Canada  and  Hong 
Kong  is  made  use  of  in  this  way,  we  cannot  accede  to  the 
contention  that  the  inaccurate  and  unfair  statement  of  that 
conduct  is  irrelevant  in  such  a  case  as  the  present. 

We  need  not,  however,  labour  this  point,  for  the  part  of 
the  article  given  in  brief  above  as  "  fourthly  "  proves 
Government's  case  without  more.  The  Editor  knew,  for  he  had 
full  cognizance  of  the  Government  communique  oi  2nd  October 
1914,  printed  in  the  Civil  and  Military  Gazette  and  in  many 
newspapers,  and  reproduced  (so  Mr.  Sewa  Ram  Singh  tells 
us)  in  the  S her 'i- Punjab  itself  on  October  5th,  that  it  was  the 
returned  passengers  who  opened  fire  on  the  police  and  on  the 
British  officers  at  Budge  Budge,  that  many  of  them  were  armed 
with  deadly  weapons,  and  that  they  were  not  fired  upon  "  owing 
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to  mere  suspicion."  Instead  of  telling  the  story  in  a  fair  and 
impartial  way,  the  article  entirely  suppresses  all  mention  of  the 
weapons  in  the  hands  of,  and  used  with  deadly  effect  by,  the 
passengers,  and  distinctly  leaves  the  impression  of  a  massacre 
by  the  police  of  a  number  of  unarmed  and  helpless  men.  The 
feelings  such  a  story,  if  believed,  must  aroase  against  the 
British  authorities  are  obvious. 

The  last  paragraph  of  the  article,  which  consists  of 
"  comments,  "  makes  the  matter  even  worse.  "  They  were 
not  given  an  opportunity  for  trying  to  lemove  the  suspicion  ?  " 
It  is  idle  for  the  apologist  of  a  body  of  men  armed  with  loaded 
guns  and  pistols  to  talk  of  those  men  removing  the  suspicion 
resting  upon  them,     "  The    barbarians  of  Kabul  and  Yaghistan 

"are   not   accorded  such   treatment are  free  to    move 

"  about  and  go  anywhere  they  like,  etc  ?  "  It  is  hardly  fair 
comment  for  the  paper  to  try  to  make  its  readers  think  that  it 
was  barbarous  and  oppressive  for  the  Government  of  India  to 
take  or  ler  with  a  gang  of  armed  desperadoes,  and,  under  a 
lawful  Ordinance,  to  arrange  for  their  return  to  their  homes 
under  special  control  in  special  trains.  "  In  short,  these 
affliction-stricken  men  became  victims  of  suspicion  and  had  to 
face  this  last  calamity  without  any  fault  ?  ".  As  to  the  last 
three  words  we  need  only  saj^  that  they  may  be  in  keeping  with 
the  facts  as  given  in  the  article,  but  they  are  not  in  keeping 
with  the  real  facts  as  known  to  the  Editor,  and  the  "  comment  " 
proves  to  the  hilt  the  evil  intention  in  the  misstatement  of  the 
facts.  These  men  committed  a  "  fault  "  in  landing  in  British 
India  with  arms,  for  which  they  had  no  licenses  ;  and  they 
went  further,  and,  in  using  those  arms  to  kill  policemen,  who 
were  merely  doing  their  duty,  they  committed  another  and 
greater  ■'  fault,  "  which  proved  their  undoing. 

The  application  is  dismissed  with  costs,  Rs.  80. 

Apflication  dismissed. 

No.  16. 

Before  Hon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge, 
and  Hon,  Mr.  Justice  Rattigan. 

DHIAN  SINGH    AND  OTHERS— (Convicts)— 

APPELLANTS, 

Versus 

CROWN— RESPONDENT. 

Ci-iminal  Appeals  Nos.  144  to  147,  150,  151  and  164  of  1 9l 5. 

Indian  Penal  Code,   i^ections  149   and  ZQ2— charge— omission   in— hew 
dealt  icith  on  appeal— Cri7ninal  Frocedure  Code,   1898^  section   537— respon- 
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nihility  of  all  members  of  an  unlawful  assembly  for  an  offence  committed  by 
some  of  them  and  known  to  he  likely  to  he  committed. 

Held,  that  in  an  appeal  from  a  sentence  under  sections  149  and  .302  of 
the  Penal  Code  the  Court  will  not  interfere  with  the  order  of  the  lower  Court 
on  the  ground  of  any  omission  in  the  charge  unless  such  omission  hag 
in  fact  occasioned  a  failure  of  justice. 

7.  L.  R.  .39  Cal.  781  (I),  not  followed. 

Held,  also,  that  member-;  o[  a  party  setting  out  heavily  armed  for  the 
purpose  of  committing  dacoity  must  have  known  that  there  was  ever}' 
likelihood  of  something  occurring  either  on  their  way  or  at  the  scene  of 
dacoity  to  interfere  with  their  criminal  plans  and  that  their  deliberate 
intention  was  to  use  their  arms  wherever  necessary,  either  to  effect  the 
object  in  view  or  to  avoid  the  risk  of  capture  at  any  stage  of  the  adventure,  and 
therefore  when  some  of  the  members  of  the  party  fired  upon  the  Police  which 
had  stopped  the  party  on  the  road  and  killed  two  men,  all  were  guilty  of 
the  olTonce  of  murder  under  sections  119  and  302  of  the  Penal  Code. 

61  P.  R.  (Cr.)  1887  ^2),  referred  to. 

Appeal  from  the  order  of  Major  B.  0.  Roe,  Sessions  Judge,  FerozC' 
*  pore,  dated  the  2nd  day  of  February  J  915. 

Beechej,  Maaoliai-  Lai  and  Vaughan,  for  appellants. 

Government  Advocate,  for  respondent. 

The  judgment  of  the  Court  was  delivered  by — 

Sir  Alfred  Kensington,  C.  J. — 
*  *  *  #  *  #  « 

The  question  what  offence  has  actually  been  committed  by 
the  appellants  other  than  Jagat  Singh,  whose  conviction  under 
section  302,  Indian  Penal  Code,  is  clear  enough,  was  not  very 
carefully  considered  by  the  Sessions  Judge,  and  their  conviction 
in  general  terms  under  section  302,  read  with  section  149, 
Indian  Penal  Code,  leaves  something  to  be  desired  in  point  of 
precision.  He  has  taken  these  two  sections  as  covering 
generally  the  first  four  charges  against  the  appellants,  which 
deal  separately  with  the  mnrder  and  abetment  of  murder  of 
each  of  the  two  men  killed  at  Misriwala  ;  and  has  not  discussed 
the  question  of  abetment  at  all. 

Counsel  has  made  a  good  dea,l  of  this  indefiuiteness  as  to 
the  specific  offences  of  which  the  appellants  have  been  convicted, 
and  has  also  laid  stress  upon  the  omission  in  the  charges  as 
drawn  to  set  out  the  precise  common  object  which  the  rioters 
were  alleged  to  have  in  view,  relying  in  particular  on  the 
ruling  /.  L.  It.  39  Cal.  781  (I),  in  support  of  liis  conten- 
tion that  the  omission  is  a  fatal  defect. 


^th  March  1915. 


(Ij  (I912j  /.  L.  R,  39  Cul.  781  (Kudrutullah  v.  Emperor). 
(2)  61  P.  B.  {Cr.)  1887  {Madat  Khan  v.  Empress). 
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So  far  as  concerns  the  form  of  the  charges  we  consider 
that  section  537  of  the  C/rirainal  Procedure  Code  amply  covers 
any  technical  deficiencies  there  may  have  been  in  this  case, 
and  we  are  satisfied  that  the  appellants  could  have  been  under 
no  misapprehension  of  the  natuie  of  the  ofEences  charged 
against  them.  With  all  due  respect  we  feel  unable  to  follow 
the  learned  Judges  of  the  High  Court  of  Calcutta  in  their 
conclusion  that  the  specific  common  object  of  a  riot  must 
necessarily  be  set  out  in  a  charge  including  section  149, 
Indian  Penal  Code.  We  can  easily  understand  that  it  may  be 
desirable  to  do  so  in  a  particular  case,  but  we  are  not  prepared 
\  to  go  further  and  lay  down  any  general  proposition  of  law   on 

the  point,  and  we  do  not  consider  it  incumbent  on  us  to  do 
more  than  ascertain  what  the  law  requires,  namely,  whether 
an  omission  in  the  charge  has  in  fact  occasioned  a  failure  of 
justice.  In  the  case  before  us  we  are  clear  upon  this  essential 
point  that  there  has  been  no  such  failure  of  justice. 

So  far  as  rulings  go,  there  has  been  a  more  exhaustive 
discussion  of  section  149,  Indian  Penal  Code,  in  61  P.  R.  1887 
(Cr.)  (1),  dealing  with  the  two  parts  of  the  section  covering, 
(1)  the  common  object  prosecuted  and  (2)  the  object  which 
the  members  of  an  unlawful  assembly  must  have  known  to  be 
likely  to  be  committed .  It  was  there  pointed  out  that  for  the 
latter  portion  of  the  section  which  is  more  directly  applicable 
to  the  facts  now  before  us,  there  must  be  an  expectation 
founded  upon  facts  known  to  all  the  members,  amounting  to 
something  more  than  a  mere  speculation 

We  have  no  sort  of  doubt  that  this  condition  was  amply 
fulfilled  in  the  present  case.  The  whole  of  the  party  which  set 
out  together  from  Ferozepore  must  have  known  that  the 
common  intention  was  to  commit  dacoity,  that  the  party  was 
going  heavily  armed,  that  there  was  every  likelihood  of  some- 
thing occurring  either  on  their  Avay  or  at  the  scene  of  dacoity 
to  interfere  with  their  highly  criminal  plans,  and  that  their 
deliberate  intention  was  to  use  their  arms,  whenever  necessary, 
either  to  effect  the  object  in  view  or  to  avoid  the  risk  of  capture 
at  any  stage  in  the  adventure. 

In  other  words,  the  party  had  made  up  their  minds 
before  they  started  to  stick  at  nothing  in  the  way  of  violence 
which  would  secure  their  success  and  safety.  Looking  at  the 
whole  enterprise  in  this  light  each  member  of  the  party  is 
equally  liable  for  the  fatal   c  )nsequences   of   their    stoppage  on 

(1)  61  P.  i?,  (Cr.)  1887  {Madat  Khan  v,  EmpresB). 
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suspicion  while  still  on  the  road.  It  would  not  be  a  mere 
speculation  that  they  might  be  stopped.  They  would  all  know 
that  such  stoppage  was  quite  likely  and  would  effectually 
wreck  their  nefarious  schemes  unless  resisted  with  desperate 
violence.       We    must   hold   therefore   that  the  appellants  were  -'"—-, 

liable  equally  with  others  who  escaped  for  both  the  murders 
which  occurred,  as  being  a  contingency  for  which  they  were 
prepared  beforehand  and  which  they  knew  to  be  likely  to 
occur.  The  omission  to  set  all  this  out  in  the  charges  (1)  and 
(3)  cannot  have  misled  the  appellants  in  any  way  in  respect  of 
the  defence  which  they  were  able  to  put  forward,  and  we  think 
that  it  would  be  directly  opposed  to  law  to  hold  that  the 
omission  constitutes  a  fatal  defect. 

[The  rest  of  the  judgment  is  not  required  for   the  purpose 
of  this  report.] 

Appeals  dismissed. 


No.  17. 

Before  Bon.  Mr.  Justice  Johnstone  and  Hon.  Mr.  Justice 

Bat  tig  an. 

BALMOKAND   AND  OTHERS— APPELLANTS, 

Versus 
CROWN— RESPONDENT. 

Criminal  Appeals  Nos.  851,  etc.,  of  1914. 

Indian  Penal  Code,  section!^  102-B,  109, 115, 120-i,  121-.4,  Ui-A,  andZ02 
— conspiracy  to  murder — proper  sentence— charge — omissions  iri— Criminal 
Procedure  Code,  1898,  sections  225,  337  and  1%— legality  of  pardon  granted 
to  approver— necessity  for  sanction — ichat  evidence  admissible  against  members 
of  conspiracy— Indian  Evidence  Act,  1872,  section  10  and  illustration- 
inconsistency  pointed  out— value  of  illustrations — sections  i,  lli  illustration 
(b)  and  IS3— evidence  of  accomplice — value  of — corroboration. 

Held  per  curiam,  that  a  charge  under  section  302/102-B.  of  the  Penal 
Code  is  not  bad-— 

(0)    because  it  states  no  definite  date  on  which  accused  did  "  agree," 

(b)  because  it  states  that  the  accused  "  agreed  "  at  Lahore  and  Delhi 

or  in  other  places  in  British  India  and   does  not  state  what 
other  places  are  referred  to,  and 

(c)  because  it  does  not  saj'  ichom  the  conspirators  agreed  to  murder. 

7  Q.  B.  D.  2U  :  50  L.  J.  Mag.  Cases  113  (1),  referred  to-7.  L.  H.  33  Cat. 
295  (F.  B.)  (2),  distinguished. 


(1)  7  Q.  B.  D.  244  :  50  L.  J.  Mag.  Cases  113  (Reg.  v.  Most). 

(2)  (1905)  I.  L.  R.  33  Cal.  295  (F.  B.)  {Poresh  Nath  Sircar  V.  Emperor). 
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And  no  omission  of  the  kind  could  be  regarded  as  material  unless  the 
accused  was  in  fact  misled  by  it  and  it  had  occasioned  a  failure  of  justice, 
tide  section  225  of  the  Code  of  Criminal  Procedure. 

HeZd  flZso  per  CMriam,  that  the  terms  of  section  10  of  the  Evidence  Act 
are  "  wider  "  than  the  English  Law  on  the  subject,  and 

Eeld  per  Johnstone,  J.  that  where  the  prosecution  has  produced  priind 
facie  proof  of  a  conspiracy  to  murder  and  that  the  appellants  were  one  and 
all  members  of  that  conspiracy,  anything  said  or  done  by  any  one  of  the 
conspirators,  whether  accused  or  not,  in  reference  to  the  said  common  intention 
after  that  intention  uas  first  entertained  by  Qjjy  off  ^em  is  a  relevant  fact 
against  each  and  all  of  the  accused  as  well  for  the  purpose  of  proving  the 
existence  of  the  conspiracy  as  for  the  purpose  of  shewing  that  "  any  person  " 
was  a  party  to  it. 

Held  per  Rattigan,  J.  that  in  order  to  decide  in  the  present  case  whether 
any  act  done  or  statement  made  or  thing  written  by  an  alleged  conspirator 
is  admissible  in  evidence  against  any  of  the  accused  persons,  the  test  is  to 
see  first  whether  there  is  reasonable  ground  to  believe  that  a  conspiracy  existed 
between  him  and  such  person  and  secondly  whether  such  act,  statement  or 
writing  had  reference  to  their  common  intention. 

The  inconsistency  between  the  section  and  the  illustration  to  it,  pointed 
out. 

1-4  Cal.  W.  N.  1115  (1),  Ameer  Ali  and  Woodrolfe's  Law  of  Evidence, 
3rd  edition,  p.  120,  Koscoe's  Criminal  Evidence,  11th  edition,  p.  405  and 
Cunningham  and  Shephard's  Evidence  Act,  11th  edition,  pp.  29-30,  referred  to. 

Also  Russell  on  Crimes,  6th  edition.  Vol.  I,  p.  528,  last  para,  and  Taylor 
on  Evidence,  10th  edition.  Vol.  I,  p.  420,  para.  594,  16  Cal.  W.  N.  1105  :  16 
Indian  Cases  257  (2;  and  I.  L.  R.  30  Cal.  983  (3). 

Held  per  Rattigan,  J.  that  illustrations  appended  to  sections  of  an  Act 
of  the  legislature  are  not  to  be  taken  as  express  provisions  of  law  or  as 
binding  on  Courts. 

Ameer  Ali  and  Woodroffe's  Evidence  Act,  3rd  edition,  p.  41  and 
authorities  there  cited,  referred  to. 

Held  per  Johnstone,  J.  that,  having  regard  to  sections  4,  ll4  illustration 
(b)  and  133  of  the  Evidence  Act,  the  Courts,  in  the  matter  of  the  value  of  an 
accomplice's  evidence,  are  not  tied  down  in  any  technical  way  but  it  is  their 
duty,  when  deciding,  (i)  whether  any  corroboration  of  a  particular  accomplice 
is  required,  (zi)  what  amount  or  kind  of  corroboration  is  requii'ed,  to  look  at  the 
question  as  a  prudent  man,  desiring  to  avoid  error  and  to  arrive  at  the  tmth, 
would  look  at  it. 

14  P.  R.  {Cr.)  1894  (4),  5  P.  R.  (Cr.)  1902  (5),  28  P.  W.  R.  (Cr.)  1907  (6), 
36  P.  W.  R.  {Cr.)  1910  (7),  19  P.  W.  R.  (C/-.N  1912  (8),  19  P.  L.    R.   1911    (9j, 


(1)  (1910)  14  Cal.  17.  N.  1115  (Brindree  Kumar  Gliose  V.  Emperor). 

(2)  (1911 J  16  Cal.  W.  A'.  1105  :  16  Indian  Cases  257  (Pidin  Behari   Das 

V.  King-Emperor). 

(3)  (1903)  /.  L.  R.  30  Cal.  983  {Kadambini  Dassi  v,  Kumudini  Dassi). 
{■i)  14  P.  R.  iCr.)  1894  {.Mannin  v.  Queen-Empress^. 

(5;  5  P.  R.  (Cr.)  1902  (Wazir  Khan  v.  Emperor). 
(6)  28  P.  W.  R.  (Cr.)  1907  (Chet  Singh  v.  Crown). 
(7;  36  P.  W.  R.  (Cr.)  1910  {Amar  Das  v.  Crowri). 
(8;  19  P.  W.  R.  (Cr.)  1912  {Lad  Khan  v.  Crown). 
(9;  19  P.  L.  R.  1911  {Hira  v.  Crown). 
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/.  L.  R.  29  Cal.   782  (787)   (1)  and  /.  L.  R.  10   Cal.  970  (973,  975)  (2), 
referred  to. 

Held  per  Rattigan,  J.  that  if  a  Court,  while  keeping  in  view  the  presump- 
tion that  an  accomplice  is  unworthy  of  credit  imless  he  is  corroborated  in 
material  particulars  and  after  making  due  allowance  for  the  considerations 
which  render  the  evidence  of  an  accomplice  untrustworty,  nevertheless, 
comes  to  the  conclusion  that  such  evidence  is  true,  although  uncorroborated, 
and  that  it  establishes  the  guilt  of  the  accused,  it  is  its  duty  to  convict. 

I.  L.  R.  7  All.  160  (163)  (3)  and  /.  L.  R.  9  All.  528  (4),  referred  to. 

Held  per  curiam  that  the  pardon  granted  to  the  approver  by  the 
Committing  Magistrate  under  section  337  of  the  Code  of  Criminal  Procedure 
was  valid  notwithstanding  that  the  Magistrate,  besides  inquiring  into  the 
offence  under  sections  120-B  and  302,  with  which  the  accused  were  ultimately 
charged,  was  also  inquiring  into  an  offence  under  section  124-A.  of  the  Penal 
Code  which  is  not  exclusively  triable  by  the  Court  of  Sessions  or  the  High 
Court. 

Held  also  per  curiam  that  although  the  evidence  in  the  case  might  also* 
have  supported  charges  under  sections  12L-A  and  124- A  of  the  Penal  Code  no 
sanction  under  section  196  of  the  Code  of  Criminal  Procedure  was  necessary 
as  the  learned  Magistrate  did  not  try  the  accused  for  either  of  these  offences. 

Held  further  per  curiam  that  as  there  was  nothing  illegal  in  the  proce- 
dure, adopted  by  the  prosecution,  of  proceeding  against  all  the  accused  upon 
the  charge  of  conspiracy  to  commit  murder,  instead  of  charging  some  of  them 
with  the  actual  murder  of  deceased  and  the  others  with  the  offence  of  entering 
into  the  conspiracy  to  commit  mm'der,  the  Court  would  not  interfere  with  the 
discretion  of  the  prosecution,  particularly  at  this  stage. 

I.  L.  R.  38  Cal.  559  (578,  579)  (5)  and  12  Cox  C.  C.  87  (93)  (6), 
referred  to. 

Held  pe?-  Johnstone,  J.  that  there  were  not  two  conspiracies  in  this  case 
but  only  one  with  two  objects,  viz.,  to  commit  murder  and  to  cause  di>affec- 
tion  by  circulation  of  seditious  literature  and  therefore  the  conviction  of  A.  C, 
one  of  the  accused  appellants,  who  was  said  to  have  conspired  only  in  regard 
to  the  dissemination  of  seditious  literature,  was  not  illegal. 

15  Cal.  W.  N.  593  (7j,  distinguished. 

Held  per  Rattigan,  J.  that  direct  evidence  of  a  conspiracy  can  scarcely 
be  afforded  and  the  Court  may  infer  the  existence  of  the  general  agreement 
from  such  acts  and  conduct  of  the  various  accused  persons  from  time  to  time 
as  the  prosecution  may  be  able  to  prove. 

16  Indian  Cases  257  (312)  :  16  Cal.  W.  N.  1105  (8)  and  8  C.  and  P. 
p.  310  (9),  referred  to. 


(1)  (1902)  I.  L.  R.  29  Cal.  782  (787)  (Jamiruddi  Masalli  v.  Emperor). 

(2)  (1884)  /.  L.  R.   10   Cal.   970    (973,   975)     {Queen-Empress   v.  Bepin 

Biswas). 

(3)  fl884;  I.  L.  R.  7  All.  160  (163)  {Queen-Empress  v.  Kallu). 

(4)  (1887)  1.  L.  R.  9  All.  528  (Queen-Empress  v.  Gobardhan). 

(5)  (1911)/  L.R.38Cal.    559   (578,   579j    (F.    li.)   {Emperor  v.   Lalit 

Mohan). 

(6)  (1871)  12  Cox  C.  C  87  (93)  {Reg.  v.  Buulton). 

(7)  (1911)  15  Cal.  W.  N.  593  {Emperor  v.  Noni  Gopal  Gupta). 

(8j  (1911)  16  Indian  Cases  257  (312)  :  16  Cal.  W.  N.  1105  {Pulin  Bchari 

Das  V.  King-Emperor). 
(9)  8  C.  and  P.  310  {Rex  v.  Murphy). 
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Held  also  per  Rattigan,  J.  that  a  conspiracy  to  commit  murder  may  be 
fairly  and  justifiably  inferred  from  the  facts  that  certain  members  of  the 
conspiracy  actually  did  commit  murder  ;  that  in  the  house  of  another  member 
of  the  conspiracy  a  bomb  cap  was  discovered  ;  and  that  all  the  accused 
persons  were  concerned  directly  or  indirectly  with  the  distribution  of 
literature  which  was  intended  to  incite  persons  to  commit  murder,  and  that 
upon  proof  of  such  facts  every  member  of  the  conspiracy  would  be  responsible 
for  an  offence  committed  in  pursuance  of  the  conspiracy  and  it  would  not  be 
necessary  to  shew,  that  a  particular  member  actually  concerted  the  offence 
with  the  member  who  committed  it. 

I.  L.  E.  28  Cal  797  (1),  refen-ed  to. 

Held  further  per  Rattigan,  J.  that  having  regard  to  the  terms  of  section 
120B  of  the  Penal  Code,  if  A.  and  B.  conspire  to  commit  murder  and  B. 
subsequently  does  commit  murder,  A.  is  punishable  as  if  he  had  abetted  that 
murder,  ride  section  109 — but  if  B.  had  already  committed  a  murder  before 
A.  conspires  with  him  to  commit  murder,  A  would  be  liable  to  be  punished 
(if  in  point  of  fact  no  other  murder  is  committed)  only  to  the  extent 
provided  in  section  115. 

But  also  that  in  the  latter  case  the  offence  committed  by  B.  prior  to  the 
entry  of  A.  into  the  conspiracy  would  be  a  relevant  fact  as  indicating  the 
nature  and  objects  of  the  conspiracy. 

16  Indian  Cases  257  315)  (2),  referred  to. 

Appeal  from  the  order  of  M.  Harrison,  Esquire,  Additional  Sessions 
Judge,  Delhi,  dated  5th  October  1914. 

Beechey,  Nanak  Chand,  Sen,    Tek    Cliand  and   Raghunath 
Sahai,  for  appellants. 

Alston  and  Broadway,  for  Crown. 

The  judgment  of  the  learned  Judges  was  as  follows  :— 

lOth  Fehy.  1915.  Johnstone,  J. — The    Sessions   Court,   Delhi,  in    Trial  No.  6 

of  1914,  had  before  it  eleven  accused  persons,  the  charge  against 
them,  as  amended  by  the  learned  Sessions  Judge  on  11th  July 
1914,  in  the  course  of  the  trial,  being  as  follows  : — 

"  That  you  between  27th  day  of  March  1913  and  31st  March 
1914,  both  at  Delhi  and  Lahore  and  other  places  in  British 
India  did  agree  with  one  another  and  other  persons,  to  wit, 
Dina  Nath,  Sultan  Chand,  Rash  Bihari  Bose,  Hurdyal,  Arjan 
Lai,  Sethi,  Hari  Ram,  Sethi  and  other  persons  unknown,  to 
commit  the  oSence  of  murder  under  section  302,  Indian  Penal 
Code,  and  that  you  were  thereby  parties  to  a  criminal  conspiracy 
to  commit  the  offence  of  mui^der  ;  in  pursuance  of  which 
conspiracy  a  murder,  to  wit  the  murder  of  Ram  Padarath,  was 
committed    at   Lahore    on  17th  May  1913,  and  that  you  thereby 


(1)  (1901)  I.  L.  R.  28  Cal.  797  {Kalil  Muvda  v.  King-Emperor). 

{2)  1 1911J  IC  Indian  Cases  257  (,315)  {Pulin  Behari  Das  v.  King-Emperor). 
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committed  offences  punishable  under  sections  302/102-B  and 
302/109  of  the  Indian  Penal  Code  and  within  my  cognizance." 

After  a  long  and  patient  trial  lasting  continuously  from 
21st  May  1914  to  1st  September,  the  learned  Judge  took  time 
to    consider   the     case,     and     on    5th     October   passed    orders, 

acquitting  five  of  the  accused 

♦Called   Ram   Lai  in  tlie  rest  of  this     ^„„„„,,„  „„,^„i„  ni,T,^<-„  t  „i* 
judgment.  persons,  namely,  Uhhote  Lai* 

alias  Eam  Lai,  Charan  Das, 
Mannu  Lai,  Raghobar  Sharma  and  Khushi  Ram,  and  convicting 
the  other  six,  viz.,  Basant  Kumar  Biswas,  Abad  Bihari,  Amir 
Chand,  Balmokand,  Balraj  and  Hanwant  Sahai  under  section 
302/102-B.,  I.  P.  C,  the  following  sentences  being  neted 
out  : — Abad  Bihari,  Amir  Chand,  Balmokand,  death  ;  Basant 
Kumar  Biswas,  Balraj,  Hanwant  Sahai,   transportation  for  life. 

Pari  passu  with  the  above  case  the  Court  tried  Abad  Bihari 
and  Amir  Chand  aforesaid  on  a  charge  under  sections  4,  5  and 
8  of  Act  VI  of  1908  (Explosive  Substances  Act)  in  connection 
with  a  bomb  cap  said  to  have  been  found  ia  their  possession  on 
16th  February  1914,  and  (again  on  5th  October)  found  ti:em 
guilty,  and  under  section  4  of  tho  Act  sentenced  them  to 
transportation  for  20  years.  Though  the  finding  of  the  cap 
comes  inlo  the  other  case  and  will  have  to  be  discussed  by  us 
in  connection  with  it,  we  have  not  yet  heard  it  argued  upon 
qua  the  charge  under  the  Explosives  Act  ;  and  in  view  of  the 
findings  at  which  we  have  arrived  in  the  more  important  case, 
it  will  probably  be  unnecessary  for  us  to  deal  at  all  with  the 
appeals   in  the  minor    case  at  the  present  time.     What  we  have 

to   do    now   is  to  deal  withf 

tNos.   852,  853,   923,  851,   854,  92-1,     ,,         .  i        c   xi,        • 

Reference  135  of  1914,  Appeal  No.  905  the  six  appeals  ot  the  six 
and  Re^^sion  2069  of  1914.  convicted   men,    to    consider 

under  section  374,  Ci"iminal  Procedure  Code,  the  cases  of  the 
three  sentenced  to  death,  and  to  deal  with  an  appeal  and  an 
application  for  revision  put  in  on  behalf  of  Government,  namely, 
appeal  against  the  acquittal  of  Charata  Das  and  application  for 
enhancement  of  the  sentence  of  Basant  Kumar  Biswas.  We 
have  heard  these  seven  appeals  and  this  apjilication  fully  and 
ably  argued,  and  we  wish  to  express  here  our  indebtedness  to 
the  learned  Counsel  on  both  sides  for  the  valuable  assistance 
they  have,  one  and  all,  rendered  to  us. 

At   this    point   it   is    convenient  to  deal  finally  with  one  or 

two  matters  connected   with  the  wording  of  the  charge.     It  has 

been  argued   that  the  charge    is  vague  inasmuch  as  (a)  it  states 

no   definite   date   en   which  the  accused  did  "  agree,"  (6)  it  does 
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not  specify  the  "  other  places,"  (c)  it  does  not  say  whom  the 
conspirators  agreed  to  murder.  I  am  not  pi-essed  by  this 
contention.  As  regards  (a)  I  note  that  in  the  original  charge 
the  terminus  a  quo  was  1st  October  1910,  which  was  altered  to 
27th  March  1913,  by  way  of  somewhat  meticulous  precaution, 
because  the  latter  was  the  date  of  the  coming  into  force  of  the 
new  law  contained  in  section  120-B,  I.  P.  C.  I  would  rule 
without  hesitation  that  it  is  not  necessary  for  the  prosecution  to 
attempt  to  fix  a  precise  date  for  the  inauguration  of  the 
conspiracy  :  it  is  suflBcient  if  they  state  and  prove  that  between 
certain  dates  a  conspiracy  was  in  existence.  Similarly,  I  cannot 
see  that  the  accused  have  baen  in  any  way  prejudiced  by  the 
use  of  the  phrase  "  other  places  "  :  nothing  has  been  unfairly 
sprung  upon  them  under  co\'er  of  that  phrase.  Lastly,  it  is 
clear,  as  regards  (c),  from  the  evidence  produced  in  Court  that 
the  conspiracy  charged  was  an  agreement  to  murder  Europeans 
(especially  Britons)  and  officials  serving  the  British  Govern- 
ment. Therefore,  even  if  it  would  have  been  more  in  accordance 
with  the  requirements  of  law — section  22  I  (3)  and  section  222 
(1),  Cr.  P.  C — to  add  some  such  words  as  the  above,  one  has 
only  to  turn  to  section  225  of  the  same  Code  to  see  that  such 
an  omission,  which  could  not  "  in  fact  "  mislead  the  accused 
and  has  certainly  not  "  occasioned  a  failure  of  justice,  "  cannot 
be  *'  regarded  at  any  stage  of  the  case  as  material." 

Again,  two  or  three  questions  of  law  have  been  debated 
before  us,  which  touch  the  cases  of  most  of  the  accused  persons, 
and  I  find  it  convenient  to  discuss  those  questions  now.  Each 
of  the  accused  is  entitled  to  an  independent  examination  of  the 
evidence  bearing  upon  him,  and  it  is  therefore  important  to 
start  with  clear  ideas  as  to  what  is  and  what  is  not  relevant  of 
the  evidence,  oral  and  documentary,  on  the  record,  and  as  to 
the  value  of  the  testimony  of  accomplices,  and  as  to  the  amount 
and  nature  of  the  corroborations  required  of  such  testimony. 
The  first  question  raised  is  a.s  to  the  meaning  and  effect  of 
section  10  of  the  Indian  Evidence  Act,  which  I  give  ui  eztenso 
thus  : — 

"  Where  there  is  reasonable  groimd  to  believe  that  two  or  more  persons 
have  conspired  together  to  commit  an  offence  or  an  actionable  wrong,  anj'^thing 
said,  done,  or  written  by  any  one  of  such  persons  in  reference  to  their  common 
intention,  after  the  time  when  such  intention  was  first  entertained  by  any  one 
of  them,  is  a  relevant  fact  as  against  each  of  the  persons  believed  to  be  so 
conspiring,  as  well  for  the  purpose  of  proving  the  existence  of  the  conspiracy 
as  for  the  purpose  of  showing  that  any  such  person  was  a  party  to  it." 

Illustration. — Reasonable  ground  exists  for  believing  that 
A  has  joined  in  a  conspiracy  to  wage  war  against  the  Queen. 
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Tlie  facts  that  B.  procured  arms  in  Europe  for  the  purpose 
of  conspiracy,  C  collected  money  in  Calcutta  for  a  like  object, 
D.  persuaded  persons  to  join  the  conspiracy  in  Bombay,  E. 
published  writings  advocating  the  object  in  view  at  Agra,  and 
F.  transmitted  from  Dehli,  to  G.  at  Kabul,  the  money  which  C. 
had  collected  at  Calcutta,  and  the  contents  of  a  letter  written 
by  H.  giving  an  account  of  the  conspiracy,  are  each  relevant, 
both  to  prove  the  existence  of  the  conspiracy,  and  to  prove  A's 
complicity  in  it  although  he  may  have  been  ignorant  of  all  of 
them,  and  although  the  persons  by  whom  they  were  done  were 
strangers  to  him,  and  although  they  may  have  taken  place 
before  he  joined  the  conspiracy  or  after  he  left  it.  I 

Mr.  Beechey's  chief  points  in  connection  with  this  section  are 
(1)  that  the  words  "  reasonable  ground  to  believe  "  in  the  first 
line  ai'e  equivalent  to  "  proof  "  ;  (2)  that  the  illustration  to  the 
section  is  inconsistent  with  the  section  ;  (3)  that  to  interpret 
and  apply   the  section  we  should  have  recourse  to  Eoglish  Law. 

As  to  the  last  point  all  I  need  say  is  that  I  am  aware  of  no 
authority  in  support  of  it.  On  the  other  hand,  the  learned 
authors  of  Ameer  AH  and  Woodroffe's  "  Law  of  Evidence 
applicable  to  British  India  "  give  the  opinion  that  section  10 
aforesaid  is  "  wider  than  the  English  Law  "  ;  and  it  seems  to  me 
clear  that  the  India  Legislature  intentionally  departed  from 
the  English  Law,  for  otherwise  to  take  one  test,  why  should  it 
have  used  the  phrase  "  in  reference  to  their  common  intention  " 
instead  of  "  in  execution  or  fuii.herance  "  of  the  common 
purpose  ?  I  intend,  therefore,  to  interpret  the  section  upon  its 
own  plain  phraseology  and  upon  the  dicta  of  Indian  authorities 
expressly  dealing  with  it.  Incidentally  Mr.  Beechey  tried  to 
make  us  see  how  much  more  fair  and  just  the  English  Law  on 
the  subject  is,  but  it  is  obvious  that  this  is  not  a  matter  on 
which  we  are  called  upon  to  give  an  opinion.  As  regards  (1) 
above,  I  do  not  agree  with  Mr.  Beechey,  for  I  perceive  a 
difference  between  reasonable  ground  to  believe  a  thing  and 
proof  of  that  thing.  In  the  present  case,  however,  I  need  not 
pursue  the  matter  because  it  is  to  me  clear,  as  will  be  seen 
later,  that  the  prosecution  has  produced  p?•^wu^/ac^'e  proof  of  a 
conspiracy  to  commit  murder  and  that  the  six  appellants  were 
one  and  all  members  of  that  conspiracy,  and  thus,  under  section 
10  anything  said,  done  or  written  by  anyone  of  the  conspirators, 
whether  accused  or  not,  in  reference  to  the  said  common 
intention,  after  that  intention  toas  first  entertained  by  any  of  them, 
is  a  relevant  fact  against  each  and  all  of  the  accused,  as  well  for 
the  purpose  of  proving  the  existence  of  the  conspiracy  as  for  the 
purpose  of  showing  that  "  any  such  person  "  was  a  party  to  it. 
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I  am,  liowever,  inclined  to  agree  with  Mr.  Beech ey  as 
to  point  (2),  in  support  of  which  he  quoted  14  Calcutta 
Weekly  Notes  1115  (1).  The  way  that  the  words  "  and 
to  prove  A's  complicity  in  it  "  come  into  the  illustration 
are  not  quite  in  accordance  with  common  sense  or  with  the 
section  as  I  read  it.  I  am  unable  to  see  how  what  B  did  in 
Europe  and  C  in  Calcutta  and  so  forth  caa  per  se  possibly  touch 
the  question  of  A's  complicity.  A's  complicity  can,  from  the 
nature  of  things,  only  be  shown  by  A's  acts,  or,  A  being 
otherwise  shown  to  be  a  member  of  the  conspiracy,  by  acts  of 
B,  C  and  so  forth  implicating  him.  Other  acts  of  B,  C  and  the 
rest  seem  to  me  capable  aa  regards  A,  only  of  adding  proof  of 
the  existence  and  nature  of  the  conspiracy.  At  the  risk  of 
being  tedious  I  must  give  an  illustration  to  explain  my  view. 
In   the  case  given   in  the    illustration,  if  B  in  ordering  arms  in 

[Europe,  tells  the  manufacturers  to  send  the  bill  to  A,  or  to 
consign  the  arms  to  him,  this,  if  A  is  otherwise  prima  facie 
shown  to  be  a  member  of  the  conspiracy,  would  be  relevant  both 
as  to  the  nature  of  the  conspiracy,  and  as  to  A's  complicity  ;  but 
if  B  does  not  mention  A,  and  A's  name  in  no  way  comes  into  the 
business  of  ordering  arms  in  Europe,  how  can  it  be  said  that 
B's  ordering  of  arras  there  can  produce  iu  the  mind  of  the 
Judo-e  any  added  conviction  that  A  was  a  member  of  the 
conspiracy  ?  OE  course,  in  framing  a  law  the  Legislature  can 
lay  it  down  that  any  given  thing  is  "  relevant  "  for  the  purpose 
of  proving  such-and-such  ;  but  I  think  I  am  justified  in  rejecting 
the   idea   that  the    Legislature   intended,  by  a  provision   of  the 

'  law  of  evidence,  to  create  a  barren,  useless  and  merely  nominal 
relevancy.  Anyhow  one  sees,  after  an  analysis  of  this  kind, 
that  the  question  is  not  very  important  ;  it  seems  not  to  matter 
much  whether  a  thing  is  technically  "  relevant  "  against  A  or 
not,  if,  as  a  matter  of  fact,  from  the  nature  of  things,  it  cannot 
of  its  own  force  help  towards  the  conviction  of  A. 

The  above  remarks  contain  all  the  rules  and  principles  I 
wish  to  lay  down  as  to  section  10  Mr.  Beechey  per  contra 
quotes  Russell  on  Crimes,  6th  Edition,  Vol  I,  page  528,  last 
para,  and  Taylor  on  Evidence,  10th  Edition,  Vol.  I,  page  420, 
para.  594.  I  ha^e  no  quarrel  with  these  statements  of  the  law 
of  England,  but  section  10,  Indian  Evidence  Act,  deliberately 
parts  from  that  law.  He  then  refers  us  to  the  well-kuoft'n  case 
Pulin  Behari  Das  v.  King-Emperor  16  Cal.  W.  N.  1105  (2)  and 
especially   certain   dicta   of    Mookerjee,  J.,   at  page  1152  et  seq. 

(1)  (1910)  14  Cal.  W.  N.  1115  {Brindrcc  Kumar  Ghose  v.  Emperor). 
(2;  (1911^  16  Cal.  W.  iV.  1105  =  16  Indian  Cases  257  (Putin  Behari  Das 
V,  King-Emperor). 
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After  reading  those  passages  I  am  unable  to  see  that 
the  learned  Judge's  views  reallj  differ  from  mine,  I  quote 
two  important  dicta  with  which  I  fully  agree,  tlie  first 
especially  though  indirectly  supporting  me  in  my  earlier 
remarks  regarding  contents  of  indictment,  namely  : — 

"  It  is,  of  course,  not  necessary  to  establish  by  direct  evidence  that  the 
accused  persons  did  enter  into  such  agreement  "  {i.  e.  agreement  to  commit 
an  offence)— page  1151  ;  and 

"  Hence,  as  soon  as  it  is  shown  with  regard  to  an  individual  accused  that 
he  was  in  privity  mth  the  combination  and  its  object  and  had  adopted  the 
acts  already  performed,  he  as  a  conspirator  becomes  bound  by  the  antecedent 
and  the  consequent  acts  of  his  conspirators. 

Mr.  Beechey's  next  citation  is  Kadambini  Dassi  v. 
Kumadini  Dassi,  I.  L.  B.  30  Col.  983  (1),  a  ruling  with  which 
also  I  am  in  accord  but  which  hardly  helps  one  way  or  another 
here,  the  Court  finding  that  there  was  no  issue  before  it  as  to 
the  existence  of  a  conspiracy  and  no  "  reasonable  ground  "  for 
believing  that  either  of  the  persons  concerned  was  a' party  to  it. 

I  now  turn  to  the  question  of  the  value  of  an  accomplice's 
evidence  and  the  amonnt  and  nature  of  the  corroboration  the 
law  expects  of  such  evidence.  No  lengthy  discussion  is 
necessary  :  I  take  my  stand  upon  section  133,  I.  E.  Act,  and 
section  114,  Illustration  (6)  and  the  provisos  to  that  Illustration. 
In  this  case,  under  section  133,  the  approvers  Dina  Nath  and 
Sultan  Chand,  of  whom  we  shall  hear  more  later,  are 
"  competent  "  witnesses  against  the  accused  persons,  and  a 
conviction  based  on  the  uncorroborated  evidence  of  either  of 
them  would  not  be  illegal  "  merely  "  because  of  want  of 
corroboration.  As  to  section  114  the  important  point  for  us 
here  is  that  the  section  says  '"  may  presume,  "  as  to  which  see 
section  4  of  the  Act.  Notwithstanding  section  114  and  Illustra- 
tion (6)  the  Courts  are  not  tied  down  in  any  technical  way,  but 
it  is  their  duty,  when  deciding  (i)  whether  any  corroboration 
of  a  particular  accomplice  is  required,  (u)  what  amount  or 
kind  of  corroboration  is  required,  to  loolc  at  the  question  as  a 
prudent  man,  desiring  to  avoid  error  and  to  arrive  at  the  truth, 
would  look  at  it.  In  the  present  case,  as  I  hope  to  make  quite 
clear  later  on,  a  prudent  man  should  have  no  difficnlty  in  fiudino" 
that  Dina  Nath's  story  and  Sultan  Chand's  story  are  substantially 
true,  though  necessarily  in  many  points  uncorroborated. 

These   questions   have   been   very  frequently  argued  before 
Benches    of  this    Cuurt,    but    in  order  to  refresh  my  memory  of 


(I)  (1903;  /.  L.  R.  30  Oal.  933  {Kadambini  Dassi  v.  Kumudini  Dassi). 
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the    case-law   oa  the    subject    and    to  ponder  well  the  reasoning 

adopted  by    Mr.   Sea    (for  accused    Basant  Kumar  Biswas)  and 

other   Counsel,  I    have    carefally    studied    the    authorities   they 

„  ^     have  cited — see  margin.     Of 
14  P.  R.  1894   (Cr.)  (1),  5  P.  R.   1902       ^,   ^^         .  °. 

(Cr.)  (2),  28  P.  W.  R.  1907  {Cr.)  iZ),  36     all  these  m    my  opinion   the 

L. /e.  29CaL  782  fatp.  787)  (7), /.  L. /?.     especially    the    para,    begm- 
10  Cal  970  (pp.  97;i,  975)  (8).  ^^^^   ^^   bottom   of  page  44. 

The  head-note  in  36  P.  W.  E.  1910  (Or.)  is  misleading,  as  it 
goes  far  beyond  the  judgment  and  sets  aside  section  133,  I.  E. 
Act,  altogether  :  and  the  dictum  in  19  P.  Tf.  E.  1912  (Cr.) 
must  be  read  as  applying  to  the  peculiar  facts  of  the  case.  In 
many  of  these  cases  stress  is  laid  upon  the  practice  of  the 
Courts  according  to  which  corroboration  is  always  required  ; 
but  the  latv  is  as  I  have  stated  it,  though  of  course  in  999  cases 
of  1,000,  [-rudence  does  require  that  there  shall  be  corroboration. 
As  to  the  extent  and  nature  of  such  corroboration  no  hard  and 
fast  rule  can  be  stated 

It  is    convenient   here,    even  at  the   expense  of  still  farther 
postponing   statement   of  the  facts  of    the  case  and  discussion  of 
the    evidence,   to    dispose   of  various  minor  points  of  law  i-aised 
before    us.     Mr.  Raghunath    Sahai    (for  Amir  Chand)  contends 
that  the  pardon  granted  to  Dina  Nath  approver  was  illegal  and, 
therefore,    his  deposition  is  not   admissible  in  evidence.     1  have 
no     hesitation     in     rejecting     this      contention.     The     learned 
gentleman  refers   us   to    section  124-A,  I.  P.  C,  section  337,  Cr. 
P.    Code,    and   section    124-A.,    I.  P.    C,    in  Schedule  II  of    the 
latter   Code,   and   argues  that,  as  the  Committing  Magistrate  at 
the    time   of  the  offer    of  pardon,    was  enquiring  into  an  offence 
under  section  124-A.  aforesaid,  which  is  not  "  triable  exclusively 
by   the   Court   of    Sessions  or  High  Court,"    section  337,  Cr.  P. 
Code,    could  not  be  used  at  all.     It  is  sufficient  to  point  out  thab 
the    Magistrate  was  also   dealing   (admittedly)    with  an    offence 
under  section  302  and  section  120  B.,  I.  P.  C,  and  that  the  case 
as   a   whole    was   undoubtedly   one  exclusively  for  a  Sessions  or 
High  Court.     The  use  of   section   337,  Cr.  P.  C,  was,  therefore, 
not  illegal. 


(1)  14  P.  R.  (Cr.)  1894  (Mamun  v.  Queen-Empress). 

(2)  5  P.  R.  (Cr.)  1902  (Wmir  Khan  v.  Emperor). 
(3j  28  /'.  U'.  R.  (Cr.)  1907  {Chet  Singh  v.  Crown). 

(4)  :0  P.  IV.  R.  (Cr.)  1910  (Amar  Das  v.  Croicn). 

(5)  19  P.  W.  R.  (Jr.)  1912  {Lad  Khan  v.  Croicn). 
(6;  19  P.  L.  R.  1911  (Hira  v.  Croicn). 

(7)  (1902>  1.  L.  R.  29  Cal.  782  (787j  ^Jamirvddi  Masalli  v.  Emperor). 

(8)  a884)  /.  L.   R.   10   Cal.   970   (973,   975)   [Queen-Empress  v.   Bepiri 

Biswas). 
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N^ext,  the  same  Counsel  suggests  that,  as  in  reality  the 
evidence,  if  it  proves  anything,  proves  a  conspiracy  to  wage 
war  against  the  King  (section  121-A,  I.  P.  C),  therefore,  the 
sanction  of  Government  was  necessary  before  prosecution  and 
this  had  not  been  obtained.  This  suggestion  I  repel  with 
confidence.  The  Sessions  Judge  has  not  "  taken  cognizance  " 
of  any  charge  under  section  121-A  ,  I.  P.  C,  and  this  disposes  of 
the  objection. 

Again,  the  same  Counsel  argues    that  the  evidence  purports 
to     prove     the     existence     of   one    conspiracy   to    murder   and 
another     for     the     dissemination     of    seditious    literature,    and 
also     that     thei^e     was    one     Lahore    conspiracy   and   another 
Delhi    conspiracy,    and   that    in    the    present    trial    only    those 
accused     can     be     convicted   who    are    proved    to   have   joined 
that      conspiracy     to    murder     in     pursuance     of    which    Ram 
Padarath    was    murdered    at    Lahore.     15    C.    W.    N.   593  (1), 
(The    Emperor  v.  Noni    Gopal    Gupta    and    others)    is    cited   in 
support,    especially    the    dictum  that  where  several  persons  are 
charged    with  the    same   conspiracy,    it    is  a  legal  impossibility 
that  some  should    be  found  guilty    of    one   conspiracy   and  some 
of   another  ;  and    that   any  accused  not   shown  to  be  a   member 
of   the  conspiracy    charged    is    entitled  to  demand  an  acquittal, 
however   bad  his  record  may  be,    and  however  much  he  may  be 
suspected     of    another    offence     not     actually     charged.     The 
contention   is    that    Amir   Chand  at  least  is  not  directly  shewn, 
even    if   all    the     evidence    against     him    is   believed,    to    have 
conspired  to  do  anything  more  than  disseminate  seditious    litera- 
ture.    It  will  be  seen,  however,  when  I  go    into   the    facts,    that 
there    was   really    only  one  conspiracy,  though  it  may  have  had 
two  objects,  viz.,  to  commit  murder  and  to  cause   disaffection    by 
circulation  of  seditious  literature  ;  and  thus  the  argument    falls 
to  the  ground. 

Here  I  may  notice  another  contention,  in  support  of  which 
another  passage  (at  p.  606)  in  the  same  judgment  of  Jenkins, 
C.  J.,  is  relied  upon,  that  the  murder  of  Ram  Padarath,  unfortu- 
nate victim  of  the  Lahore  bomb,  said  to  have  been  thrown  or 
placed  by  accused  Basant  Kumar  Biswas,  should  not  have  been 
imported  into  this  case,  as  it  should  form  the  subject  of  a  dis- 
tinct trial  of  that  accused  under  section  302,  1.  P.  C.  This  con- 
tention seems  to  me  not  only  unsound,  but  to  be  based  on  a  mis- 
apprehension of  what  the  learned  Chief  Justice  meant.  What 
he  described  as  inexpedient  and  not  to  be  commended  was  the 
attempt  of  the  prosecution  in  that   case  to   pi^ejadice  the    Coart 

U)  U911)  15  Cal.  F.  A^.  593  {Ernyercr  v.  Noni  Gopal  Gupta). 
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against  accused  persons  and  to  protract  enormously  the  proceedings* 

by  compelling   the  Court   to 
*This  is  apparently  what  vexed   the     ^^^^,  ^^^^.         •       ^^  ^^.^  ^on- 

Court  most.— D.  C.  J.  _  ° 

s piracy    case,    several    cases 

of  dacoities,  said  to  he  due  to  these  same  conspirators,  which 
had  been  ah^eady  severally  heard  and  disposed  of  previously. 
Whether  the  remarks  made  by  the  learned  Judge  are  sound 
or  not,  I  leave  the  matter  with  the  two  observations  that  evi- 
dence of  the  murder  of  Ram  Padarath  being  clearly  relevant, 
the  Sessions  Judge  could  not  exclude  it,  and  that  there  is  no 
question  here  of  hearing  over  again  a  case  of  murder  already 
adjudicated  upon- 

Turning  to  the  merits  of  the  case  one  cannot  help  seeing 
that  the  most  important  matter  for  consideration  is  the  evidence 
of  Dina  Niith;  P.  W.  3,  the  approver,  and  the  questions  that 
here  arise  are — Is  his  story  substantially  tiue  ?  Is  it  materially 
corroborated  ?  Apart  from  corroboration  by  independent  evi- 
dence, does  it  contain  in  itself  intrinsic  indications  of  its  truth  ? 
How  much  of  it  can  be  safely  and  properly  taken  as  true  against 
this  or  that  accused  person  and  so  be  used  as  part  of  the 
material  for  the  conviction  of  that  person  ?  It  should  be  noted 
here  that  Dina  Nath  has  nothing  to  say  against  Hanwant  Sahai, 
appellant,  and  practically  nothing  against  Cliaran  Das 
respondent. 

I  will  first  consider  the  question  of  the  value  of  Dina  Nath's 
evidence    taken  by  itself  apart   from    direct    corroborative    evi- 
dence.     We    have   heard  this   argued    repeatedly    during    the 
proceedings  and  it  has  been  constantly  present  in  our  thoughts  ; 
and   for   myself  I  can  say   that   the   more  I  have   studied    the 
deposition  of  this  man  and  compared  it  with  the  statements  made 
before  Mr.    Tollinton,    Deputy  Commissioner,    Lahore,   on    24th 
February    1914,    ^.  e.    8  days    after   the   arrest,    and  before    the 
Committing  Magistrate,  the  more  has  the  conviction  been  forced 
upon  me  that  the  man,  unsatisfactory  though  his  character  may 
be,    suspect   though   his    word    as  the    word  of  a  self-confessed 
conspirator  and  traitor  may  be,    did  really  try  to  give  a  truthful 
account  of  the    whole  of  his    dealings  with    Lis  fellow-conspira- 
toi'S.     The  tale  is  so    long  and    deals  with   such  a  variety  of  in- 
cidents and  persons    spread  over    so  long   a  period   of  time   that 
one    would    have    to    credit   him    with    an   almost    superhuman 
power  of  memory    and  mental    concentration    before    one  could 
hold  that  he  was  repeating  a  concocted  story.     His  unsuccessful 
scholastic  record  shews    that  there  is    no  ground    whatever    for 
supposing  him  possessed    of  unusual   intellect   or    memory,  and 
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it  is  safer  to  attribute  to  liim  an  ordinary  brain  and  an  ordinary 
retentiveness  of  memory,  sufficient  to  enable  him,  under  the 
stimulus  of  danger — for  he  knew  his  pardon  depended  on  his 
telling  the  truth — to  tell  with  substantial  accuracy  things  pre- 
sent to  his  conscioicsness  as  havincf  really  occurred,  but  hardly 
suQQcient  to  enable  him  to  keep  arranged  in  his  brain,  under 
the  stress  of  examination  and  very  strenuous  cross-examination, 
the  enormous  mass  of  details  we  find  in  his  evidence,  if  th^se 
details  ivere  fabrications. 

It  is  difficult  to  decide  Avhat  passages  in  his  deposition  to 
select  in  order  to  illustrate  the  ahove  observations,  for  the 
greater  part  of  it  affects  my  mind  iu  this  way  ;  but  I  m&y 
perhaps  fairly  refer  to  the  first  half  of  p.  13  of  the  *'  Proceed- 
ings of  the  Sessions  Court,"  the  last  half  of  p.  14,  the  first 
half  of  p.  15,  the  middle  of  p.  17,  and  so  on. 

Another  thing   that  strikes    one  iu    reading    the    deposition 
of  Dina  Nath,    is    the  restraint   of    the    man   in    his    statements 
against  his  fellows.     Time  after  time    in  his  story  he  could,  and 
we  may  fairly  assume  would,  if  be  had  been  telling  a  tale  manu- 
factured in  consultation    with    the    police,    have   said   damning 
things  about  them,  where  he  has  not    done  so.     One    instance  is 
at  p.  16,  lines  30 — 32,    and   another  at  p.  14,   lines  45 — 54,   and 
these  could  be    multiplied-     The  latter    instance    prompts  a  few 
words.     Balraj,    appellant,    is  a  man  against   whom,   as  regards 
events    before  the   murder  of    17th    May  1913,    the   prosecution 
have  admittedly    little    to    go  upon.     If  Dina  Nath  had  been  an 
unscrupulous    police    witness,   would   he  have    been    content  to 
say  Rash  Bihari    introduced   him  and    Balraj    to  each  other   as 
"  good  men  "    and  that   there    was  only  an  "  ordinary    conver- 
sation "  P 

But  it  is  said  that  comparison  of  Dina  Nath's  three  recorded 
statements  shews    such  discrepancies  as  point  to  a  clear  attempt 
to    "  improve  "    the    story.       We    have    listened   patiently   and 
•  carefully  to  much    argument  on    this   point  ;    but  on    the   whole 
I  find  myself  in  agreement  with  the  Lower   Court  that   none  of 
the  discrepancies  is  really  of  importance  except  when  Dina  Nath 
attempted    in    his    earlier     statements    to    screen    his    cousin 
Eam  Sarn  Das  and  his    distant  kinsman,    Jagannath    of  Kapur- 
thala,  who    he  says  printed   the  May  "  Liberty  "  leaflets.     Now 
there  are   falsehoods    and   falsehoods.     There  is  a  kind  of  false- 
hood  that   damns  a  whole    deposition    and  there    is  a  kind  that 
does  not  ;    and   this  is  one    of  the    latter   kind.       Indeed,  it  was 
not   a   positive   falsehood   at    all,    but    merely    the    omission    of 
names  of  persons  upon  whom  Dina  Nath  naturally  did  not  want 
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to  bring  possible  trouble  ;  and  I  wish  here  to  advert  to  some 
acute  observations  of  Mr.  Ross  Alston's,  namely,  that  the 
defence  theory  that  Dina  Nath  only  named  his  kinsmen  when 
the  police  discovery  of  them  forced  him  to  do  so,  is  refuted  by 
the  facts,  for  the  police  did  not  go  to  Kapurthala  in  search  of 
those  men  until  after  he  had  told  Mr.  Stead.  Dina  Wath  says 
he  iold  Stead  and  the  latter  was  not  cross-examined  about  it. 
Ab  to  this,  see  statement  of  Dina  Nath  to  Commit jing  Magis- 
trate on  27/7i  March,  p.  40  and  to  Sessions  Judge,  foot  of  p.  36, 
and  P.  W.  37  in  Sessions  Oourt  ;  showing  Sessions  Judge  is 
wrong,  p.  12  of  judgment,  when  he  says  police  first  knew  on 
28th.  On  27th  March  Dina  Nath  had  given  names  to  police, 
but  was  kept  off  giving  them  in  open  Court  lest  warning  should 
reach  Kapurthala.  I  will  now  iiote  some  of  the  so  called  dis- 
crepancies on  which  appellants'  Counsel  have  laid  stress  and 
shew  how  insignificant  they  really  are. 

To  Mr.  Tollinton,  Dina  Nath  said,  p.  2,  he  went  to  the 
station  in  October  1912  to  meet  Rash  13ihari  bat  arrived  too 
late.  To  Sessions  Judge,  p.  15,  he  said,  lines  20 — 22,  that  lie 
did  not  go,  and  he  confirmed  this  in  cross-examination,  p.  35, 
lines  15-  -19,  and  my  own  view  is  that  in  all  probability  Mr, 
Tollinton  misunderstood.  Incidentally  I  may  remark  that  thi.s 
detail  of  not  meeting  Rash  Bihari  at  the  station,  having  been 
asked  to  do  so,  is  another  of  those  details  which  go  to  shew  the 
good  faith  of  the  narrator. 

Next,  Dina  Nath  does  not  describe  in  exactly  the  same  way 
how  many  days  after  Rash  Bihari  in  October  1912  came  to 
Lahore,  Dina  Nath  first  saw  him.  There  is  no  real  contradiction 
and  the  matter  is  infinitesimal. 

Thirdly,  before  Mr.  Tollinton,  Dina  Nath  said  nothing  about 
Abad  Bihari  writing  the  leaflet,  but  introduced  this  before  the 
Committing  Magistrate  on  27th  March  1914.  This  is  true,  see 
Committing  Magistrate's  Printed  Proceedings,  p.  40.  This  is 
certainly  a  fair  point ;  but  it  must  be  remembered  that  before 
Mr.  Tollinton,  Dina  Nath  was  making  a  statement  unexamined, 
while  on  27th  March.  1914  the  examination  was  being  conducted 
by  an  advocate.  Mere  deficiencies  in  the  earlier  statement  there- 
fore are  not  specially  important.  Apparently  nobody  asked  him 
on  24th  February  1914,  if  he  knew  who  composed  the  leaflet ;  if 
the  question  had  been  put  and  he  had  said  he  did  not  know  or 
had  given  a  name  other  than  Abad  Bihari,  the  matter  would 
have  been  different.  Farther,  he  was  never  asked  in  the  Ses- 
sions why  he  had  not  mentioned  the  matter  to  Mr.  Tollinton, 
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Omitting  infinitesimal  points  such  as  the  non-mention  before 
Mr.  'Jollinton  of  wrapper  round  the  leaflets,  fourthly,  it 
is  pointed  out  that  befoie  Mr.  Tollinton,  pages  3  and  4,  Dina 
Nath  did  not  mention  Basant  Kumar  Biswas  as  taking  part 
in  the  distribution  of  the  May  leaflets,  while  in  Sessions  Court, 
p.  17,  lines  51  and  59,  he  brought  him  into  this  affair.  One 
can  only  repeat  the  remark  under  "  thirdly  "  above.  The 
part  assigned  to  Basant  Kumar  was  insignificant  and  this,  with 
the  absence  of  questioning,  fully  accounts  for  the  difference. 
To  Committing  Magistrate  Dina  Nath  did  mention  Basant 
Kumar. 

Fifthly,  it  is  said  that  Dina  Nath  told  Mr.  Tollinton  that 
Abad  Bihaii  said  he  and  Basant  Kumar  fitted  up  the  bomb 
in  the  gardens,  while  in  Sessions  Court  he  said  Abad  Bihari 
alone  did  the  fitting  up.  In  reality  to  Mr  Tollinton  he  said, 
repeating  Abad  Bihari'B  story,  '  they  had  gone  to  a  dark  spot 
under  the  trees  and  fitted  the  bomb  together."  This  does  not 
mean  that  Basant  Kumar  actually  joined  with,  his  own  hands  in 
the  work  of  fitting  up  the  bomb,  and  so  there  is  no  discrepancy 
at  all. 

Sixthly,  to  Mr.  Tollinton  Dina  Nath  said  Abad  Bihari  and 
Basant  Kumar  were  to  meet  at  7  at  the  gardens  ;  to  Sessions 
Judge  he  said  between  7  and  8  Is  this  a  serious  disci'epancy  ? 
I  say  unhesitatingly  no. 

Seventhly,  Dina  Nath  made  no  mention  of  the  July  leaflets 
to  Mr.  Tollinton.  This  is  natural,  see  p.  20,  line  19,  Sessions 
Printed  Proceedings,  for  Dina  Nath  had  nothing  to  do  with  their 
distribution. 

Eighthly,  there  are  certainly  differences  bi;tween  Dina 
Nath's  different  statements  as  to  when  Abad  Bihari  came  to 
Lahore  in  October  1913,  but  I  think  the  learned  Sessions  Judge's 
way  of  looking  at  the  matter  is  reasonable. 

Ninthly,  to  Mr.  Tollinton  nothing  was  said  about  the  Kali 
Bavi  meetiug  with  Rash  Bihari  in  end  of  1910,  p.  14  top.  The 
explanation  is  that  nothing  turns  on  this  meeting,  no  accused 
Laving  been  present  at  it  and  nothing  of  importance  occurred 
at  it  ;  and  similarly  the  omission  before  Mr.  Tollinton  to  men- 
tion a  certain  meeting  with  Amir  Chand,  p.  13,  line  47,  has  no 
importance  whatever,  likewise  the  o miss  on  of  mention  before 
Mr.  Tollinton  of  his  seeing  Basant  Kumar  at  Dehra  Dun  at 
Christmas  1911,  p.  15,  lice  1-'. 

Tenthly,  much  is  made  of  the  fact  that  at  the  Agarwal 
Ashram  meetiug  in  October  1912  Dina  Nath  says  to  Mr. 
Tollinton,   p.    2,   towards  bottom,  that    Rash    Bihari  said   the 
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terrorist  movement  of  Beng-al  should  be  instituted  in  the 
Punjab,  while  to  Sessions  Judge  he  said,  p.  15,  lines  36  to 
45,  that  the  words  ''  terrorist  "  aiid  "  anarchist  "  were  not 
used  but  "  advanced  propaganda."  This  is  a  good  illustration 
of  the  straits  to  which  the  defence  is  reduced  for  arguments. 
To  Sessions  Judge  Dina  Nath,  line  50,  goes  on  to  say — "  we 
began  discussing  it  at  once,  that  a  man  for  throwing  bombs 
must  be  selected  and  tested,"  etc.  To  Mr.  ToUinton  Dina  Nath 
merely  said  in  a  compendious  way,  "  terrorist  movement  of 
Bengal,"  the  two  statements  are   therefore  the  same. 

Eleventhly,  it  is   said  that  Dina  Nath    and  Chatter jee  con- 
tradict each    other   about    the    letter   of  introduction    of    Rash 
Bihari  to  Dina  Nath.     They    do,  but  not  about  the  introduction 
itself  ;  and  in  my  opinion  comparison  of    Chatterjee's  deposition 
(P.  W.  199)  with  Dina  Nath's  very  strongly  confirms  thelatter's 
good  faith. 

Many  more  such  points  were  raised  before  us,  but  I  am  not 
called  upon  to  mention  them  all  in  detail.  I  have  mentioned 
a  large  number  to  show  how  trivial  the  objections  raised  really 
are,  and  their  triviality  and  easy  refutation  are  a  strong  con- 
firmation of  the  view  that  Dina  Nath  has  made  these  long  and 
detailed  statements  so  substantially  in  conformity  with  each 
other  that  his  good  faith  is  thereby  much  confirmed.  If  we 
add  to  this  the  circumstance  that  Dina  Nath,  arrested  on  18th 
February  1914,  made  his  statement  to  Mr.  Tollinton  on  24th, 
and  that  in  it  he  told  very  many  things  that  could  not  then 
have  been  known  to  the  police  but  were  afterwards  verified  ; 
if  we  also  reflect  that,  notwithstanding  the  strenuous  efforts  of 
ingenious  Counsel,  it  is  fairly  clear  that  in  no  instance  has  Dina 
Nath  attributed  to  any  one  of  these  conspirators,  who  seeni  to 
have  led  somewhat  peripatetic  lives,  presence  in  Lahore  or 
elsewhere  at  times  when  they  v/ere  elsewhere.  I  think  it  is  a 
fair  deduction  that  it  is  proved  'prima  facie  that  Dina  Nath's 
story  bears  the  stamp  of  truth.  No  doubt  according  to  the 
authorities  corroboration  is  required,  but  the  case  must  now  be 
treated  on  the  basis  that  prima  facie  the  statements  of  Dina 
Nath  are  not  suspect  in  themselves. 

I  will  now  touch  upon  one  other  main  feature  of  the  defence 
which  affects  practically  all  the  accused,  though  it  was  argued 
in  detail  only  by  Mr.  Sen,  namely,  the  contention  that  Rash 
Bihari  was  a  police  spy  and  an  agent  provocateur  and  that  a  good 
deal  of  the  documentary  evidence  against  the  accused,  especially 
such  of  it  as  came  into  existence  shortly  before  the  arrests,  was 
deposited     by     him     with    this    or   that   accused    by   way   of 
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facture  of  evidence  against  them.  I  have  carefully  considered 
this  defence  and  so  has  my  learned  colleague,  and  as  he  is  making 
it  an  important  part  of  his  judgment,  in  the  statements  and 
views  expressed  in  which  I  heartily  concur,  I  will  refrain  from 
discussing  it  at  length  and  will  merely  note  here  that  I  reject 
the  theory  put  forward  as  unproved  and  inherently  improbable 
to  the  verge  of  impossibility. 

I  will  now  discuss  separately,  always  bearing  in  mind  what  I 
have  already  written,  the  case  against  each  accused  individually. 
I  will  take  them  in  the  order  in  which  they  were  discussed  before 
u?.  The  learned  Sessions  Judge  has  treated  more  or  less 
together  the  cases  of  (i)  Abad  Bihari  and  Amir  Chand, 
(zV)  Balraj  and  Balmokand.  I  do  not  think  in  doing  so  he  has 
been  unfair  to  any  of  them  ;  but,  as  Mr.  Beechey  has  complained 
of  the  method  as  prejudicially  affecting  his  client  Calraj,  I  will 
take  each  accused  separately,  though  this  may  involve  some 
repetition. 

ABAD  BIHARI. 

As  to   this    man   the  learned   Sessions  Judge,   page    59    of 
*  Sessions  Judge  says  12  facts,  but  lie     judgment,  after  marshalling 
has  counted  the  matter  of  leaflets  twice,       against  him  eleven  "  facts"* 
holds  it, 

"  Conclusively  proved  that  he  was  not  only  one  of  the  managing 
"  committee  of  the  conspiracy,  but  the  most  active  member  in  every 
"  department,  that  he  arranged  and  superintended  the  throwing  of  the 
"  Lahore  bomb  and  organised  the  work  from  the  beginning." 

Later,  in  deciding  the  appropriate  punishment  for  this 
man,  p.  74-,  the  Sessions  Judge   sums  up  again  thus  : — 

"  Abad  Bihari  is  only  25  years  of  age,  but  he  is  a  highly  educated  and 
"  intelligent  man  who  was  used  as  no  man's  tool.  From  the  beginning 
"  he  was  an  active  member  of  the  committee,  and,  in  fact,  the  most  active. 
"  He  arranged,  and  was  consulted  in,  everything.  Though  he  did  not  himself 
"  place  the  bomb,  preferring  to  employ  Basant  Kumar  Biswas  for  this 
"  dangerous  feat,  he  put  it  together  and  then  directed  his  agent  what  to  do. 
"  He  organised  the  campaign  of  leaflets,  which  was  meant  to  bear  fruit  in 
"  murders  and  crimes.  He  was  in  possession  of  the  Prison  Manual,  to 
"  mention  one  document  only.  He  was  an  accessory  to  the  presence  of  the 
"  bomb  cap  in  Amir  Chand's  house.  If  any  man  ever  earned  the  full 
"  penalty  which  the  law  prescribes,  it  is  he," 

With  every  word  of  the  above  quotations  I  am  in  full 
accord.  They  are  based  on  11  "  facts,"  which  1  may  summarise 
as  follows  : — 

(1)  Intimate  acquaintance  admitted  between  Abad 
Bihari  and  Amir  Chand  :  cf.  Abad  Bihari's  own 
written  statement,  p.  306,  lines  24  et  seq. 
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(2)  Intimate   acquaintance  between  these    two  and  the 

firebrand  Hardayal  and  the  latter's  cousin, 
Hanwant  Sahai,  aocused. 

(3)  The   unfortunate   youths   Sultan   Chand   and  Ram 

Lai  were  being   brought  up  by   these  men  as  sedi- 
tionists  and  ''  patriots." 

(4)  Intimate   acquaintance   with   Ganeshi  Lai  Kaistha, 

ex-Editor  of  the  "  Akash  "  (proscribed  paper), 
whose  works  they  studied. 

(5)  Connection  with  issue  of  leaflets- 

(6)  Amir   Chand,   proved   friend   and   guide    of   Abad 

Bihari,  wrote  revolutionary  and  criminal  pamphlets, 
etc. 

(7)  Bomb    cap    found   in    Amir  C  hand's    house,    whore 

Abad  Bihari  lived  and  kept    his  belongings. 

(8)  These   two   used   same     press   as   the    Raja  Bazar 

conspirators  and  the  same  type-writer. 

(9)  Stage  management  of   Lahore  bomb  outrage. 

(10)  Abad   Bihari's   visit  to  Lahore   in   October  1913  to 

fetch  away  one  of  two  bombs  in  possession  of 
Basant  Kumar. 

(11)  Intimate  friendship  with  Rash  Bihari,  who    put  up 

with  him  in  Delhi,  left  his  property  with  him  for 
custody  and  by  his  invitation  took  all  his  meals 
with  him  at  Amir  Chand's  house. 

Abad  Bihari  appears  on  the  scene  first  at  Amir  Chand's 
house  in  1908,  see  Dina  Nath,  p.  13,  line  36,  as  a  guest  along 
with  Dina  Natb,  Chatterjee  and  others.  Before  this  Hardayal 
had  completed  his  evil  work  in  India  and  had  made  over  his 
disciples  to  Amir  Chand.  Then  we  have  the  Agarwal  Ashram 
meeting  in  October  1912,  page  l-"^,  at  which  were  present  Rash 
Bihari,  Uina  Nath,  Balmokand  and  Abad  Bihari,  at  which  the 
secret  society  for  sedition  and  murder  was  organised.  Abad 
Bihari  to  be  head  for  U.  P.  and  Punjab,  and  Balmokand  and 
Dina  Nath  for  Punjab  and  especially  Lahore.  There  is  no 
corroboration  of  a  direct  kind  of  this  meeting  and  framing  of 
organisation  ;  but  there  is  ample  proof  that  Rash  Bihari  did 
come  to  Lahore  about  that  time,  see  Exh.  P.  108-H  ,  letter  from 
Rash  Bihari  of  27th  September  1212  to  Charn  Das,  para.  7  ; 
P,  108  G.  of  5th  October  1912,  ditto;  P.  108  G.  of  17th 
October  1912,  ditto,  reply  to  last-named  letter  P,  154-L., 
dated    20th    October   1912    (which    was   never   despatched  and 
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EVIDENCE  IN  RE  HARDAYAL. 

1.  Dina  Nath,  pp.  V^,  13,  31  (top). 
32  and  33  (jmssim),  47  and  48 
(cross-examination  by  Mr.  Rauf 
Ali)  :— 


was  found  on  search  of  Cbaran  Das's  house)  :  P.  W.  79, 
Jagdish  Ram,  p.  169 ;  P.  W.  80;  Manni  Ram,  p.  170.  We 
have  heard  a  good  deal  of  controversy  as  to  the  dates  of 
Rash  Behari  s  visit  :  but  examination  of  the  materials  available 
makes  it  clear  that  he  arrived  in  Lahore  on  13th  October  1912 
and  left  on  17th. 

This  is  a  convenient  place  for  consideration  of  the  question 
of  the  nature  of  the  secret  society  to  which  the  accused  belong- 
ed. As  stated  earlier  in  this 
judgment  it  has  been  urged 
that,  if  there  was  conspiracy 
at  all,  there  was  one  conspi- 
racy to  disseminate  seditious 
literature — not  charged  spe- 
cifically in  this  case — and 
another  to  commit  murder 
and  that  this  and  that 
accused  can  at  most  only  be 
found  guilty  of  belonging  to 
the  former.  But  a  review 
of  the  whole  of  the  evidence 
refutes  this  contention. 
Uardayal,  said  to  be  a  brilli- 
ant student,  busied  himself  in 
1907  and  190S  with  spread- 
ing propaganda  for  the  inde- 
pendence of  India.  There  is 
no  direct  evidence  that  at 
this  early  stage  he  advocated 
assassination :  but  we  can 
fairly  look  at  his  whole 
record — see  margin — and  at 
the  evidence  of  ^Ir.  Isemon- 
ger,  P.  W.  177,  as  to  his  connection  with  the  Ghadr  in  order 
to  see  what  his  ideas  and  ambitions  were  ;  and  I  think  that 
it  is  not  unfair  to  infer  from  the  subsequent  actions  of  his 
followers— Amir  Chand,  Abad  Bihari,  Rash  Behari  and 
others — that  he  also  was  never  averse  to  employing  even 
murderous  methods  to  overawe  the  Government  of  India.  In 
my  opinion  the  copies  of  the  Ghadr  paper  on  the  record  shew 
that  his  ideas  frankly  included  murder  among  the  means  the 
"  patriots  "  should  employ  to  attain  their  ends,  as  the  passages 
in  them  noted  in  the  margin  shew.  Then  Dina  Nath's  evi- 
dence shews    clearly   enough    that   bomb-throwing  was  plainly 
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Only  (1)  to  ^0),  (17).  (l8),  (20),  (21) 
and  (23)  are  strictly  in  point  here.  Nos. 
(6).  (7)  and  (23)  are  copies  of  the  Ghadr. 
See  p.  3  of  (6j  questions  4th  and  8th,  and 
of  (23)  p.  2  bottom,  p.  5  middle,  etc. 


discussed    in     October    1912,     and     I     believe     his     evidence. 
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The   persons     then   present     clearly   joined,     or   had    already 

joined,   a    conspiracy   with  two   objects,     one   of     which    was 

murder.     Then  we  come   to 

'   13  j^'  the   "  Liberty  "  leaflets,   of 

"       j^  ^-  which  there  were  four — see 

»>        13  C.  . 

margin — and    no     one    can 

possibly  read  them  without  seeing  that  they  openly  advocate 
assassination  of  Europeans  and  Government  officials.  There 
is  in  them,  as  in  most  of  the  literature  on  the  record,  much 
wild  and  whirling  talk  ;  but  their  real  purpose  is  clear  from 
the  praises  lavished  on  miscreants  such  as  Khanaya  Lai  Datt, 
Madan  Lai  Dhingra  and  Khudi  Ram  Bose — see  Ex.  P.  85  A, 
P.  13  B.  and  P.  13  C.  especially — and  from  the  suggestion  that 
the  abominable  outrages  of  Delhi,  College  Square  (murder 
of  a  Head  Constable),  and  Mymensingh  (murder  of  a  Police 
Inspector)*^  see  p.  299  of  the  Sessions  Printed  Record,  evi- 
dence of  Mr,  Denhara — were  worthy  of  imitation.  Many 
other  pieces  of  evidence  might  be  here  appealed  to,  but  the 
above  ai'e  sufficient. 

In  pursuance  of  this  conspiracy  the  murder  of  1 7th  May 
1913  was  certainly  effected,  whether  the  Delhi  outrage  was  so 
or  not.  As  to  Delhi  all  we  have  to  go  upon  is  that  Abad  Bihari, 
a  Delhi  man,  who  in  those  days  belonged  to  the  Lahore  Central 
Training  College,  w^as  in  Delhi  when  the  Viceroy's  life  was 
attempted,  and  that  Basaut  Kumar,  employed  in  Lahore  in  the 
"  Popular  Dispensary,"  had  left  Lahore,  according  to  Dina 
Nath  and  according  to  his  own  admission,  for  an  unknown 
destination  a  few  days  before  :  and  also  that,  on  Abad  Bihari's 
return  to  Lahore  early  in  January  1913,  Dina  Nath  had  with 
him  a  convei-sation.  Abad  Bihari's  part  in  which  lays  him  open 
to  most  injurious  suspicions.  However,  I  do  not  wish  to  lay 
stress  on  this,  for  the  Delhi  outrage  is  not  charged  and  the 
matter  is  merely  one  of  suspicion.  But  as  regards  the  Lahore 
outrage  Abad  Bihari  is  up  to  the  neck  in  it.  I  will  discuss 
it  at  length  in  connection  with  Basant  Kumar,  and  it  will  be 
seen  how  sti'ong  the  case  is.  It  follows,  then,  that  there  was 
a  oonspiracy  to  commit  murder,  und  that  iu  pursuance  of  it  a 
murder  was  actually  committed.  All  persons  proved  to  have 
been  members  of  that  conspiracy  on  or  before  17th  May  1913 
have  therefore  rendered  themselves  liable  to  the  extreme 
penalty  of  the  law. 

But  this  is  not  all  the  evidence  against  Abad  Bihari,  for 
he  was  undoubtedly  mixed  up  with  the  connection  and  dis- 
tribution of  the   •'  Liberty  "    leaflets.      Dina   Nath    says   the 
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original  of  the  May  leaflet  was  in  Abad  Bihari's  own  hand, 
and  I  see  no  reason  to  doubt  this  statement.  He  tells  the 
whole  story  at  p.  17  of  the  Printed  Sessions  Record,  and  it 
carries  conviction  with  it.  It  has  been  attacked  in  various 
ways,  but  I  am  firmly  of  this  opinion.  Then  we  have  the  July 
leaflets,  on  which  not  much  need  be  said,  the  conversations 
about  Mr.  Gordon,  Sir  James  Meston  and  the  proposal  to  kill 
the  Viceroy  at  Kapurthala.  I  see  no  reason  to  doubt  the  sub- 
stantial correctness  of  Diua  Nath's  evidence  on  these  subjects, 
but  I  do  not  wish  to  lay  much  stress  on  them,  as  the  case 
against  Abad  Biliari  is  otherwise  sufiiciently  established.  But 
1  must  insist  upon  the  importance  of  the  evidence  regarding 
Abad  Biliari's  visit  to  Lahore  in  October  1913  to  fetch  away 
one  of  the  bombs  Basant  Kumar  had  been  keeping.  This  story 
I  hold  clearly  proved,  and  I  adopt  generally  the  learned 
Sessions  Judge's  views  regarding  it — see  his  judgment,  p.  49 
last  column,  and  pp.  58  (bottom)  and  59  (top).  Of  course, 
no  witness  but  Dina  Nath  can  speak  of  the  actual  handing 
over  of  the  bombs  by  Basant  Kumar  to  Dina  I^ath  and  by  him 
to  Balmokand  or  of  the  visit  to  the  sick  Balmokand,  after 
Abad  Bihari's  arrival,  to  get  a  bomb  from  him.  Conspirators 
of  this  kind  do  not  call  in  outsiders  to  witness  their  acts  :  but 
the  coincidence  of  Balmokand's  illness — he  admits  he  was  ill  at 
the  time  this  visit  is  said  to  have  taken  place — and  the  matter 
of  the  purchase  of  books  by  Abad  Bihari  from  Rama  Krishna 
in  those  days  are  to  my  mind  confirmation  strong  as  Holy  Writ. 
Abad  Bihari  denies  visiting  Lahore  at  all  then,  and  therefore, 
as  I  hold  he  did  visit  Lahore,  he  is  precluded  from  pretending 
that  he  was  there  for  some  innocent  purpose.  The  prosecution 
is  fully  justified  in  asking  us  to  draw  from  his  false  denial  the 
inference  that  the  object  of  the  denial  was  to  hide  something 
extremely  unfavourable  to  himself.  No  lengthy  argument 
is  required  to  show  that  the  matter  of  the  prescription  as  the 
cause  of  the  handing  over  of  the  bombs  is  adequate  reason  for 
the  act ;  and  it  is  extraordinary  confirmation  that  Dina  Nath 
should  have  hit  off  tho  very  day  of  the  trouble  about  the  pre* 
Bcription. 

Again,  v/e  have  the  November  leaflets,  the  conversation 
'legardiug  the  proposed  throwing  of  a  bomb  in  a  Christmas 
dance  in  Lahore,  and  what  was  found  in  Abad  Bihari's  house 
(P.  3  and  P.  39  and  P.  45)  in  Delhi  by  the  police  on  16th 
February  1914  and  in  his  box  in  Amir  Chand's  house  (P.  53). 
I  do  not  wish  to  enlarge  upon  the  first  two  of  these  matters  ; 
but  a  few  words  as  to  the  last  are  necessary.      The  inoriminat- 
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ing  docuraents  mentioned  in  P.  54  were  fonnd  in  a  box  placed 
on  the  first  floor  of  Amir  Chand's  house  on  a  balcony  (chajja) 
some  14  feet  from  the  ground,  access  to  which  was  possible 
only  by  ladder  or  climbing  or  through  the  house.  The  box 
was  unlocked,  and  we  are  asked  by  accused's  Counsel  to  hold 
it  possible,  and  even  probable,  that  Abad  Bihari  was  not  aware 
of  the  pi-esence  of  the  papers  there  and  that  they  must  have  been^ 
placed  there  by  the  police,  or  Rash  Bihari  (in  the  character  of 
a  police  agent),  or  by  some  enemy.  I  reject  all  these  solutions. 
These  papers  are  quite  in  keeping  with  Abad  Bihari's  views 
and  with  other  literature  owned  and  even  written  bv  him  ;  the 
search  was  carefully  made  b}'  responsible  officers  and  I  decline 
to  believe  in  their  conniving  at  substitution  or  any  sort  of 
trickery  ;  and  I  have  already  disposed  of  the  theory  of  Rash 
Bihari  as  a  police  spy. 

Lastly,  I  advert  to  Sessions  Judge's  "facts  "  (I),  (2),  (3) 
and  (11),  regarding  which  there  can  be  no  doubt.  In  Abad 
Bihari's  house  was  found  an  atrocious  document — -P.  4 — in  the 
handwriting  of  Ram  Lai,  lying  openly  on  a  table  and  apparent- 
ly written  there. 

I  repeat  that  the  charge  against  Abad  Bihari  is  proved 
to  the  hilt.  I  have  carefully  weighed  each  and  all  of  the  argu- 
ments of  Counsel  touching  him  and  find  them  all  wanting.  It 
is  obviously  impossible  in  a  case  like  this  to  notice  in  the 
judgment  and  to  refute  each  and  every  contention,  or  to  des- 
ci-ibe  each  and  eveiy  document  produced  ;  but  I  will  now  deal 
with  a  few  objections  which  were  most  strongly  pressed,  by  way 
of  shewing  how  strong  the  case  for  the  prosecution  against  this 
man  is. 

First,  it  is  pointed  out  that  Manni  Ram,  P,  W.  80,  pp. 
170,  171,  Sessions  Printed  Record,  says  be  saw  Raghbar  Sharma, 
accused,  and  the  original  of  the  photograph  P-118  (Rash  Behari) 
and  a  few  more  holding  a  conference  at  the  Agarwal  Ashram 
and  none  of  the  other  accused  was  there.  He  cannot  apparent- 
ly fix  the  date  better  than  "  in  October  1912,"  and  it  may 
well  be  that  there  was  more  than  one  conference.  Again,  evi- 
dently Dina  Nath,  who  clearly  knows  of  a  conference  there  in 
October  1912,  was  not  at  this  one,  for  Manni  Ram  does  not 
mention  him.     There  is    thei'efore  no  contradiction. 

Secondly,  see  p.  15,  lines  24-27  and  p.  35,  line  51  :  it  is  said 
that  this  Daulat  Ram  is  a  myth,  but  see  what  Dina  Nath  really 
says  :  "  He  (Balmokaud)  said  that  a  friend  of  mine  Eash 
Bihari  Bose  had  come  and  wanted  to  meet  me  and  told  me 
where  he   was  stopping,  i.e.,  in  the  house  of   a   boy  whose  name 
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was,  I  think,  Daulat  Ram."  I  can  see  nothing  suspicious  in 
the  circumstance  that  Dina  Nath  could  not  recognise  any 
Daulat  Ram — he  had  apparently  uot  seen  the  real  Daulat  Ram 
at  all. 

Thirdly,  as  to  the  posting  up  of  le'^flets,  Dina  Nath  saya, 
p.  17,  line  27,  that  Abad  Bibari  was  to  do  the  posting  in  the 
Training  College  and  yet  none  were  found  there,  shewing  Dina 
Nath  is  lying  ;  but  the  only  inference  that  can  logically  be  de- 
duced from  this  is  really  that  no  responsible  person 
found   leaflets  there  and  forwarded  them  to  the  authorities. 

Fourthly,  it  is  suggested  that  Dina  Nath,  in  the  first  in- 
stance,  anxious  to  keep  ou.t  Ram  Sai"n  Das's  name  entirely, 
substitated  Abad  Bihari  for  him  and  that  really  Ram  Sarn 
Das  did  not  only  the  piinting  but  the  writing  and  distribu- 
tion of  the  May  leaflet,  the  suggestion  being  strengthened  by  the 
circumstanTje  that  Ram  Sarn  Das  in  those  days  was  working 
at  the  Dyal  Singh  College  in  Lahore — Dina  Nath,  p.  51,  bottom 
and  Purau  Chand,  P.  W.  197,  p.  288.  All  I  need  say  is  that 
there  is  not  a  particle  of  proof  of  the  suggestion. 

Fifthly,  four  copies  of  the  May  leaflet  were  found  on  4th 
May  1913  in  the  Dyal  Singh  College  compound  ;  suggestion  is 
that  Ram  Sarn  Das  was  the  most  likely  person  to  put  them 
there.  It  is  posible  that  he  had  kept  a  few  copies  and  used 
them  unknown  to  Dina  Nath.  This  does  not  help  Abad  Bihari. 
Nor  do  I  think  the  fact  that  a  few  leaflets  got  out  before  the 
date  Dina  Nath  gives  as  fixed  for  the  publication  at  ail  import- 
ant. It  may  well  have  happened  through  another  conspirator 
without    Dina  Nath's  knowledge. 

Sixthly,  a  difficulty  has  been  raised  by  Mr.  Nanak  Chand 
about  fitting  in  dates  for  Dina  Nath's  story  of  the  May  leaflets 
and  the  Lahore  bomb  outrage.  He  says  that  distribution 
took  place  on  10th  and  llth  May,  that  then  Dina  Nath 
says  he  wrote  and  told  Rash  Behari  at  Dehra  Dun  who  replied, 
that  he  again  wrote  and  received  a  I'eply,  after  which  he 
and  Abad  Bihari  fixed  16th  May  at  5  p.  m.  for  meeting  to  con- 
cert the  outrage  ;  and  he  contends  that  all  this  correspondence 
could  not  have  been  crowded  into  so  few  days  There  were  2 
letters  and  2  replies.  But  Dina  Nath  says  9th  or  10th  May  was 
fixed  for  distribution,  therefore  he  may  have  written  to  Rash 
Behari  on  10th,  or  even  on  afternoon  of  9th.  Anyhow  he  says 
he  got  the  first  reply  on  llth  or  i2th.  After  that  there  was 
ample  time  for  another  letter  and  another  x'eply  before  the  14th  or 
15th — see  p.  18  top-     The  difficulty  vanishes. 
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Seventhly,  Dina  N'ath  says  (p.  19,  line  7)  Abad  Bihari 
told  him  it  took  half  an  hour  at  the  Gardens  on  17th  May  1913 
to  get  the  bomb  ready,  whereas  Major  Turner,  P.  W.  12,  p.  95, 
line  33,  aays  the  bomb  cap  could  be  fixed  on  in  a  minute.  But 
how  do  we  know  there  was  not  much  more  adjustment  to  be 
done  than  the  mere  fixing  on  of  a  bomb  cap  ? 

Eighthly,  Mr.  Nanak  Chand  asks  why  Abad  Bihari  should 
go  to  the  Gardens  at  all  when  Basant  Kumar  knew  himself  how 
to  fix  up  bombs — Dina  Nath,  p.  22,  line  20  ;  but  he  overlooks  the 
fact  that  Basant  Kumar  may  have  learnt  by  December  1913 
what  he  did  not  know  in  the  previous  May. 

Ninthly,  Mr.  Nanak  Chand  argues  that  there  is  hopeless 
discrepancy  as  to  the  dates  on  which  in  October  ]9!3  Basant 
Kumar  is  said  to  have  handed  the  two  bombs  to  Dina 
Nath  and  on  which  Abad  Bihari  is  said  to  have  come  to 
Lahore  to  fetch  one  and  to  have  left  Lahore,  re  infecta.  He  fixes 
9th  October  as  first  date,  because  Dina  Nath  says  "  at  Dussehra 
time,"  that  being  the  big  Dussehra  day  that  year.  To  Mr.  Tol- 
linton  Dina  Nath  said — p.  6,  12  lines  from  foot — that  it  was 
15  days  later  that  Abad  Bihari  came  to  Lahore  :  this  would  make 
it  24th  October.  To  Committing  Magistrate  Dina  Nath  said — ■ 
p.  46  of  his  printed  proceedings — he  took  the  bombs  from  Basant 
Eumar,  kept  them  3  or  4  days,  and  6  or  7  days  later  Abad 
Bihari  came  and  tvent  :  this  would  work  up  to  18th,  19th  or 
20th  October.  To  Sessions  Judge — p.  21,  lines  40  and  65 — he 
said  he  gave  them  to  Balmokand  after  keeping  them  3  or  4 
days,  and  5  days  later  Abad  Bihari  came  and  went  :  this  works 
up  to  17th  or  18th.  I  am  unable  to  see  any  importance  in  all 
this  :  Dina  Nath,  speaking  4  months  afterwards,  was  vague  in 
saying  "  15  days,"  that  is  all. 

Here  I  may  note  that  Mr.  Nanak  Chand  notices  a  point 
which  incidentally  confirms  Dina  Nath's  tale.  The  latter  is  ex- 
plaining to  Mr.  Tollinton — middle  of  p.  7 — how  Abad  Bihari  re- 
paid him  for  the  books  Dina  Nath  had  paid  the  price  of  to  Rama 
Krishna  and  says  Abad  Behari  sent  him  money  by  money  order  or 
by  registered    letter.      The     police   thereupon  made     enquiries 

of  the  Post  Office  and  a 
registered  letter  receipt  (P.  94)  • 
was  duly  found,  corroborating  Dina  Nath.  Mr.  Nanak 
Chand  vainly  tries  to  shew,  by  reference  to  P.  W.  76, 
Sita  Ram,  that  what  went  in  the  registered  cover  was 
not  money  but  an  examination  supervisor's  certificate  But 
Sriram  Das,  P.  W.  154,  to  whom  the  certificate  form  should  have 
gone,  if  that  is  the  true  version,  was  never  asked  by  the  defenc** 
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if  lie  received  it.  To  me  it  appears  extraordinary  coufirmation 
of  Dina  N'atb's  good  faith  that  on  24t}i  February  19]  4  he  should 
have  said  "  by  money  order  or  registered  letter."  He  could  not 
quite  remember  which.  He  must  have  known  that,  if  the  story 
Tvas  false,  it  would  be  proved  so  by  enquiry  at  the  Post  Office. 
It  is  very  improbable  he  would  remember  the  arrival  of  a  regis- 
tered letter  with  certificate  so  accurately  as  to  utilise  the  inci- 
dent to  cover  a  pretended  remittance,  and,  if  he  did  remember, 
would   he  have  said  Money   order  or  registered  letter  ? 

Tenthly,  an  absurd  use  is  sought  to  be  made  of  (p.  49, 
first  11  lines)  the  fact  that  Dina  Xath's  fatlier  and  a  friend 
Dogar  Mai  came  to  the  Kotwali  when  Dina  Nath  was  arrested 
on  18th  February.  It  is  suggested  that  these  two  gentlemen, 
the  latter  being  forsooth  resident  of  the  same  district  as  the 
Inspector  who  Avas  investigating,  plotted  to  get  Dina  Xath 
off     I  merely  mention  the  theory  to  reject    it. 

Eleventhly,  Chand  Baba,  P.  W-  119,  p  215,  who  pro- 
fesses to  identify  Abad  Bihari's  handwriting  on  P-132  A  to 
J,  23-C,  23- F  and  93-B,  is  said  really  not  to  know  his 
writing.  This  seems  to  me  audacious  ;  the  two  men  are  first 
cousins  and  both  of  Delhi  and  they  were  at  school  together. 
This  Chand  Baba  strikes  me  as  a  very  honest  witness  ;  why 
does  he  go  against  his  cousin  at  all,  or,  if  prevailed  upon  to 
perjure  himself,  why  does  he  say  so  little  ?  The  answer  is, 
he  is  really  saying  only  what  he  knows. 

Twelfthly,  it  is  argued  that  Abad  Bihari  had  no  connec- 
tion with  the  3rd  and  4th  leaflets.  Whether  there  is  or  is 
not  proof  that  he  wrote  or  distributed  or  handled  them,  at 
least  37  copies  were  found  in  his  box  on  Amir  Chand's 
balcony. 

Thirteenthly,  Ex.  P.  7  is  a  note-book,  admittedly  of  Abad 
Bihari's,  containing  a  list  of  books,  whereof  the  last  nine  (with 
prices)  are  noted  as  bought  from  the  aforesaid  Rama  Kiishna, 
and  the  last  four  are  said  to  be  those  bought  through, 
and  paid  for  by,  Dina  Nath,  in  October  1913,  when 
Abad  Bihari  came  to  Lahore.  Prosecution  use  this  to  con- 
firm Dina  Nath  who  says  four  books  costing  Rs.  11  were 
bought,  the  figure  agreeing  with  the  note-book.  Mr.  N'anak 
Chand,  on  the  other  hand,  argues  that  the  ink  and  writing  in  P. 
7  shew  that  all  nine  books  were  written  down  at  the  same  time, 
and  that  in  reality  all  were  bought  at  the  same  time,  in 
December  1913.  Rama  Krishna,  P.  W.  116,  does  not  help 
either  side,  and  even  if  all  nine  books  were  entered  up  on 
same  occasion,   this   does   not  shew  they  were  bought   on   same 
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Jay.  The  account  given  in  the  witness's  supplementary 
statement  does  not  help.  Abaci  Bihari  does  not  appear 
in  it,  and  no  doubt  Dina  Nath  did  buy  certain  books  in  Decem- 
ber on  credit,  the  purchase  for  Abad  Bihari  in  October  was 
for  cash. 

.  I  can  find  nothing  further  in  Mr.  Xanak  Chand's  criticism 
of  the  evidence.  In  my  opinion  rejection  of  his  client's  appeal 
is  the  only  course  open  to  us.  He  is  a  man  deserving  of  no 
mercy  or    consideration. 

The  next  appellant  to   be  looked  at  is 

AMIR  CHAND. 
Again,    I    can  unhesitatingly  concur    in  the  summing  up  of 
the  learned  Sessions  Judge,  p.  61  of  judgment. 

"  Not  only  do  I  find  Amir  Chand  guilty  of  having  been 
an  active  member  of  this  conspiracy,  bat,  considering  his  age 
and  considering  the  facts  that  he  used  his  undoubted  talents 
in  corrupting  the  young  and  adding  recruits  to  the  cause  of 
anarchy,  he  appears  to  me  to  be  a  criminal,  for  whom  noth- 
ing whatsoever  can  be  said,  as 

se'i^efhSe'Stt  '::!:^^jl    bein^  not  only  a*  naurdever  on 

a  great  scale,  but  one  who 
spent  his  life  in  furthering  murderous  schemes  which  he  was 
too  "  timid  to  carry  out  himself."  And  again,  at  p.  74. 

•'  The  case  of  Amir  Chand  is,  if  possible,  worse  than  that 
of  Abad  Bihari.  A  man  of  40  years  of  age,  filling  a  position 
of   importance  in    the  educational    world    at   Delhi,   respected 

and   consulted  by    his    compa- 
*P  W.  163.  . 

tri)ts,   such    as  Rai    Bahadur 

Sultan  Singh*    no    less  than    by    the   members    of    the    Delhi 

Mission,    a    man    who    used    his     undoubted     gifts     and     his 

influence    over   the  young  to    train  others    and    even    his    own 

adopted   son  *    by    means     of 
*  Sultan  Chand.  .,      vx       .  ^ 

the  literature    or   anarchy  and 

crime,  and    not   only    this    but    a     man,    who     assisted   in    the 

dissemination    of   the    poisonous    literature  of  this   organization 

and    who     himself     composed 
*Ex.P.  23M.  ^  "^ 

an     article  *       advocating     a 

wholesale  massacre  of  Europeans  ;  a  man,  moreover,  who 
allowed  his  house  to  be  used  as  the  general  meeting  place 
of  disaffected  criminals,  and  in  whose  possession  a  portion 
of  a  bomb  was  discovered.  There  is  only  one  possible  sentence 
for    him   also  .  .  " 

As    already   stated  the  learned   Sessiors  Judge  has  treated 
the  cases  of   Abad   Bihari  and  Amir  Chand  together,  though  he 
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has  summed  up  against  eacli  separately.  Of  the  11  "  facts  " 
noted  above  against  Abad  Bihari,  Nos.  (1),  (2),  (3),  (4),  (6), 
(7)  and  (8)  apply  with  at  least  as  much  force  to  Amir 
Chand,    and  I    need  say   little  more    about  most  of  them. 

No.  (3),  the  infamous  training  of  Sultan  Chand  and  Ram 
Lai,  tells  most  against  Amir  Chand,  in  whose  house  these  victims 
of  criminal  influence  long  lived  ;  of  these  Sultan  Chand  turned 
approver  and  Ram  Lai  was  made  an  accused  but  was  acquitted, 
mainly  on  the  ground  of  his  youth  aud  of  the  doubt  whether 
he  had  been  fully  initiated.  Sultan  C hand's  evidence — he  is  P. 
W.  201,  and  it  is  not  pretended  that  he  has  any  reason  for 
speaking  falsely  against  his  adoptive  father  and  his  friend 
and  the  proof  of  the  training  of  Ram  Lai  to  be  found  in  bia 
history  and  in  the  atrocious  things  he  was  made  to  write 
out,  especially  P.  -i  already  mentioned,  prove  "  fact  "  (3) 
to  the  hilt.  That  and  other  documents  give  a  very  clear  idea 
of  the  devilish  ingenuity  of  the  methods  adopted  to  warp 
and  corrupt  the  youthful  mind.  Briefly  stated  the  plan  was 
first  to  appeal  to  the  religious  emotions,  so  near  the  surface 
in  most  Hindus,  and  to  persuade  tlie  victim,  by  a  perverted 
interpretation  of  Hindu  ideas,  that,  if  he  committed  a  crime 
in  furtherance  of  the  designs  of  his  teachers,  that  need  not 
trouble  his  conscience,  because  all  human  minds  were  as  it 
were  a  part  of  the  Divine  Mind  and  so  the  act  was  really  the 
act  of  God.  The  next  step  was,  travestying  the  liistory  of 
British  India  and  the  present  condition  of  it,  to  make  the 
victim  think  that  the  present  Government  was  an  iniquitous 
Government,  the  cause  of  all  the  real  aud  imaginary  evils  from 
which  the  country  suffered — plague,  famine,  poverty,  oppression 
—and  that  the  only  remedy  was  rebellion,  boycotting  and 
intimidation  by  murder,  and  that  any  one  dying  in  such  a 
cause  was  a  martyr  and  a  saint.  Passing  over  (4),  as  the 
Sessions  Judge  has  done,  there  is  no  difficulty  in  holding  that 
(6)  is  fully  established.  It  is  only  necessary  to  refer  to  P.  23- 
M.  to  prove  the  point.  It  was  found  in  Abad  Bihari's  box 
in  Amir  C hand's  house,  and  the  handwriting  is  admittedly  the 
latter's.  It  was  never  published  and  it  was  written  in  1914,  it 
is  true  ;  bat  I  entirely  reject  as  farcical  the  desperate  attempt 
to  explain  it  away  by  sayiug,  as  Amir  Chand  says,  ttiat  it  was 
written  in  a  moment  of  irritation  and  was  not  intended  as  aa 
expression  of  the  writer's  real  feelings.  He  says  he  intended  to 
destroy  it,  but  was  unable  to  find  it.  This  explanation  is 
falsified  by  examination  of  the  document,  which  was  written  in 
black  ink   and  then  successively  corrected  and  "  improved  "   iu, 
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red  ink  and  in  pencil,  showing  that  thei-e  was  a  serious  purpose 
in  it,  and  that  it  was  produced  in  its  final  form  after  at  least 
tlireo  sittings.  Though  not  published,  it  was  evidently  given 
to  the  pupil  Abad  Bihari,  who  must  have  read  it.  The  violence 
of  the  language  almost  exceeds  that  of  the  Ghadr,  for  it  abounds 
with  phrases  like  these — ■ 

"  The    cursed  foreign   yoke  of  the  English  devils." 

"  The  common  foes  of  all  Indians  ....  sucking  our 
life  blood."  "  We  are  so  many  that  we  can  seize  and  snatch 
froiQ  them  their  cannon-" 

"  Reforms  will  not  do.  Revolution  and  a  general  massacre 
of  all  the  foreigners,  specially  the  English,  will  and  can  alone 
serve  the  purpose." 

As  tl  e  learned  Sessions  Judge  observes,  such  a  docu- 
ment speaks  for  itself. 

As  regards  "  fact  "  (7),  not  much  need  be  said.  The 
homb  cap  was  certainly  found  in  a  locked  room  at  the  top 
of  Amir  Chand's  house,  and  I  take  it  as  proved,  the  search 
having  been  made  by  Mr.  Petrie  and  -witli  all  care,  flat  it 
•was  really  found  at  the  opposite  side  of  the  room  from  the 
hole  in  the  wall  and  so  must  have  been  placed  there  by 
ome  one  wl.o  entered  by  tlie  door.  The  idea  that  this  was 
done  b}'  a  spy  or  police  agent  or  an  enemy  is  absurd,  and 
Amir  Chand  must  be  fixed  with  the  responsibility.  No  doubt 
the  top  storey  as  a  whole  had  been  made  over  to  Sultan 
Chand  and  his  mother,  but  this  room  was  locked  and  none  of 
their  property  was  in  it,  though  a  box  of  Abad  Bibari's 
containing  nothing  in  particular  was  tbere. 

Expert  evidence,  especially  P.  W.  161  and  P.  W.  1,  not 
criticised  in  argument  before  us,  proves  point  (8)  ;  and  there 
remains,  if  any  more  proof  is  required,  the  evidrnce  of  Dina 
Nath,  and  of  the  numerous  witnesses  named  in  detail  by 
the  Sessions  Judge  at  pages  52  and  53  of  his  judgment.  His 
view,  in  which  I  fully  concur,  is  that  this-  evidence  fully 
proves  Amir  Chand's  leading  part  in  the  conspiracy.  It  is 
impossible,  and  in  an  appellate  judgment  unnecessary,  for  me 
to  restate  all  that  these  witnesses  ai'e  supposed  to  prove 
and  do  prove.  I  need  only  say  that  my  remarks  below 
upon  the  arguments  of  Amir  Chand's  Counsel,  Mr.  Raghunath 
Sahai,  shew  how  futile  are  his  attacks  upon  the  strong  fortress 
in  which  the  prosecution  are  entrenched.  We  heard  him  for 
two  whole  days  and  gave  t!ie  most  earnest  attention  to  his  con- 
tentions. 
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First,  he  suggested  that  the  document  P.  23  M.  should 
be  left  out  of  our  miuds,  but  this  is  out  of  the  question,  for 
I'easons   I  have  alieadj  given. 

Next,  it  is  pointed  out  that,  whereas  Dina  Nath  at  p.  13, 
lines  20  to  40,  says  Chatterjee  told  him  in  1908  he  was  going 
to  stay  with  Amir  Chand  and  was  actually  at  Amir  Chand's 
house  when  witness  went  thei'e.  Chatterjee,  p.  290,  lines  30 
et  seq.  and  p.  292,  lines  24,  25,  says  he  did  not  know  Amir  Chand 
before  he  went  to  his  house  and  does  not  think  he  had  ever 
heard  his  name-  This  is  certainly  a  discrepancy,  but  only  as  to 
Dina  Nath's  saying  that  Chatterjee  told  him  he  was  going  to 
stay  with  Amir  Chand.  A  discrepancy  of  so  minute  a  kind  in 
evidence  given  six  years  after  the  event  does  not  strike  me  as 
important. 

Thirdly,  it  is  asked  why  was  not  Dina  Nath's  servant, 
mentioned  at  p.  15,  line  25,  as  the  man  who  pointed  him  out  to 
Balmokaud,  called  to  corroborate  ?  A  much  more  telling  ques- 
tion is,  why  did  not  the  defence  ask  Dina  Nath  the  name  and 
address  of  the  servant  and  call  him  to  contradict  ? 

Fourthly,  Counsel  ti-ies  to  discredit  Dina  Nath  by  pointing 
to  pp.  17  bottom  and  18  (Dina  Nath)  and  p.  !77,  2nd  para., 
and  p.  17.^  (Fazal  Karim),  the  latter  denying  receipt  with  the 
leaflets  of  an  anonymous  letter,  which  the  former  says  he  sent. 
The  reply  is  that  the  letter  was  probably  just  a  slip  and  may 
have  been  overlooked,  and  any  how  the  matter  is  insignificant. 
What  is  significant  is,  hoio  did  Bina  Nath,  if  he  did  not  send  the 
leaflets,   know  that  Fazal  Earim  had  received  them  ? 

Certain  other  arguments  like  this  really  affect  specially  the 
cases  of  other  appellants  and  will  be  noticed  in  dealing  with 
them.  The  next  criticism,  fifthly,  is  connected  with  the  3rd 
or  November  1913  edition  of  leaflets.  Dina  Nath,  p.  22,  line 
41,  says  these  had  no  poetry  in  them,  but  p.  13.  B.  begins  with 
a  stanza.  Again,  an  infinitesimal  point :  these  leaflets  were  not 
distributed  then,  but  in  January  1914  along  with  the  December 
leaflets,  so  that  a  slight  confusion  is  natural  enough. 

Sixthly,  advantage  is  tali  en  of  two  remarks  of  Mr.  Norton, 
P.  W.  1,  printing  expert,  at  p  11,  lines  10  and  33.  It  is  said 
that  the  Om  leaflet  (called  4tb  edition  hj  prosecution)  could 
not  have  been  printed  so  early  as  21st  November  1913,  for, 
he  saj^s,  it  was  printed  only  "  a  few  days  "  before  his  visit  to 
the  Press,  his  first  visit  being  on  8th  December  1913.  I  think 
"  a  few  days  "  can  easily  be  taken  to  cover  17  days,  and  further 
it  is  after  all  only  an  opinion  of  rather  a  hazardous  kind. 
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Seventhly,  see  p.  51,  line  33.  "  The  parcel  was  closed 
when  I  gave  it  to  Balraj,"  Counsel  asks,  how  Dina  Nath  could 
know  what  was  in  the  parcel  if  he  handed  it  over  unopened  and 
Balraj  did  not  open  it  before  him  ?  But  Dina  Nath  says  he  had 
the  parcel  some  days  and  does  not  say  he  never  opened  it  during 
those  days  or  saw  the  contents. 

Eighthly,  see  p.  21,  top — it  is  argued  that  Amii-  Chand  was 
evidently  not  initiated  at  that  time  (end  of  1913),  for  otherwise 
the  project  against  Sir  James  Meston  discussed  between  Abad 
Bihari  and  Dina  Nath,  would  have  been  discussed  also  with 
Amir  Chand.  But  that  project  had  been  perforce  abandoned 
and  why  should  it  be  discussed  again  ? 

Ninthly,  it  may  be  conceded  that  Amir  Chand  had  no 
direct  part  in  the  meeting  of  October  1912,  or  the  Lahore  bomb 
outrage,  or  the  May  leaflets  ;  but  he  was  already  an  intimate 
friend  and  co  conspirator  with  the  persons  who  engineered  those 
things  :  and  I  also  consider  it  of  no  importance  that  Amir 
Chand  is  not  shewn  to  have  had  any  personal  acquaintance  with 
Basant  Kumar. 

Tenthly,  it  is  argued  that  evidence  of  conspiracy  before 
October  1912  is  irrelevant,  because  the  case  for  the  Crown  is 
that  then  the  conspiracy  was  formed.  This  is  not  so  ;  the  con- 
spiracy was  organised  then,  and  see  the  words  in  section  10,  I. 
E.  Act,  "  after  that  intention  was  first  entertained  by  any  of 
them." 

Eleventhly,  it  is  said  that  there  is  no  proof  that  Amir  Chand 
took  over  Hardayal's  disciples.  In  my  opinion,  this  is  proved 
for  all  practical  purposes  by  Dina  Kath  and  Chatterjee  (p.  290, 
lines  50  —  60)  and  by  the  circumstance  of  Abad  Bihari's  living 
in  Amir  Chand's  house  later. 

Twelfthly,  it  is  argued  that  Ram  Lai's  acquittal  should 
lead  to  Amir  Chand's  absolution.  One  has  only  to  read  the  evi- 
dence to  see  how  absurd  this  is. 

Thirteenthly,  I  have  carefully  examined  the  evidence 
beginning  with  Ex.  P.  100  and  the  Exhibits  of  the  185  series 
produced  by  North-Western  Railway  regarding  refund  ot  price 
of  railway  ticket,  Delhi  to  Lahore,  and  I  can  only  reject  Amir 
Chand's  explanation  that  the  ticket  was  for  himself  and  not  for 
Bash  Bihari  and  that  he  missed  his  train.  The  story  of  the 
prosecution  is  that  Dina  Nath  wired  to  Delhi  from  Lahore  ad- 
vising that  Rash  Bihari  should  not  come  at  that  time,  that 
Amir  Chand  had  bought  the  ticket  at  the  City  Booking  Office 
for   Rash   Bihari,    who   would  naturally    not   want   to  be  seon 
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there,  and  the  wire  led  to  the  abandonment  of  the  journey.  It 
seems  to  me  extraordinary  that  Dina  Nath  should  in  his  long 
story  have  hit  oH  just  the  daj^s  on  which  Amir  Chand  bought 
a  ticket  in  an  unusual  way  at  the  City  Booking  Office  and  got 
a  refund.  I  have  no  difficulty  in  accepting  the  prosecution  • 
theory  of  the  incident.  Counsel  admits  thut  Dina  Nath,  when 
making  his  statement,  could  not  have  known  of  the  refund  of 
the  ticket  money. 

Fourteenthly,  at  this  point  Counsel  was  obliged  to  make 
several  admissions — e.  g.  that  the  whole  of  Snltan  Chand's  story, 
as  told  at  foot  of  p.  53  of  judgment,  is  true  ;  that  the  handwrit- 
ing of  Exhibit  P.  J 2,  etc.,  detailed  at  middle  of  same  page  is 
Amir  Cliand's  :  that  Amir  Chand  and  Abad  Bihari  were  inti- 
mate friends  :  and  then  he  goes  on  to  argue  that  Sultan  Chand, 
P.  W.  201,  p.  '296,  line  2,  says  he  got  leaflets  from  Abad  Bihari 
and  kept  it  dark  from  Amir  Chand  shewing  Amir  Chand's  in- 
nocence. But  in  dealing  with  Sultan  Chand  one  has  always 
to  remember  that  he  is  the  nephew  and  adopted  son  of  Amir 
Chand,  living  in  his  house  and  apparently  entirely  dependent 
on  him.  Thus  attempts  by  him  to  screen  Amir  Chand,  how- 
ever useless,  are  natui'al. 

Fifteenthly,    the    whole    of    the  evidence    of  Amir  Chand's 

(1)  Ram  Lai's  written  statement,  p.      connection     with     Ram    Lai 

337.  is  then  discussed  with  a  view 

(2)  P.  W.  99,  Hukm  Chand,  p.  197. 

(3^  P.  W.  100,  Xannoo  Lai,  p.  199.  to  shewing  that  it  was  mere- 

line^  ss"' ^'"  ^^^'  ^^'""'^  ^^'°'^' ^'  ^^^'    ^^    ^^'   innocent   and    philan- 
•  (5)  P.  W.  196,    Shib  Narain,  pp.  286,     thropic  connection.    It  seems 

^^WAmii^' Chand's   written  statement,    ^'^  ^^   immaterial  why    Ram 
para.  7,  p,  310.  Lai  left  his    home  and    came 

(7)Exs.P.  149-B.  andl50-B.  ^        ^„. 

to      Delhi  :     what     we     are 

concerned     with    is,   how    he    was  dealt    with    at     Delhi     and 

what    was   being   instilled    into  his  youthful    mind.     As  to  this 

the    proof    is  overwhelming — see,  inter   alia,  Exhibits  P.  4,  P.  5 

and  P.  6  in  Ram  Lai's  hand.     No    doubt    these    were   found    at 

Abad  Bihari's  bouse,  but  admittedly  Ram  Lai  had  lived  in  Amir 

Chand's  house  until  just  before  his  arrest 

Sixteenthly,  a  parcel,  which  Dina  Natli  says  contained  the 
third  lot  of  leaflets,  certainly  came  to  him  from  Amir  Chand. 
A  parcel  is  admitted  ;  but  it  is  said  that  it  contained  volumes  of 
Swami  Ram  Tirath's  works.  Amir  Chand's  business  books  con- 
tain no  entry  of  such  despatch,  but  he  says  it  was  not  customary 
to  make  entries  regarding  "  presentation  "  copies.  Here  appellant 
falls   into   a   self-constructed     trap.       The     parcel     was     sent 
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"  bearing  "  which  contradicts  the  idea  of  a  present  and  incidentally 
appellant  here  admits  friendship  with  Dina  Nath,  a  thing  which 
he  elsewhere  denies.  The  volumes  of  the  Swami's  works  are  a 
myth — see  the  cross-examination  of  the  witness,  D.  W.  4,  p.  366, 
especially  lines  30  and  45.  Amir  Chand  admits  sending  a  parcel 
and  it  did  not  contain  books.  Wbat  did  it  contain  ?  The  only 
answer  to  this  is,  it  contained  what  Dina  Nath  says. 

Seventeenthly,    Ex.  P.  23  L.  is  denounced  as  irrelevant,  the 
prosecution  can  do  without  it. 

Eighteenthly,  I  concedelthat  the  learned  Sessions  Judge 
has  fallen  into  a  few  small  errors,  e.  g.  where  he  says  P.  7  was 
found  in  Abad  Bihari's  coat,  and  where  he  says  the  cases 
against  hira  and  Amir  Chand  are  "  very  similar  "— p.  59  oE 
judgment'  and  where  he  says  the  witnesses  were  absolutely 
"  positive  "  that  there  was  no  other  box  in  room  Z  in  Amir 
Chand's  house  when  the  bomb  cap  was  found — p.  60  bottom, 
and  P.  W.  9,  p.  b7,  line  7,  and  Brij  Lai,  P.  W.  8,  p.  81. 

Nineteenthly,  at  this  point  Counsel  made  a  most  unfor- 
tunate point  against  his  client.  By  way  of  shewing  what  a 
fine  fellow  Amir  Chand  really  is,  he  pointed  proudly  to  P.  W. 
107  and  P.  W.  110  and  Ex.  P.  212.  "N^ow,  no  doubt  a 
good  character  vouched  for  by  the  two  witnesses  Canon 
AUnutt  and  Mr.  S-  K.  Rudra  is  a  valuable  asset,  but  it  must 
be  borne  in  mind  that  "  patriots  "  of  Amir  Chand's  type  are 
often,  except  in  regard  to  the  monomania  possessing  them,  esti- 
mable men  and  of  blameless  private  life  ;  and  the  reference  to 
Ex.  P. -212  is  most  unfortunate.  The  writer,  R.  S.  Narayana 
Swami,  in  extraordinary  diffuse  and  ornate  phraseology,  is  really 
only  writing  a  business  letter  as  to  how  much  commission  Amir 
Chand  is  to  pocket.  In  doing  so,  he  no  doubt  expresses  pro- 
found admiration  for  the  latter,  but  what  kind  of  a  man  is 
the  writer  ?  At  the  bottom  of  the  first  page  of  the  document 
will  be  found  a  reference  to  a  lecture  by  the  writer  and  that 
is  to  be  found  as  Ex.  P.- 14  and  P.-14  A,  After  reading  that,  one 
is  forced  to  the  conclusion  that  to  be  praised  as  a  patriot,  etc., 
by  the  author  thereof  amounts  in  itself  to  a  damning  indict- 
ment. Incidentally  this  document  P. -212,  tells  also  against 
Abad  Bihari,  for  the  writer  calls  him  "  dear  Abadji." 

Twentiethl}',  it  is  ui^ged  that  at  the  most  Amir  Chand  only 
became  member  of  conspiracy  in  November  1918  and  then 
only  of  a  conspiracy  to  disseminate  seditious  literature.  In  my 
opinion,  however,  the  intimacy  with  Rash  Bihari  and  Dina 
Nath     and   Hardayal,     the  harbouring    of   Abad   Bihari,    the 
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training'  of  Saltan  Chand  and  Ram  Lai,  and  the  coming  and  going 
of  conspirators  in  liis  house  take  Amir  Chand's  connection  with 
the  conspiracy  back  to  a  time  much  earlier  and  shew  that  he 
was  a  member  even  before  October  1912  As  he  was  then  a 
member,  under  section  10,  I.  E.  Act,  all  the  acts  of  the  other 
conspirators  are  evidence  against  him. 

Lastly,  I  notice  one  legal  argument  specially  appertaining 
to  this  part  of  the  case.  XL.  R  41  Cal.  350  (380)  (1)  is  invoked 
as  showing  that  the  finding  of  paper  in  Abad  Bihari's  box  in 
closed  covers  is  nothing  against  Amir  Chand,  but  this 
argument  ignores  section  10,  1.  E.  Act. 

This  long  and  tedious  review  of  Mr.  Raghunath  Sahai's 
arguments  has  been  undertaken  in  order  that  no  point  in  favour 
of  Amir  Chan>i,  or  supposed  to  be  so,  should  be  overlooked. 
The  result  is  damning.  The  man  has  fully  earned  the  reward 
he  has  received. 

The  next  appeal  to  be  dealt  with  is  that  of 

BALRAJ 
This  young  man,  now  about  24,  partially  passed  the  B.  A. 
Examination  in  1910  and  apparently  secured  the  degree  the  fol- 
lowing year,  I  may  state  at  once  that,  in  my  opinion,  it  is 
proved  that  he  was  a  member  of  a  conspiracy  to  commit  murder, 
that  in  pursuance  of  that  conspiracy  the  murder  of  May  1913 
was  effected,  but  that  it  is  not  proved  that  he  was  really  a 
member  until  a  later  date.  To  my  mind  the  law  is  not  clear, 
but  I  am  content  to  hold  that  under  section  120  B,  I.P.C,  he 
can,  in  the  circumstances,  be  punished  only  under  section  115 
of  that  Code  with  Tyears'  rigorous  imprisonment  as  a  maximum. 
There  is  no  reason  for  showing  him  any  indulgence,  and,  if  my 
learned    colleague  agrees,  I  would  sentence  him  accordingly. 

I  will  here  also  notice  the  arguments  of  his  Counsel  (Mr. 
Beechey)  on  his  behalf.  He  sketches  thus  the  history  of 
Balraj  from  9th  October  1912,  before  which  date  the  only  men- 
tion of  him  by  Pina  Nath  is  that  he  was  present — -that  is  all 
— when  Rash  Bihari  came  to  Nabha  House,  Lahore,  in  the 
summer  191]  :— Went  on  9th  October  1912  to  Jodhpur  as 
tutor  to  the  Princes  ;  reached  12th  October,  thus  missing  the 
Agarwal  Ashram  meeting.  In  1913  went  with  the  Princes 
and  Mrs.  Windham  to  Kashmir  and  stayed  there  till  Sep- 
tember 1913,  thus  missiijg  the  episodes  of  the  May  leaflet,  the 
Lahore  murder,  and  the  July  leaflet  ;  on  15th  September  1913 
asked  for  a  year's  leave,  joined   the  (government  College  :   went 

(1)  (1913)  I.  L.  E.  41   Cal.  350   (380j   {Bamesh  Chandra   Banerjeey. 

Emperor). 
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on  1st  October  1913  to  Jodhpur,  taking  his  sister,  and  returned 
on  lOtli  October  ;  went  to  Mussoorie  on  2lst  November  1913 
at  invitation,  of  General  Partab  Singh's  son,  Prince  Narpat 
Singh — meeting  him  at  Dehra  Dan  on  22nd  and  taking  him  up 
the  hill,  "where  he  remained  until  2oth  November  ;  returned  to 
Lahore  27th  November,  arriving  with  Thakur  Indar  Singh 
by  Bombay  Mail  on  evening  of  28th  ;  stayed  at  the  house  of 
his  cousin  Sheo  Raj  in  Lahore  until  I3th  January  1914,  when 
he  and  the  Princes  and  accused  Balmokband,  who  had  been 
tutor  in  his  place,  Avent  to  Jodhpur,  whence  he  returned  on  2]st 
January  1914  and  continued  his  studies  till  his  arrest  On  20th 
February.     These  dates  are  to  a  large  extent  proved. 

First,  Mr.  Beechey  points  out  that  Dina  Nath's  saying  he 
saw  Balraj  at  Nabha  House  in  191 1  is  wholly  uncori^oborated, 
for  Jagdish  Ram  and  Manni  Ram  (P.  W.  79  and  80)  do  not 
mention  Balraj  as  being  there  ;  and  that  in  October  1912 
the  only  trace  in  the  evidence  as  to  Balraj  is  that  Dina  Nath 
says  Rash  Behari  at  the  Ashram  remai'ked  that  Balraj  had 
gone  to  Jodlipur.  In  my  opinion  Mr.  Beechey  is  justified  in 
contending  that  this  is  hai'dly  proof  that  Balraj  was  then  one 
of  the  gang,  for  we  are  left  in  the  dark  as  to  the  occasion  for 
Rash  Behari's  remark-  The  learned  Sessions  Judge's  way  of 
putting  the  matter  in  last  paragraph  of  p.  24  of  his  judgment 
is    thorefoie  hardly    correct. 

Secondly,  Mr.  Beechey  has  essayed  to  help  his  colleagues 
in  the  defence  by  a  long  series  of  arguments  as  to  weak  points 
in  connection  with  the  facts  of  the  Lahore  bomb  outrage.  I 
will  not  discuss  these  hei-e,  as  I  hold  that  there  is  no  proof  that 
Balraj  had  become  a  member  of  the  conspiracy  at  that  time  or 
knew  what  was  going  to  be  done.  In  connection  with  the  Oc- 
tober 1912  meeting  he  was  only  mentioned  as  having  gone 
away,  and  here  he  is  bi"Ought  in  only  in  a  very  indirect  and  cir- 
cuitous way,  that  is,  Girdhari  Lai  P.  W.  40  said  to  Committing 
Magistrate  the  statement  being  brought  on  to  the  Sessions  re- 
cord, (but  denied  to  Sessions  Judge)  that  Balmo'iiand,  accused, 
in  asking  him  to  get  employment  for  Basant  Kumar  Biswas, 
said  Balraj  had  recommended  him.  In  my  opinion  this  state- 
ment of  Girdhari  Lai's  is  technically  relevant  against  Balraj 
under  section  10,  I.  E.  Act,  inasmucli  as  I  am  going  to  find  Bal- 
raj was  a  conspirator,  albeit  he  became  one  later  on  ;  but  I  de- 
cline to  hold  on  such  a   tainted 

cl  7el7.   ''^'"'""^  ^'  '^^''  ^'''''  ^^     P^«««    «f   hearsay*   that      Bal- 

raj       is    proved      a      conspira- 
tor    in     October     1912.      A  mar     Nath,    P.    W.    38,   p.    126, 
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is  taken  by  the  Sessions  Judge  to  be  an  honest  wit- 
ness, and  he  says,  line  9i9,  that  Girdhari  told  him  that  Basant 
Kumai^  told  him  that  Balraj  had  instructed  him  (Basanfc 
Kumar)  to  go  to  Lahore  and  get  service,  I  do  not  think  that 
even  with  this  reinforcement  the  evidence  can  be  said  to  prove 
Balraj  at  that  tim3  a  member  of  a  conspiracy  to  commit 
murder. 

Thirdly,  it  is  pointed  out  that  Dina  Nath,  a  liead  conspira- 
tor, never  saw  Balraj  b  tween  summer  of  1911  and  September 
1913,  though  the  latter  was  in  Lahore  till  October  9t^,  1912, 
and  it  is  argued  that  this  is  not  what  one  would  expect  had 
Balraj  been  a  conspitator. 

Fourthly,  the  next  mention  of  Balraj,  it  is  shown,  is  also 
hearsay — p.  2'?,,  line  ^5,  Balmokand  telling  DIna  Nath  that 
Balraj  was  now  working  in  Lahore  i-nd  saying  t!iat  the  trio 
should  agree  on  soaie  work  and  that  Balraj  had  assented  to  the 
plan  for  throwing  a  bomb  at  the  Viceroy  at  Kapurthal  i.  As 
this  is  both  hearsay  and  uncorroborated,  it  is  urged  that  it 
should  be  entirely  rejected  ;  but  in  my  opinion  it  stands  on 
rather  a  different  footing  from  the  earlier  hearsay  utterances  of 
Dina  Nath  and  Girdhari  Lai,  for  here  the  statement  of  the 
fellow  conspirator  was  certainly  in  furtherance  of  the  "  common 
intention,"  whereas  the  other  statements  were  at  most  only 
inferentially  so.  I  take  this  as  inconclusive  standing  alone,  but 
at  the  same  time  as  the  first  of  a  series  of  links  connecting  Balraj 
unmistakably  with  this  criminal    conspiracy. 

Fifthly,  I  do  not  think  much  of  the  next  point  raised, 
which  may  be  stated  thus.  Dina  Nath  says  to  Mr.  Tollinton, 
p.  11,  the  conversation  with  Balmokand  about  the  Viceroy  and 
Kapurthala  was  some  15  or  20  days  before  the  Viceroy  went 
there  and  that  he  understood  Balmokand  had  the  bombs  then  ; 
whereas  by  the  story  told  elsewhere  the  bombs  were  handed 
by  Basant  Kumar  to  Dina  Nath  and  by  him  to  Balmokand 
some  time  between  9th  and  24th  October  1913,  i.e.  later,  for 
the  Viceroy  went  to  Kapurthala  on  October  16th.  The  trouble 
has  arisen  over  Mr.  Tollinton's  way  of  recording  the  statement 
at  p.  11.  He  mixes  up  the  conversation  as  to  the  Viceroy  (Sep- 
tember, October  1913)  and  that  regarding  the  Christmas  dance 
(December  1913)  and  in  a  general  way  says  the  bombs  were 
with  Balmokand  then.  In  the  Sessions  Court  the  matter  is 
made  quite  clear — see  p.  50  top  and  line  39,  and  p.  22  bottom. 

Sixthly,  it  is  pointed  out,  correctly  enough,  that  there  is 
no  corroboration  of   Dina  Nath's   statement,  p.  22  bottom,  that 


►^2  CRIMINAL  JUDGMENTS— No.  17.  [Reoobd, 

Balmokand  said  he  had  consulted  Balraj  and  secured  his  agree- 
ment to  the  Lahore  dance  project. 

Seventhly,  Mr.  Beechey  complains  that  his  client  is  brought 
into  the  matter  of  the  3rd  and  4th  leaflets  merely  by  Dina 
Nath's  unsupported  assertion  that  he  gave  them  to  Balraj 
for  no  rhyme  or  reason  and  that  the  latter  kept  them  for 
some  time.  In  reality  Dina  Nath's  story  of  Bali-aj's  connec- 
tion with  these  leaflets  is  in  great  detail,  see  pages  22,  23 
and  24,  and  can  hardly  be  all  invention.  It  is  true  that 
to  Committing  Magistrate,  p.  48  middle  of  his  Printed 
Record,  Dina  Nath,  though  not  in  so  many  words,  gives  the 
*  impression    that   he   handed     over    the   November   leaflets   to 

Balraj  [on  day  of  receipt,  24th  November,  but  he  speaks  more 
explicitly  io  Sessions  Judge,  and  I  do  not  think  it  fair  to  take 
it  that  Dina  Nath  really  meant  transfer  on  24th  November 
to  Balraj.  The  point  is,  of  course,  that  Balraj  was  away  from 
Lahore  at  Mussoorie  until  28th  November,  and  the  suggestion 
is  that  Dina  Nath,  learning  that  Balraj  was  not  in  Lahore 
on  24th  November  1913,  has  deliberately  altered  his  story;  but 
I  cannot  find  any  sufiicient  ground  for  this  idea,  and  against 
it  is  the  important  consideration  that  the  later  story  came 
out  not  in  examination -in-chief  but  in  cross-examination,  p.  51, 
lines  14,  30,  Sessions  Record.  Had  the  (supposed)  alteration 
been  the  deliberate  result  of  a  desire  to  slip  out  of  a  difficulty, 
I  think  it  would  have  been  made  in  examination-in-chief  and 
not  have  been  left  to  the  chances  of  cross-examination  ;  and 
see  Dina  Nath,  p.  51,  bottom,  where  he  snys  he  did  not  even 
then  know  Balraj  was  out  of  town. 

Seventhly,  attention  is  drawn  to  Ex.  P.  99  (not  printed). 
This  is  a  slip  of  paper  on  which  Dina  Nath  says  he  tried  the 
type-writer,  p.    28,   line  40,  and  we  find  at  the  top  of  it 

"  Lahore   211." 

"With  the  last  1  struck  out.  It  is  urged  that  this  was  the 
beginning  of  the  date  on  which  it  was  being  tried;  i.  e.  2 1st 
November,  whereas  witness  says  he  borrowed  the  machine  on 
the  27th,  and  that  the  slip  therefore  gives  the  lie  to  him.  It 
is  also  contended  that  the  document  is  probably  a  fabrication  for 
the  purposes  of  the  case,  but,  of  course,  these  two  criticisms 
are  mutually  destructive.  I  reject  both.  It  is  noteworthy  that 
Dina  Nath  was  not  cross-exam^ined  as  to  the  details  of  Ex.  99, 
nor   asked  what  "  211  "  meant. 

Eighthly,  a  futile  attack  is  made  upon  Dina  Nath  as 
to    the   bringing  of   the  machine    from  Balrag's,    based  on    the 
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various  English  records.  To  Mr.  Stead,  P.  W.  36,  p.  122,  line 
40,  Dina  Nath  said  Earn  Sarn  Das  went  with  him  to  Bal- 
raj's,  but  line  46,  Ram  Sarn  Das  denied  this.  In  Sessions 
Court,  Dina  Nath  does  not  mention  Ram  Sarn  Das.  Then  to 
Mr.  Tollinton,  p.  8,  he  said  Baliaj  brouglit  it  :  to  Committinjr 
Magistrate  he  said  he  went  to  Balraj's  with  a  coolie  and  the 
coolie  came  back  with  him  carrying  it  :  in  Sessions  Coart  he 
left  out  the  coolie  as  such  and  said  a  man  whose  name  he 
did  not  know  carried  it.  This  is  a  very  good  instance  of 
the  sort  of  minute  analysis  to  which  the  approver's  story  has 
been  subjected,  and  tlie  whole  fabric  of  the  criticism  breaks 
down  when  the  vernacular  version  in  the  Sessions  Court  is 
seen,  for  there  the  coolie  is  mentioned  and  naturally  the  name 
of  the  coclie  was  not  known  to  the  witness.  Tlie  attempt  to 
keep  Ram  Sarn  Das's  name  out  arouses  no  suspicion  in  my 
mind. 

Ninthly,  it  is  said  that,  even  if  lialraj's  connection  with 
these  leaflets  is  proved,  as  I  hold  it  is,  this  is  no  proof  of  his 
being  a  member  of  a  conspiracy  to  covimit  murder  ;  but  as  to 
this    I    need  only  point   to  the  contents  of  the  leaflets. 

Tenthly,  it  is  contended  that  Dina  Nath  never  mention- 
ed Balraj  until  20th  February,  z.  e.  the  day  after  he  saw  him 
at  Khushi  Ram's  house,  and  this  makes  the  mention  of  him 
suspicious.  To  me  it  seems  natural  enough  that  Dina  Nath 
should,  in  his  original  statement  to  police,  not  tell  absolutely 
all  he  knew,  for  he  was  then  only  fishing  for  a  pardon 
and  a  complete  detailed  story  was  not  called  for  ;  and  1  can 
find  no  r-eason  to  suppose  that  he  after  that  kept  improving 
his  'story  dishonestly    or   at  the  instigation    of  the    police. 

Eleventhly,  in  my  opinion,  Ex.  P.  119  is  an  extremely 
suspicious  document,  but,  as  my  learned  colleague  will  explain 
at  length,  doubt  as  to  its  meaning  is  permissible.  This  point 
I   concede  to   Mr.    Beechey. 

Twelfthly,  Ex.  P.  120  is  objected  to  as  showing  nothing 
against  Balraj,  and   I  rather   agree  with  Mr.  Beechey  here. 

Thirteenth ly,  Ex.  P.  131  (letter  to  Balmokand)  was  put  for- 
ward as  written  by  Balraj,  but  see  P.  W.  91,  P.  "W.  92, 
P.  W.  93  and  D.  W.  5,  p.  360,  it  is  not  proved.  I  agree  here  and 
leave  this  letter  out  of  account. 

Eourteenthly,  one  of  the  strong  points  in  favour  of  Dina 
Nath's  good  faith  being  the  success  with  which  he  avoids 
attributing  to  Balraj  presence  in  Lahore 'when  he  was  really 
absent,  Mr.   Beechey   tries   to  meet   the  argument  by  pointing 
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out  that  Balraj,  arrested  on  20tli  February  was  at  once 
taken  before  Mr.  Stead,  and  it  is  urged  that  he  must  then 
have  said  he  was  absent  from  Lahore  from  9th  October  1912 
to  15th  September  1913,  and  that  this  was  passed  on  to  Dina 
Nath,  so  that  on  24)th  February  he  was  able  to  avoid  all 
pitfalls.  This  is,  of  course,  possible  •  but  I  must  decline  to 
believe,  without  better  reason  that  the  police  were  engaged 
in  tactics  of  this  sort.  My  general  impression,  after  examina- 
tion of  the  wliole  case  and  after  listening  to  arguments  for  18 
days,  is  that  the  police  have  acted  throughout  with  great 
impartiality  and  moderation,  and  I  prefer  to  hold  that  Dina 
Nath  avoids  pitfalls  because  he  is  following  a  straight  and 
true  path. 

The  above  is  an  exhaustive  examination  of  Mr.  Beechey's 
arguments.  The  result  is  as  stated  already  :  I  would  hold 
Balraj  guilty  of  being  a  member  of  the  conspiracy  but  of  join- 
ing it  after  1 7th  May  1913  and  under  section  115,  I.  P.  C,  I 
would   sentence    him  to   the    maximum   there  pi-ovided. 

We  now  come  to  the  case  of 

BALMOKAND. 

The  learned  Sessions  Judge  rightly  remarked  that  this  case 
was  inextricably  mixed  up  with  that  of  Balraj.  Against  him 
he   sums  up  in  a  passage  which  ends  thus  : 

"  I  have  no  manner  of  hesitation  in  finding  that  the  story  told  by  Dina 
"  Nath  is  substantially  true,  and  that  it  is  corroborated  in  material  details, 
"  connecting  Bahnokand  with  the  oHence  with  which  he  is  charged.  I  fmd  that 
"  he  was  one  of  the  leading  members  of  the  conspiracy,  that  he  took  an  active 
"  part  in  the  distribution  of  the  first  "  Liberty  "  leaflets,  was  throughout  in 
"  the  inner  council  of  the  conspiracy,  and  took  over  from  Dina  Nath  two  bombs 
"  which  he  had  received  from  Basant  Kumar  Biswas.  I  therefore  find  him 
"  guilty,  agreeing  with  the  opinion  of  all  the  assessors." 

The  points  taken  as  proved  against  him  are  his  parti- 
cipation in  the  Agarwal  Ashram  meeting  of  October  1912 
(based  on  Dina  Nath' s  evidence),  at  which  he  was  appointed  a 
leader  :   that   that  meeting  was  held  for  the  purpose  of  organis- 

^   ,  „^  -r,  ,      ing     a    conspiracy    to    commit 

*  Sessions  Judge,  p.  25,  says  Bal-         ^  \,       i 

mokand  brought  Basant  Kiunar    to     murder  and  distribute  seditious 

dispensary,  but  this  is  an  error,  it  was     literature   (Dina  Nath);  that  it 
Girdhari  Lai  at  Balmokand  s  request.  "^       _  -" 

was  through  his    agency*  that 

Basant  Kumar  was   employed  at  the  "  Popular  Dispensary  "  in 

Lahore    (Dina    Nath,    Girdhari   Lai,   P.  W.  40)  ;   that   Basant 

Kumar's   employment   was  not    merely   an   act   of   charity,  for 

he  was  to  be  used  and  was   used   in   murderous   projects  ;  that 

he  co-operated   in  the  May   leaflet  ;  that  in  October  1913  Dina 


1 
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Natli  received  two  bombs  from  Basant  Kumar  and  handed 
tliem  on  to  Balmokand,  who,  when  Abad  Bihari  came  to 
fetch  one  away  a  few  days  later,  raid  he  had  deposited 
them  with  a  friend  (Dina  Nath's  story)  ;  that  I  e  was  consalt- 
ed  about  the  3rd  and  4th  leaflets  (Dina  Nath)  ;  and  that  on 
several  occasions,  e.  g.  the  Mussoorie  visit,  the  conspirators  came 
into  contact  (Dina  Nath,  Sultan  Chand,  etc.).  It  is  clear  that 
much  depends  on  the  view  we  take  of  Dina  Nath's  good  faith. 
I  have  dilated  on  that  already,  but  I  may  note  here  the  telling 
remarks  of  the  learned  Sessions  Judge  at  p.  26  of  his  judgment, 
lines  5  et  seq,  and  the  remarkable  fact  that,  as  in  the  case  of 
Balraj,  Dina  Nath  never  says  he  saw  Balmokand  at  times  when 
the  latter  was  away.  I  agree  with  the  learned  Sessions  Judge 
that  the  above  points  Sive  proved  and  that  they  are  sufficient 
warrant  for  the  capital  sentence  that  has  been  passed.  The 
position  taken  up  has  not  been  successfully  assailed  by  Mr. 
Gokal  Chand  N"araug,  counsel  for  Balmokand,  as  will  appear 
from  the  following  remarks  on  the  arguments,  covering  a  day 
and  a  half,  put  forward  by  him. 

First,  it  is  pointed  out,  rightly  enough,  that  search  of  hia 
houses  at  Jodhpur  a,nd  Karyala,  his  home  in  the  Jhelum  Dis- 
trict, failed  to  reveal  in  his  possession  any  seditious  literature. 
Pro  tanto  this   is  in  his  favour. 

Secondly,  admittedly  he  had  no  direct  connection  with  the 
Lahore  bomb  outrage  or  the  July  leaflets. 

Thirdly,  it  is  said  that  Dina  Nath  admits  that  before  Octo- 
ber 1912  he  did  not  know  Balmokand's  name,  though  the  latter 
was  to  be  appointed  a  leader  at  once,  and  though  Dina  Nath 
had  at  that  time  had  6  oi'  7  admitted  meetings  and  talks  with 
Rash  Bihari  from  1910.  I  do  not  think  this  is  material,  though 
it  is  certainly  a  little  strange. 

Fourthly,  no  corroboration  of  Agarwal  Ashram,  this  is  true, 
but  I  believe  Dina  Nath. 

Fifthly,  Amar  Nath  and  Thakar  Das  (P.  W  38  and  P.  W. 
39)  do  not  say  Girdhari  Lai  put  foi'ward  Basaut  Kumar  for  em- 
ployment as  a, protege  of  Balmokand,  only  Girdhari  Lai  (P.  W. 
40),  discredited  by  resiling  from  his  statement  to  the  Committiug 
Magistrate,  mentions  Balmokand  in  this  connection.  But  the 
learned  Counsel  has  overlooked  one  circumstance  which  tells 
very  strongly  against  his  client  here,  namely,  that  Girdhari 
Lai,  though  he  repudiates  much  of  his  earlier  deposition,  still 
says  it  was  Balmokand  who  brought  Basant  Kumar  to  him. 
This,    looked  at  in  the  proper  way,  is  almost  conclusive  that  the 
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assertiou  is  true  :  if  the  inclusion  of  Balmokand  was  a  lie, 
told  at  the  instigation  of  the  police,  why  was  it  also  not 
withdrawn  in  Sessions  Court  ?  There  is  no  suggestion  of  any 
enmity  between  Girdhari  Lai  and  Balmokand. 

Sixthly,  it  is  again  urged  that  Balmokand  has  proved  that 
at  the  time  of  the  Agarwal  Ashram  meeting  he  was  away  from 
Lahore  ;  that  on  9th  October  1912  he  was  present  in  a  Magis- 
trate's Court  at  Dina,  District  Jhelum,  in  a  case  he  was  concern- 
ed in,  that  he  went  tbence  to  Karyala,  his  home,  and  stayed 
there,  and  that  on  24th  October  he  was  again  present  in  the  same 
Court,  at  Karyala  The  learned  Sessions  Judge  rejects  the  alibi 
and  after  a  careful  consideration  of  the  evidence  I  do  the  same. 
I  am  unable  to  see  how  appellant  has  proved  more  than  this  that 
on  9th  October  he  was  at  Dina  and  on  24th  at  Karyala.  I  have 
seen  Ex.  D-] 2,  D-13,  D-14,  D-15  and  this  is  all  they  shew. 
I  have  looked  at  the  evidence  of  P.  W.  65  Mulraj,  p.  158,  line 
38,  P.  W.  67  Rambhaj,  p.  160,  line  19,  P.  W.  68  Amir  Chand, 
p.  161  lines  10-12.  These  witnesses,  though  the  statement  of 
the  first  is  ambiguous,  do  support  tlie  alibi,  which  it  is  also 
sought  to  reinforce  by  Ex.  D-48,  second  and  third  items.  The 
Sessions  Judge's  criticisms  at  p.  83  of  his  judgment  are 
denounced  as  "  inaccurate  "  and  "  flimsy  "  ;  but  I  agree  with 
him  and  I  think  that  a  bald  statement  by  a  witness  that  so-and- 
so  stayed  15  days  in  such  a  place  is  of  little  value,  made  in 
cross  examination  nearly  two  years  after  the  event  and  without 
any  indication  (a)  why  the  witness  should  remember  so  trifling 
a  matter,  {b)  that  the  witness  had  any  special  interest  in  the 
mattei",  or  reasons  for  noting  the  daily  presence  of  the  person 
concerned. 

Seventhly,  the  whole  question  of  the  May  leaflets  and  Fazl 
Karim  (P.  W.  87)  is  attacked  and  it  is  said  that  Balmokand's 
share  in  it  rests  on  the  unsupported  evidence  of  Dina  Natb. 
This  is  true  in  some  respects,  but  the  partial  corroboration 
in  reference  to  the  type-writer,  see  depositions  of  the  Jodhpur 
Princes,  P.  W.  92  and  P  YV.  93,  must  not  be  lost  sight  of.  Further, 
as  already  shewn  there  is  very  strong  reason  for  trusting  Dina 
Nath  ;  and  it  is  a  useful  point  in  his  favour  that  he  admits  he 
did  most  of  the  work  himself  and  assigns  only  a  small  part  to 
Balmokand. 

Eighthly,  it  is  gravely  contended  that,  inasmuch  as  accord- 
ing to  Dina  Nath,  the  two  heads  of  the  local  gang  were  to  be  both 
consulted  as  to  any  proposed  action  and  Balmokand  was  not 
consulted  about  the  Lahore  murder,  therefore  it  should  be  taken 
that  he  was  not  a  member  of  the  conspiracy   to  do  that  murder. 


July,  i9i5.  ]  CRIMINAL  JUDGME^^TS -No.  17.  ^7 


This  is  a  mere  quibble.  Balmokand  was  away,  and  he  caunofc 
be  allowed  to  escape  responsibility  merely  because  an  act,  fully 
in  keeping  with  the  aims  of  the  conspiracy,  was  done  in  his 
absence. 

Ninthly,  a  pedantic  argument  of  a  legal  kind,  namely,  that 
as  in  October  1912,  the  present  law  (section  120-B)  had  not  been 
passed,  a  conspiracy  then  formed  to  do  murder  was  no  offence, 
and  thus  the  prosecution  must  prove  an  actual  agreement  to 
commit  murder  entered  into  after  27th  March  1913  (date  of 
new  law).  The  fallacy  here  is  in  .saying  that  a  conspiracy 
formed  in  October  1912  was  no  offence  :  it  was,  under  the  law 
of  abetment.  The  new  section  was  enacted  merely  to  make 
the  law  clearer  and  more  readily  available  in  all  possible 
circumstances. 

Tenthly,  the  whole  of  Dina  Nath's  story  about  his  meeting 
with  Balmokand  in  August — Se[)tember  1913  and  the  visit  to 
Mussoorie  seems  to  me,  notwithstanding  Mr.  Gokal  Chand's 
general  criticism  of  it,  to  bear  the  stamp  of  truth.  Raghbir 
Singh,  P  W.  1G4,  confirms  Abad  Bihari's  being  there,  and  the 
fact  that  he  cannob  recognise  among  the  accused  the  friend 
who  was  with  him  when  he  saw  him,  seems  to  me  by  no  means 
to  contradict  Dina  Nath,  though  no  doubt  it  does  not  corro- 
borate him.  In  this  connection  counsel  draws  attention  to 
the  patent  contradiction  between  Sultan  Chand,  p.  293,  lines 
50  to  foot  and  p.  294,  line  46,  and  Raghbir  Singh  as  to  the 
stranger  (Balmokand)  staying  the  night  in  the  same  room, 
and  one  can  only  conjecture  that  Sultan  Chand  is  making 
a  mistake,  or  thut  Raghbir  Singh  does  not  like  to  admit 
intimacy  with  a  ci'iminal  such  as  appellant.  The  matter  is  in 
any  case  not  enormously  important. 

Eleventhly-,  the  Sessions  Judge  says,  without  support  on 
the  record,  that  Balmokand  was  a  friend  of  Amir  Chand.  I 
agree  with  Mr.  Gokal  Chand  here, 

Twelfthly,  Mr.  Gokal  Chand's  remarks  regarding  dates, 
etc.,  in  connection  with  Abad  Bihari's  visit  to  get  a  bomb  and 
the  transfer  of  the  two  bombs  from  hand  to  hand  have  been 
already  sufficiently  dealt  with  in  advance  under  "  Ninthly  " 
in  the  discussion  of  the  case  of  Abad  Bihari.  Wo  have  looked 
at  the  statement  of  Dina  Nath  in  the  police  diaries  and  it  does 
not  help  the  appellant  ;  and  I  would  like  to  note  here  that  the 
story  that  Abad  Bihari  came  for  a  bomb  and  lOent  away  without 
it  could  hardly  have  been  a  mere  invention.  I  can  see  no 
possible  point  in  such  an  invention. 
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Tliirteentlily,    counsel   attempts  to  oveithrow    tbe  Sessions 
Judges  reaSvining  in  connection  with    Balmokand's  second  alibi, 
*  p.  34  of  judgment.     His   client  says  he  was    away  from  Lahore 

from  20th  October  to  27th  November  1913,  that  is,  till  18th 
November  at  Karyala,  and  Lyallpur  20th  to  27th  November. 
We  have  listened  patiently  to  a  very  lengthy  argument  on 
this  point,  and  have  carefully  read,  the  depositions  of 
Balmokar.d's  witnesses  Nos.  G  to  9.  These  witnesses  counsel 
describes  as  independent,  but  they  are  far  from  that,  for  the 
first  is  Balmokand's  collateral  relative  and  the  others  are  all 
rela  ted  to  Au>i.  I  heartily  agree  with  the  Sessions  Judge  that 
it  cannot  be  said  to  be  proved  that  Balmokand  was  in  Karyala 
from  20th  October  to  18th  November. 

There  is  nothing  more,  worth  noting,  to  be  said  for 
Balmokand  and  I  would  simply  reject  his  appeal.  No  mercy 
should  be  shown  to  him. 

The  next  appeal  for  consideration  is  that  of — 
HANWANT  SAHAl, 

whose  case  differs  from  those  already  discussed  in  this  that 
he  is  not  mentioned  by  Dina  Nath  and.  was  apparently  not 
personally  known  to  him.  The  learned  Sessions  Judge  deals 
with  him  at  pp.  61-66  of  his  judgment.  He  is  a  near 
relation  of  Hardayal,  admittedly  a  friend  of  Amir  Chand 
and  Abad  Bihari,  being  a  Delhi  man  and  a  Kaisth  by  caste. 
He  is  no  student  or  scholar  but  a  trader  by  occupation. 
He  fix'st  came  into  the  case  according  to  the  Sessions  Judge 
as  having  in  April  1913  given  to  Balmokand  the  name  of 
Fazl  Karim,  P.  W.  87  as  a  suitable  person  to  whom  to  send 
leaflets  for  posting  up  and  distribution  in  the  Islamia  College, 
Lahore,  where  he  was  a  student.  Very  briefly  stated,  Fazl 
Karim's  story  is  that,  some  days  before  he  got  the  leaflets, 
he  met  Hanwant  Sahai  for  the  first  time  in  the  house  of 
Panna  Lai  Mathur,  P.  W.  138,  a  Professor  in  that  College  ; 
that  he  had  two  talks  with  him  in  the  course  of  which  the 
latter  spoke  of  politics,  suggested  his  help  in  his  schemes, 
read  to  him  passages  from  "  The  Prince,"  told  him  he,  Fazl 
Karim,  was  looked  upon  by  the  C.  I.  D.  as  a  dangerous 
man,  and  so  forth  ;  that  then  a  packet  of  10  leaflets  came* 
•(Corroborated  by  Mumtaz  Ali,  P.  W-  which  however  he  destroyed  ; 
90).  that     he  had   discussed    the 

matter  of  Hanw^ant  Sahai's  solicitations  with  an  intimate 
friend.  Sheikh  Abdul  Kadir,  P.  W.  89,  fully  corroborates 
on   this   point.   Appellant   called,    in   his  defence  as  to   all  this, 
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Maulvi  Hakim  Ali,  quondam  Principal  of  the  College,  D.  W.  41, 
p.  377,  who  says  in  his  presence  Fazl  Karim  admitted  that 
he  actually  posted  up  leaflets  in  the  College  ;  and  the  learned 
Sessions  Judge  thinks  Fazl  Karim  is  lying  here  :  this  does 
not,  however,  seem  to  me  important  The  Sessions  Judge, 
relying  on  Fazl  Karim's  story,  as  corroborated  regarding 
Hanwant  Sahai  and  the  receipt  of  leaflets,  and  refuting  the 
arguments  placed  before  him,  believes  that  Hanwant  Sahai 
really  did  try  to  seduce  Fazl  Karim  and  did  arrange,  by 
(probably)  giving  the  latter's  name  to  Balmokand,  for  the 
sending  of  the  leaflets  by  Dina  Nath.  I  may  say  at  once 
that  I  accept  this  view.  The  way  the  name  of  appellant 
came  out  when  the  police  later  on  questioned  Fazl  Karim 
is  most  natural,  and  is  confirmed  most  remarkably  by  the 
evidence  of  Panna  Lai  aforesaid,  which  shews  that  Hanwant 
Fahai  really  was  staying  in  his  house  at  that  time  and  had 
talks  with  Fazl  Karim,  though  not  unnaturally  Panna  Lai 
shrinks  from  admitting  that  he  heard  sedition  talked.  The 
Sessions  Judge  also  points  to  another  less  important  corro- 
borative incident,  namely,  the  finding  in  Hanwant  Sahai 's 
house  at  Solon,  where  he  was  arrested,  of  a  copy  of  "  The 
Prince  " — Ex.  P-48  A.  The  summing  up  of  the  Sessions 
Judge  on  p.  64  seems  to  me  conclusive,  except  as  to  one  point 
that  will  appear  later. 

The  other  points  against  Hanwant  Sahai  are  the  proof 
to  be  found  in  the  documents  found  in  the  house  of  Radha 
Mohan,  P.  W.  21,  distant  relation  of  his,  that  Hanwant  Sahai 
has  been  the  channel  by  which  Har  Dayal,  who  has  dis- 
creetly kept  out  of  the  way  in  France,  Algiers  and  America, 
maintained  connection  with  the  criminal  organisation  of  which 
te  started  the  first  beginnings  ;  and  the  intimate  friendship 
with  Amir  Chand  and  Abad  Bihari,  shewn  by  the  discovery, 
in  the  box  of  the  last-named,  of  private  papers  of  Hanwant's. 
and  by  the  clearly  proved  fact  that  they  co-operated  in  the 
proposed  arrangements  for  the  distribution  of  the  infamous 
Ghadr,  and  by  such  documents  as  P-78  (3)  shewing  pecuniary 
dealings  with  Amir  Chand.  Stated  so  the  case  does  not  look 
very  complete,  but  the  detailed  examination  before  us  and  by 
us  of  the  oral  evidence  and  of  the  documents  aforesaid  leaves 
no  doubt  in  my  mind  that  it  is  fully  proved  that  Hanwant 
Sahai  was  as  early  as  April  1913,  if  not  earlier,  probably 
a  member  of  this  conspiracy  to  commit  murder  and  to  dis- 
seminate seditious  literature.  That  the  connection  between 
Haiiwant  Sahai,  Abad   Bihari   and   Hai  dayal   was  not  innocent 
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is  faix'ly    clear   from    the   anonymous  nature  of  some  letters  and 
the   pseudonymous    nature   of   others   (e.  g.    Fat  eh    Chand    for 
Hardayal)  and  the    choice  of  hidden   channels  of  communication 
{e.g.  Mannu  Lai). 

It  is  impossible,  and  is  also  unnecessary,  for  me  to  discuss 
minutely  and  categorically  each  and  every  item  of  the  evidence, 
the  important  points  in  which  will  suflBciently  emei'ge  in  the  fol- 
lowing' remarks  on  Mr.  Beech ey's  arguments. 

The  first  point  taken  is  that  all  the  assessors  have  ab- 
solved the  man.  This  is  true';  but  the  case  has  to  be  decided 
on  the  record  itself. 

Next,  it  is  asked  why  Dina  Nath  should  fail  to  bring 
him  into  the  story.  I  think  the  answer  is  not  that  Dina  Nath 
necessarily  knew  nothing  of  him,  but  that  he  never  came  into 
personal  contact  with  Dina  Nath.  Hanwant  Sahai  is  essential- 
ly one  of  the  Delhi  section  of  the  conspiracy  and  Dina  Nath 
of  the  Lahore  section,  and  the  two  seem  not  to  have  met. 
Dina  Nath  thus  has  nothing  to  say  against  him  of  his  own 
knowledge. 

Thirdly,  Mr.  Beechey  says  Hanwant  Sahai  is  not  shewn  to 
have  known  that  the  aims  of  the  conspiracy  included  murder  ; 
but  it  is  a  reasonable  inference  that  his  client,  giving  instruc- 
tions to  send  the  May  leaflets  to  Fazl  Karim,  must  have  read 
the  leaflet  (P.-85-A),   in  which  we    tind  such  things  as  : 

"  The  special  manifestation  of  the  Divine  Foice  at  Delhi 
in  Decen.ber  last,"  etc.,  alluding  to  the  bomb  outrage  of  23id 
December  1912  ; 

"  God  Himself  worked  in  Khudi  Ram  Bose,  ProfuUa  Chaki,  Kanai  Lai 
"  Dutt,  Madan  Lai  Dhingra  "  ; 

"  The  thrower  of  bomb  on  the  representative  of  the  tyrannical  Govern- 
"  ment  at  Delhi  was  none  else  but  the  spirit  of  the  Dispenser  of  all  things 
Himself." 

Further  comment  as  to  Hanwant  Sahai's  knowledge  and 
aims  seems  uncalled  for  ;  but  it  must  be  admitted  that  it  is 
only  a  matter  of  inference  that  Hanwant  Sahai  actually  named 
Fazl  Karim  to  Balniokand. 

Fourthly,  Mr.  Beechey  says  the  documents  found  snd  re- 
lied upon  are  all  harmless.  It  cannot  be  denied  that  they 
shew  close  touch  between  Hardayal  and  Hanwant  Sahai,  and 
it  is  futile  for  Kishen  Dayal,  P.  W.  167,  brother  or  Hai'dayal, 
to  try  to  minimise  that  connection.  It  is  natuial  he  should  do 
his   best  to  screen   both     appellant   and   Hardayal.  It  is   also 
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clear  that  Hanwant  Sahai  contemplated  at  one  time  joining 
Hardayal  in  San  Francisco  and  perhaps  earlier  in  Algiers, 
and  I  do  not  believe  for  a  moment  that  he  was  going  simply 
on  business-  The  tone  of  the  correspondence  written,  of  course, 
in  veiled  language  though  it  is,  makes  this  clear  enough 
to  me.  The  documents  are  the  P,  23  series,  found  in  Abad 
Bihari's  box  on  the  balcony  of  Amir  Chand's  house  ;  the  P. 
32  series  found  with  Radha  Mohan  ;  and  the  P.  80  and  P. 
82  series  found  in  Hanwant  Sahai's  Ifouse.  The  genuineness 
of  all  these  "  finds  "  is  undoubted.  Taking  the  last-named  lot 
first  I  note  that,  while  most  of  them  are  innocent,  one  "  The 
Uprising  of  the  Many  "  80-A,  is  distinctly  of  a  seditious 
tendency.  As  regards  the  P.  23  series  Mr.  Beechey  suggests 
some  confusion  in  making  the  two  search  lists,  in  which  they 
and  the  P.  32  lot,  respectively,  occur  ;  but  Mr.  Petrie  is  quite 
clear  about  the  identity  of  the  P.  23  lot,  p.  70,  line  7,  and 
see  also  Inspector  Brij  Lai,  P.  W.  8,  especially  at  p.  77, 
and  Birmanand,  P.  W.  9,  at  pp.  85  and  S6,  and  Gulab  Rai, 
P.  W.  10,  at  p.  89.  It  is  also  clear  that  the  P.  32  packet 
was  kept  separate,  see  Hadow,  p.  7,  p.  71 ;  and  P.  W.  18 
to  2i,  the  last  being  Radha  Mohan  himself.  As  to  the  P. 
23  lot  the  significance  of  them  is  that  they  were  all 
found  in  one  envelope,  and  several  of  them,  e.  g.  23-c,  '^'S-e, 
are  letters  addressed  to  him.  In  the  absence  of  explanation 
it  is  a  fair  inference  that  the  whole  contents  of  the  envelope 
were  his.  Then,  if  they  are  read,  the  reader  can  hardly  fail 
to  see  that  Hanwant  Sahai  was  hand-in-glove  with  members 
of  a  secret  society,  see  P.  23-L,  and  was  in  sympathy  with 
would-be  assassins  and  rebels,  see  23-M.  The  next  series,  P. 
32,  show  connection  with  Hardayal,  and  the  character  and 
aims  of  the  latter  ;  are  clear  from  the  Ghadr  paper,  P.  24, 
0  3  and  P.  24,  0  4  and  P.  177,  which  is  evidently  the 
paper  referred  to  in  P.  23-A-l  addressed  by  Hardayal  to 
Hanwant  Sahai.  Mr.  Beechey  argues  that  there  is  no  proof  that 
any  Ghadr  ever  reached  his  client  ;  but  this  is  nothing  : 
the  police  have  only  been  able  to  get  copies  intercepted  in 
transit. 

Fifthly,  Mr.  Beechey  then  criticises  the  manner  in  which 
Fazl  Karim  first  could  not  remember  any  one  having  prepared 
him  for  the  advent  of  the  leaflets  and  then,  after  pressure, 
said  a  man  called  "  Sahai  "  had  done  so.  The  suggestion  is 
two-fold,  either  that  the  police  put  the  name  into  the  mouth 
of  Fazl  Karim,  or  that  Fazl  Karim  had  already 
heard  that  Hanwant  Salai  was  a  suspect.    But  such  suggestions 
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are  futile  in  view  of  the  fact  that  Hanwant  Sahai  really 
had  been  at  Panna  Lai's  and  had  had  talks  with  Fazl  Karim, 
■which  Mr.  Beechey  admits  I  do  not  think  either  Fazl  Karim 
or  the  police  would  have  dared  at  that  early  stage  to  bring  in 
Hanwant  Sahai  falsely.  Hanwant  Sahai  was  not  arrested  till 
4tli  March  1914,  while  Fazl  Karim  named  him  on  3rd  March. 
No  doubt  Exs.  P.  23-C.,  P.  23-L,  P.  23-P.,  P.  31-B.-1,  etc.,  and 
the  P.  32  series  mention  Hanwant  Sahai  and  had  been  found  ; 
but  they  were  among  a  fa  ass  of  paper's  that  must  have  taken 
weeks  to  examine. 

Sixthly,  Mr.  Beechey  says  the  search  which  ended  in  the 
tindirg  of  "  The  Prince  "  was  perfunctory.  I  have  considerfd 
the  evidence  (P-  W.  25  to  27),  and  I  find  the  search  was  quite 
satisfactory  and  regular. 

Seventhly,  Mr.  Beechey  is  mistaken  when  he  says  that 
Sultan  Chand's  deposition  is  tha  only  evidence  of  the  intimacy 
between  his  client  and  Amir  Chand  and  Abad  Biliari,  page 
293,  and  that  this  is  insufficient.  The  finding  of  his  papers  in 
Abad  Bihari's  box  is  a  strong  point  against  Hanwant  Sahai  ; 
and  see  also  P.  31-B.-1.  The  Sessions  Judge  also  says  the 
intimacy  is  admitted. 

I  would  therefore  find  Hanwant  Sahai  to  be  gailty  as 
charged  and  dismiss  his  appeal,  but  if  my  learned  colleague 
has  doubts  as  to  the  proof  of  his  complicity  before  17th  May 
1913,  I  am  content  to  give  him  the  benefit  of  the  doubt  and  to 
sentence  him  under  section  115,  I.  P.  C,  to  the  maximum 
seatence  there  provided,  as  in  the  case  of  Balraj. 

BASANT  KUMAR  BISWAS. 

The  next  is  one  of  the  most  important  of  all  the  appeals 
inasmuch  as  connected  with  it  we  have  to  consider  the  appli- 
cation for  enhancement  of  sentence.  I  may  say  at  once  that 
in  my  opinion  this  young  man  is  undoubtedly  guilty  as  charged 
and  that  no  sufficient  ground  exists  for  refraining  from  passing 
on  him  a  death  sentence. 

A  Becgali  boy  from  the  Nadia  District,  he  was  taken 
on  by  Rash  Bihari  at  Dehra  Dun  as  his  domestic  servant, 
given  an  alias  (Hari  Das),  trained  to  be  a  useful  tool  of  the 
conspiracy,  taken  by  his  master  to  Ijahore  in  October  1912, 
put  into  employment  as  a  compounder  in  the  "  Popular  Dis- 
pensary "  there  by  Girdhari  Lai  at  the  instance  of  (directly) 
Balmokand  and  (indirectly)  Rash  Bihari,  was  mysteriously 
absent  from  Lahore  at  the  time  of  the  Delhi  outrage  (December 
1912),  had  a  share  in  distributing  the  May   leaflets,  co-operated 
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with  Abad  Biliari  in  the  Lahore  mui-der,  being  the  actual 
depositor  of  the  bomb  in  the  Lawrence  Gardens,  and  later,  in 
October  1913,  had  2  more  bombs  which  he  handed  to  Dina 
Nath.  This  is  his  record  as  told  by  tho  prosecution,  and  this 
has  been  found  proved  by  all  the  assessors  and  the  Sessions 
Judge.  A  good  deal  of  the  story  is  admitted,  see  written 
statement  of  the  appellant,  p.  302,  Sessions  Record  ;  that  is 
to  say,  he  admits  being  employed  at  Dehra  Dun  by  Rash 
Bihari  as  a  domestic  and  the  concealment  of  his  identity,  but 
he  denies  any  evil  motive  in  the  employment,  and  farther 
explains  concealment  of  name  by  saying  he  did  not  want  to 
disclose  his  identity  as  he  was  ashamed  of  his  menial  occapation, 
and  Rash  Bihari  was  ashamed  of  openly  having  his  meals 
cooked  by  a  man  of  lower  caste  like  appellant.  He  also 
admits  going  thence  to  Lahore,  but  says  he  left  Rash  Bihari 
because  the  latter  turned  him  out  on  his  refusing  to  brush 
his  boots.  In  Lahore  he  admits  employment  in  the  Dispensary, 
but  says  it  was  got  for  him,  not  by  any  of  the  conspiracy  but  as 
a  mere  act  of  charity  by  Girdhari  Lai,  P.  W.  40,  then  Superin- 
tendent of  the  Hindu  Orphanage.  He  admits  he  knew  Dina 
Nath,  but  denies  all  knowledge  of  the  conspiracy  and  all  con- 
nection with  the  leaflets  and  the  murder  in  the  Gardens  and  the 
two  later  bombs. 

The  learned  Sessions  Judge  deals  with  the  case  at  pp. 
43 — 50  of  his  judgment.  He  begins  by  pointing  oat  that  the 
case  is  much  mixed  up  with  the  cases  against  Balraj  and 
Balmokand,  and  lest  it  should  be  supposed  that  the  absolution 
of  Balraj  from  connection  with  the  Lahore  bomb  and  with  the 
employment  of  Basant  Kumar  in  some  way  helps  this  appellant, 
I  state  here  that  the  present  case  is  in  no  way  weakened  by 
this  circumstance. 

A  good  deal  of  the  case  of  Basant  Kumar  has  been  already 

discussed,  e.  g  see  "  fourthly,"  "  fifthly  "  and  "  sixthly  "  in  the 

discussion  of  the  credibility   of  Dina   Nath,    and  the    discussion 

of  the  two   bombs    incident    under   the    head    of    Abad    Bihari. 

These    matters    I    will   not   touch  again  ;  but   a    few  words  are 

necessary  as   to    the   Dehra    Dun  incidents,    and  the   coming  to 

Lahore,    and    the   Lahore    bomb  outrage,    the    latter    being    of 

*  (The  oral  evidence  is  P.  IF.   172,  17-1,     capital    importance.     In  the 
182,  185,  186,  187,  188.)  j^^^ha     j^^^      episode*    the 

only  really  important  matter  is  the  change  of  name  to  Hari 
Das.  Though  Mr.  Sen,  appellant's  counsel,  tries  to  argue  that 
his  client    is    not  to  blame  if  Rash    Bihari,    unknown    to   him, 
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cbose  to  tell  liis   caste-fellows  that   appellant's    name   was  Hari 
Das    (a   high    caste    name),    the     argument   fails    hopelessly, 
because,  as   we   have   seen,   appellant     himself   freely    admits 
joining   in   the   deception.       Again,    Mr    Sen's    argument  that 
there  could  be  nothing  sinister  in   the  alias,    because   in  Lahore 
his  client  reverted  to  his  own  name,    does   not  appeal  to  me.     It 
seems  to   me   to  point   to   this   that  Rash  Bihari,  intending  to 
make  evil  use  of   Basant   Kumar   in   Lahore,  wanted  to  conceal 
all  connection  between  him  and  the  servant  of  Dehra  Dun  days. 
That   arch-conspirator   may  well   have  reflected   that  in  some 
rash  enterprise  in   Lahore  Basant  Kumar   might  be  caught  and 
fall  into  the   hands    of  the    police,    in    which   case  it    would  be 
dangerous  if  he  still  bore  the  name  he  was  known   by  at  Dehra. 
In  my  opinion  on  the   whole  the  probabilities  are  in  favour  of  a 
sinister   explanation  of   the    alias  ;  and  this  conclusion  is  much 
confirmed  by  the   fact — see    Stead,  p,  120,    lines  30-34 — that  to 
him  Basant   Kumar   denied  ever   having  been  to  Dehra  Dun  or 
knowing  Rash  Bihari  there. 

Dina  Nath,  p.  15  bottom,  is  quite   explicit  that  Rash  Bihari 

brought  Basant  Kumar  to   Lahore  in  October  1912.     The  latter 

reached    Lahoi'e    in    the    first   half     of     that   month    and   Avas 

employed  on  the  15th,  at  which  time  Rash  Bihari  w.is  certainly 

in  Lahore.     This  alone  seems  to  me  considerable  confirmation  of 

Dina  Nath's  version,   which,   as  already  shown,    deserves  much 

credit,  even   when   not  corroborated  ;  and  there    are   also   the 

shifty  but  sufficient   deposition  of   Sliib  Das,  P.  W.  98,   and  his 

deposition    to   the  Committing   Magistrate    at   p.   139   of  that 

record,   besides   the    additional   circumstance   that   later,  when 

Rash  Bihari   again  comes  on  the  scene,  Basant  Kumar  goes  to 

see  him :  why  should   he  do  this,  if   he  really  parted  from  him 

in  mutual  displeasure  ?     A  great   deal  of   what  I   cannot  help 

thinking  is  useless  argument  has  been  expended  on  the  question 

of  the  date  of  Basant  Kumar's  entertainment  by  the  Dispensary. 

I  cannot   see   any   significance  in   differences   of   statement,  on 

this  day  or  that,    that   Basant  Kumar    lomdd   get  employment 

or  had  got    employment.     He  was    no   doubt   taken   on  on  15th 

October  1912,  but  it  has  been    lost  sight  of    by   counsel  that  he 

had  no    salary   then  but   was    taken    on    on    mere    subsistence, 

i.  e.  on  probation.     In   these    circumstances    it  was  by  no  means 

impi'oper  to    talk    of  him  being   likely    to   get   emj'loyed.     It  is 

important   to    notice    that    the   police     did     not    know   date  of 

employment  until    26t;h   February  1914    after    Dina    Nath  had 

spoken   to   Mr.  Tollinton.     It    was   on   that   day  they  secured 

Ex.  P.  111.     Ex.  P.  112  does  not  shew  date  but  only  month. 
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The  whole  story  of  the  bicycle,  the  arrangement  for  the 
throwing  of  the  Lahore  bomb,  the  meeting  of  Abad  Bihari  and 
Basant  Kiimar  at  the  Gardens  and  the  deposit  of  the  deadly 
thing,  seems  to  me  to  bear  the  unmistakable  stamp  of  truth. 
Of  course,  the  last  two  of  these  incidents  depend  on  Dina 
N"ath's  version  of  his  subsequent  conversations  with  Abad 
Bihari  and  Basant  Kumar  himself  ;  but  I  believe  that  version, 
and  under  section  10,  I  E.  Act,  this  part  of  Dina  Nath's 
evidence  is  clearly  relevant.  I  will  take  up  now  in  detail  all 
Mr.  Sen's  criticisms  and  will  shew  how  inadequate  they  are. 
To  shoi  ten  the  matter  I  will  allow  that  his  client's  connection 
with  the  first  leaflet  is  so  slight  that  it  does  not  tell  much 
against  him. 

First,  Mr.  Ken  says  neither  Amar  N"ath  (P.  W.  38)  nor 
Thakar  Uas  (P.  W.  39)  saw  any  card -board  box  (containing  part 
of  bomb)  in  the  hand  of  Basant  Kumar  when  he  left  on  evening  of 
16th  May  1913  ;  also  that  these  witnesses  did  not  remember  the 
bicycle  incident  until  pressed  and  virtually  threatened.  In  my 
opinion  the  Sessions  Judge  is  right  when  he  elects  to  believe 
these  witnesses.  It  is  natural  enough  they  should  not  remember 
whether,  on  that  particular  evening  out  of  the  hundreds  of 
evenings  on  which  Basant  Kumar  left  the  Dispensary  for  an 
airing,  he  had  a  small  parcel  in  his  hand  ;  and  as  to  the  bicycle 
it  seems  to  me  also  natuial  tbat  its  presence  should  have  been 
genuinely  brought  back  to  memory  by  Dina  Neath's  reminding 
them  of  it.  If  the  police  had  so  frightened  these  two  men  that 
they  were  ready  to  say  anything,  would  not  the  police 
have  told  them  also  to  mention  the  box  ?  And  would 
they,  having  fallen  in  with  the  views  of  the  police,  have  been 
allowed  to  raise  up  arguments  against  the  prosecution  by  telling 
the  story  of  how  they  came  to  remember  the  bicycle  ?  Nor 
do  I  think  anything  of  the  fact  that  Dina  Nath  says  he  took 
away  the  machine  on  Monday,  2  days  after  the  outrage,  while 
these  witnesses  say  "  next  day."  They  heard  of  the  outrage 
on  Sunday  and  say  loosely  "  next  day."  Even  if  they  really 
think  the  bicycle  was  taken  back  on  Sunday,  I  can  see  no 
importance  in  tliis  slight  lapse  of  memory.  Everything  in 
short  points  to  the  entire  reliability    of  these   two  witnesses. 

Next,  Mr.  Sen  tells  us  that  his  client  was  absent  from 
Lahore  four  times  {i)  21st  December  1912  to  15th  January 
1913;  (a)  24th  August  1913  to  Sth  October  1913;  (ui)  24th 
December  1913  to  15th  January  1914;  {iv)  Sth  February 
1914  until  his  arrest  at  Nadia.  How  this  helps  his  client, 
I  cannot    say  ;  it   certainly   helps    Dina   Nath,  who    has  never 
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fallen  into  the  mistake  of  attributing  to  him  any  act  in  Lahore 
during  those  periods,  except  the  matter  judiciously  dealt  with 
by  Sessions  Judge  at  p.  47,  2nd  para,  of  his    judgment. 

Thirdly,  the  whole  question  of  the  Lahore  murder  was 
evidently  very  hotly  contested  in  the  Lower  Court,  see  pp.  47 
and  48  of  the  judgment,  and  we  have  read  and  carefully 
considered  all  the  8  points  raised  there.  Before  us  Mr.  Sen 
specifically  notices  the  3rd  point,  which  does  not  seem  to  me 
important.  I  think  it  is  quite  natui^al  that  in  his  genei*al  first 
statement  to  Mr.  Tollinton  Dina  Nath  should  have  omitted 
matters  which  he  knew  all  the  time.  Then  he  discusses  the 
5th  point,  the  difficulty  ahout  the  times  of  the  putting  down 
of  the  bomb  and  of  the  explosion  and  of  the  return  of  Abad 
Bihari  to  his  College.  Tlie  last-named  difficulty  I  think 
nothing  of  ;  there  is  no  evidence  that  any  responsible  person 
keeps  the  record  of  arrivals  of  inmates,  and  one  knows  how 
casually  these  things  are  usuallj^  done.  No  doubt  Amar  Nath, 
p.  127,  line  11,  says  Basant  Kumar  came  back  that  evening 
at  8-30,  but  he  adds  "  or  after."  There  is  thus  here  no  alibi 
for  Mm  worth  mentioning.  Thakur  Das,  p.  131,  line  31,  says 
"  about  8-30,"  which  is  equally  useless  ;  neither  had  any 
special  reason  for  noting  the  time.  The  explosion  actually  took 
place  at  8  55  p.  m.,  see  Mr.  Bevau  Petman,  P.  W.  131,  pp. 
221-222,  but  we  do  not  know  for  certa'in  how  long  before  the 
explosion  the  bomb  was  laid  down,  for  the  evidence  of  such 
witnesses  as  D.  AV.  1  for  Basant  Kumar,  p.  359,  really  proves 
nothing.  No  other  points  are  argued,  and  I  think  the  Sessions 
Judge  is  generally  ccM:"rect  in  the  whole  of  his  discussion  of -the 
subject. 

Fourthly,  it  is  asked  why  Basant  Kumar,  not  shown  to 
be  previously  known  to  any  conspirator  but  Dina  Nath,  should 
have  suddenly  developed  into  a  murderer,  and  why  the  astute 
Dina  Nath  and  Abad  Bihari  should  have  entrusted  so  dangerous 
and  delicate  a  task  to  him.  All  this  ignores  human  nature 
and  especially  criminal  human  nature,  Experience  shows  that 
it  is  the  invariable  rule  in  criminal  conspiracies  for  the  master 
minds  to  keep  in  the  background  and  to  employ  pupils  and  tools 
in  all  acts  of  violence.  Basant  Kumar  had  had  a  long  ti*aining 
and  was  quite  ready  fDr  anything,  thougli  he  was  kept  pur- 
posely outside  of  the  inner  circle,  so  that,  if  caught,  he  would 
not  be  able  to  give  much  informatioii  to  his  captors. 

Fifthly,    it    is  suggested    that    Dina    Nath  did    the    whole 
thing  himself,  or   with    the  help    of  his  cousin  Ram   Saran  Das, 
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As  to  this,   no   doubt  this  is    physically  possible,    but   it    is    so 
improbable  that  I  must  reject  the  suggestion. 

Sixthly,  Rash  Bihari  was  a  police  spy.  I  have  already 
said  I  am  leaving  my  learned  colleague  to  discuss  this.  I  only 
draw  attention  to  the  pregnant  remark  at  p.  19  of  the  Lower 
Court's  judgment,  19  lines  from  the  bottom. 

I  find,  then,  as  already  stated,  that  Basant  Kumar  is 
guilty  as  charged,  and  there  can  be  no  reasonable  ground  for 
doubting  that  as  a  member  of  this  murderous  conspiracy  he 
actually  caused  the  death  of  Rim  Padarath.  I  can  find  no 
extenuating  circumstance.  He  is  not  a  boy,  for  at  23  an  Indian 
has  long  reached  maturity.  We  have  seen  him  in  Court,  he 
was  specially  sent  for  and  I  am  unable  to  recognise  in  him  any 
indications  of  deficient  development,  either  mental  or  physical. 
He  looked  to  me  a  man  of  some  force  of  character,  with  none 
of  the  familiar  marks  of  weakness  in  his  face.  No  doubt  he 
comes  of  a  humble  class,  as  Sessions  Judge  says,  but  this  is 
no  reason  for  shewing  mercy.  He  is  an  educated  man,  able 
to  do  compounder's  work  and  intelligent  enough  to  get  em- 
ployment    and    to    secure* 

l:a*e  50."  ^''  ''''"'''  '^'^'""'^^'  P"  ^^"'     increase    of   pay    after  some 

months.  The  mere  fact  that 
he  was  never  in  the  inner  circle  of  the  society  is  nothing  in  his 
favour  ;  aad  it  is  a  very  damning  fact  that  a  few  months  later 
he  should  have  been  in  possession  of  two  more  bombs. 

Finally,  I  would  note  that  he  was  not  in  May  1913  acting 
under  the  influence  of  the  supposedly  overpowering  Rash  Bihari, 
for  he  had  not  at  that  time  seen  him  for  ever  so  long.  In  short, 
he  is  guilty  and  he  should  be  hanged. 

I  will  now  take  up  the  case  of 

CHAR AN  DAS 

who  has  been  acquitted  and   against  whose   acquittal  the  Crown 
has  appealed.     The    learned  Sessions   Judge   says  the  evidence 
against  him  is  all  admitted,  but  finds    even   so  he  is  not  proved 
guilty.     Perusal   of   this  pai't   of  the  judgment  shews  that  the 
most  impoitant   feature   of  the  case   is   the    man's   confession  ; 
if  it  is  genuine  and  voluntary,  he  is  undoubtedly    guilty  ;  if  it  is 
not,  the  case  is  not  so  strong.     The   prosecution,  however,  insist 
that  even   apart   from    the   confession  the  evidence   is  sufficient 
for  conviction.     I    state    at   once  that   I  see  no   reason  to  reject 
the  confession,    the    circumstances   under   which   it   was    made 
satisfying  me  that  it  was  voluntarily  made,   though   afterwards 
retracted,    there    being    also    sufficient    corroboration,   and   Mr. 
Sen's  arguments  ^cr  cot.ira  by  no  means  ixupressing  me  as  valid. 
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Perhaps  the  best  vra.j  to  deal  with  this  case  is  to  follow 
the  leai^ned  Sessions  Judge  On  p.  69  of  his  judgment  he  states 
what  is  proved  if  the  confession  is  accepted  and  the  points  may- 
be stated  thus — 

(a)  Shown  and  admitted  that  he  had  known  Hash 
Bihari  for  two  years. 

(6)  Clear  from  the  confession  and  documents  that  Rash 
Behari  had  trained  him  in  the  peculiarly  diaboli- 
cal way  described  in  an  eailier  part  of  this 
judgment. 

(c)  Accused  stopped  with  Rash  Bihari  and  used  his 
address  for  receipt  of  letters,  see  Ex.  P.  31 -A. 

(fZ)  He  forwarded  letters  for  Rash  Bihari  to  Lahore 
and  allowed  his  name  to  be  used  in  enquiring  as 
to  hotel  rates  from  Khanna,  P.  W.  134. 

(e)  A  code  was  found  on  Charan  Das's  person,  see  third 
entry  in  Exhibit  P.  1 53,  and  this  was  to  be  used 
in  correspondence  with  Rash  Behari,  who  handed 
it  td  him  at  his  (Charan  Das's)  home  in  Gur- 
daspur. 

(/)  A  futile  attempt  having  been  made  to  ascertain 
Mr.  Gordon's  address  in  the  District  Office, 
Gurdaspur,  where  accused  was  Revenue  Clerk  ; 
Rash  Bihari  told  accused  that  he  wanted  to  kill 
that  gentleman,  who  (in  Bengal)  had  put 
obstacles  in  their  way. 

(g)  At  same  time  Rash  Bihari  told  him  he  could  get 
bombs  and  where  they  were  made. 

(7i)  Told  him  also  that  he  contemplated  getting  him 
(accused)  employment  in  Lahore,  where  he  would 
be  more  useful  ;  cf.  last  line  of  Ex  P.  154-L. 
written  by  accused  to  him. 

Then  the  Lower  Court  goes  on  to  express  the  opinion 
that,  with  the  help  of  the  confession,  it  can  safely 
be  taken  as  proved  that  the  respondent  knew  the  work 
Rash  Bihari  was  engaged  in,  knew  that  Rash  Bihari  only  wanted 
Mr.  Gordon's  address  in  order  to  make  plans  for  killing  liim, 
knew  that  Rash  Bihari  was  going  to  Lahore  on  the  business  of 
this  murderous  conspiracy  and  helped  him  and  forwarded 
letters  to  him  ;  but  that,  without  the  help  of  the  confession,  no 
more  is  proved  than  that  Charan  Das  was  in  process  of  being 
trained  to  join  a  conspiracy,  of  which   he  is  not  proved  actually 
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to  have  become  a  member.  I  am  inclined  to  agree  with  Mr. 
Ross  Alston,  that,  confession  relevant  or  irrelevant,  the  charge 
is  established.  On  all  the  points  (a)  to  {h)  detailed  above 
there  is  independent  evidence,  except  (g)  which  depends 
entirely  on  the  confession,  thus — 

(a)     See  written  statement,  p.  330,  line  45,  and  P-108-H. 

(5)     See    same  page,   lines  45  to  50  ;  also  entries  Nos.  6,  7, 

^m.       -4.      u  1  •  I  ^     ■       11,  17,  18,   22  and  others  in 

*The  printers  have  made  a  mistaKe  in  ,      . 

connection   with  P-154.    The  first  page  Ex.  154*  (h'st  of  things  found 

of  it   and   of  Ex.    P-143-A  is   all  right,  .       rn            -rv     »    i,          \ 

but  the  second  pages  of  each  have  been  ^^    Charan  Das  s  house),  es- 

transposed,  z.  e.,  interchanged.  pecially    7,    17,    18  and  22  ; 

also  letters  of  the  108  series,  especially  P-108-H. 

(c)  Exhibit  P-31-A  and  written  statement,  p.  330,  lines 
48  to  end  of  page. 

((7)      See    written    statement,    p.   331,    lines    6   to    14,   and 
connected  documents,  e.  g.,  Exs.  P-lOl,    101-A,   101-B,  108  Z-A 
and  other  letters  of  the  P-108  series. 

(e)  See  the  Code.  It  is  impossible  to  suppose  that 
Charan  Das's  present  story  is  true,  that  Rash  Bihari,  before 
leaving  for  Lahoi^e,  thrust  this  into  Charan  Das's  hand  telling 
him  merely  to  keep  it  for  him.  It  is  justifiable  to  infer  from 
the  gift  of  this  Code  to  Charan  Das  that  it  was  to  be  used  in 
furtherance  of  criminal  designs. 

(/)  In  his  written  statement,  p.  330  bottom  and  p.  334 
top,  Charan  Das  admits  that  at  the  instance  of  Rash  Bihari  he 
enquired  about  Mr.  Gordon's  address,  but  does  not  admit  that 
the  enquiry  was  made  with  reference  to  any  murderous  design. 
However,  the  evidence  of  Nathu  Ram  and  Muhammad  Tusaf 
(P.  W.  95  and  P.  W.  94)  afford  a  certain  corroboration  that 
the  enquiry  was  not  innocently  made. 

(7i)     As  already  noted,  see  last  line  of  P.  154-L. 

Even  on  this  evidence,  leaving  out  the  confession,  my 
opinion  is  that  Charan  Das  is  sufficiently  shewn  to  have  joined 
the  conspiracy  before  17th  May  1913.  Ex.  P-108-G.  and  its 
reply,  P-154-L,  both  of  October  1912  with  the  pregnant 
sentence  in  the  letter — "  I  think  you  might  have  finished  the 
work  which  was  the  cause  of  your  journey  to  Lahore " — 
together  with  the  animated  correspondence  the  two  men 
maintained,  satisfy  me  that  they  were  in  each  other's  secrets. 
But  we   are    not   justified  in  setting  aside  the  confession.     The 
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Sessions  Judge's  reasons  for  doing  so  are  singularly  unconvincing. 
They  may  be  stated  briefly  thus  : — 

(^)  It  was  made  on  3rd  March  1914,  i.  e-,  11  days  after 
the  arrest.  I  am  unable  to  see  any  force  in  this. 
One  would  hardly  expect  a  man  in  the  position 
in  which  Charan  Das  found  himself  to  blurt  out 
a  confession  at  once. 

(ii)  It  was  recorded  in  the  Railway  Police  Office,  "  not  a 
very  happy  selection."  But  it  was  recorded  by  a 
Magistrate  of  the  1st  class  and  the  police  were 
not  pi^esent,  except  momentarily,  when  Mr.  Stead 
came  in  to  get  his  despatch  box — see  Mr.  O'Neil 
Shaw,  p.  241,  line  43.  This  objection  seems  to 
me  to  have  no  value  whatever. 

(m)  The  precautions  laid  down  by  the  Code  of  Criminal 
Procedure  antecedent  to  the  recording  of  a 
confession  were  neglected.  The  law  is  contained 
in  section  164  (3)  of  the  Code  and  section  364 
(1).     The  former  provision  runs  thus —  » 

"  No  Magistrate  shall  record  any  such  confession  unless,  upon  questioning 
"  the  person  making  it,  he  has  reason  to  believe  that  it  was  made  voluntarily  ; 
•'  and  when  he  records  any  confession,  he  shall  make  a  memorandum  at  the 
"  foot  of  such,  record  to  the  following  effect,  etc." 

The  confession  has  been  printed  as  Ex.  P.  204.  It  contains 
the  prescribed  memorandum  and  is  signed  by  the  Magistrate. 
There  is  no  note  before  the  confession  that  the  Magistrate 
satisfied  himself  that  it  was  going  to  be  voluntarily  made  and 
this  was  an  irregularity  ;  but  this,  in  my  opinion,  has  been  fully 
cured  by  the  examination  of  the  Magistrate  in  the  Sessions 
Court— P.  W.  158,  p.  241— under  section  533  of  the  Code.  The 
Magistrate  says  : — 

"  Before  recording  the  statement  I  satisfied  myself  that  Charan  Das  was 

"  making  a  voluntary  statement Only  the  accused  and  myself  were  in 

"the  room,  when  I  recorded  his  statement This  is  a  full  and  true  record 

"  of  what  he  said.  The  certificate  at  the  end  is  in  my  handwriting.  The 
"  statement  was  read  out  to  him,  and  he  signed  it  ,  I  asked  Charan  Das 
"  whether  he  was  willing  to  make  the  statement.  He  said,  yes.  That  is  all 
"  the  conversation  I  had  with  him  before  beginning  to  record  the  statement 

" Charan  Das  did  not  indicate  by  anything  he  said  or  by  his  manner 

"that  he  was  not  acting  of  his  own  free  will.  Nothing  happened  which 
"  suggested  to  my  mind  that  he  was  not  acting  of  his  own  fi'ee  will." 

I  confess  that  I  am  unable  to  see  what  more  was  required 
to  put  matters  on  a  proper  footing,  and  it  is  somewhat  lemark- 
able   that   the    Sessions    Judge  at  the  time  seems  to  have  been 
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quite  satisfied — see  the  note  at  top  of  p.  242.  The  policy  of 
the  Legislature  in  this  matter  is  clear.  Certain  rules  are  laid 
down,  the  observance  of  which  enables  the  Court  dealing  with 
a  confession  to  be  prima  facie  assured  that  it  was  voluntarily 
made  ;  but  well  knowing  that  in  the  hurry  of  work  the  formal 
recording  of  what  has  been  said  and  done  is  not  always  perfect, 
the  Legislature,  to  prevent  miscarriages  of  justice  and  to  ensure 
that  evidence  of  value  shall  not  be  lost,  has  enacted  section  583 
aforesaid.  The  important  thing  is  not  the  formal  w^riting  down 
of  this  or  that,  bat  that  it  should  be  made  clear  to  a  Court 
using  a  confession  as  evidence  that  the  recording  Magistrate 
applied  his  mind  to  the  question  whether  it  was  being 
voluntarily  made  and  decided  that  question  in  the  affirmative. 

As  i-egards  section  364,  Cr.  P.  C,  I  need  only  remark  upon 
the  rule  that  questions  and  answers  should  be  recorded  in  full  ; 
but  the  matter  is  of  no  great  importance  in  any  case  and  is  of 
none    at  all  here,  for    the    Magistrate  seems  to  say  that  the  only  , 

questions   put    were,  when   the   Magistrate  could  not  altogether 
follow  the  speaker  and  wanted  him  to  be  more  explicit. 

In  my  opinion  the  confession  is  not  vitiated  by  its 
informality,  and  indeed  is  not  in  the  least  weakened. 

(^y)  Then  the  Sessions  Judge  says  the  confession  was 
dictated  from  a  written  statement  previously 
prepared  by  Charan  Das  while  in  police  custody. 
The  Magistrate  rather  supports  this  idea,  line  28, 
p.  241,  but  both  he  and  the  Sessions  Judge  make 
too     much     of   it.     Comparison    of    the    written  » 

statement  in  question  (D.-29)  and  the  confession 
shew  it  is  a  misuse  of  language  to  talk  of  "  more 
or  less  verbatim  "  and  "  practically  dictating." 
There  is,  as  we  have  seen  for  ourselves,  much 
difference  between  these  two  documents.  I 
would  like  to  draw  special  attention  to  P.  204, 
p.  2,  first  half  of  page,  and  p.  3  as  to  Mr.  Gordon, 
and  the  cartridges  (not  in  D.-29),  and  the  writer 
of  the  leaflets,  P.-204,  has  much,  not  in  D.-29. 
Things  present  in  one  are  not  in  the  other, 
phraseology,  in  some  passages  alike,  is  in 
important  parts  different,  and  such  differences 
occur  as  the  divergent  accounts  of  the  appaxntion, 
etc.,  of  the  boy  "  Sant  "  (meaning  Basant 
Kumar)  ;  and,  in  my  opinion,  what  really  must 
have  happened  is  this.  Charan  Das  told  the 
police   he  was  willing  to  confess.     Knowing  that 
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the  story  to  be  told  would  cover  years  and  that 
in  the  stress  of  examination  important  particulars 
might  be  omitted,  Charau  Das,  either  on  his 
own  initiative  or  upon  suggestion  by  the  police, 
made  out  a  rough  sketch  of  his  tale.  Brought 
before  the  Magistrate,  he  held  this  in  his  hand 
and  refreshed  his  memory  from  it. 

There  are  many  reasons  for  looking  at  the  thing  in 
this  way,  but  I  need  only  discuss  one  or  two.  The  first 
is,  of  course,  the  results  of  our  comparison  of  the  t;vo 
records,  D.-29  and  P.-204  The  next  is  that  the  circum- 
stances, taking  the  worst  possible  view  of  police  morality, 
did  not  call  for  such  a  device.  As  we  have  seen  a  veiy 
large  part,  in  fact  nine  tenths,  of  D.-29  (leaving  out  the  treatise 
on  philosophy)  is  admittedly  trae,  and  it  is  only  here  and 
there  in  the  confession  that  statements  are  made,  the  truth 
of  which  is  now  denied.  If  the  accused  had  been »  put 
up  by  the  police  to  tell  a  long  and  intricate  story,  wholly 
or  mostly  false,  he  would  certainly  need  a  memo,  like  D.-29 
to  keep  him  straight  :  but  why  should  the  police  be  anxious 
that  he  should  have  a  memorandam  in  the  actual  circumst  mces  ? 
The  police  are  presumably  not  fools,  and  they  must  have 
foreseen  the  sort  of  argument  that  would  be  raised  on  the  found- 
ation of  the  use   of  D.-29. 

The  Sessions  Jadge  does  not  believe  Charan  Das's  statements 
that  he  was  compelled  to  confess  by  threats  and  promises,  and 
I  agree  with  him  heartily  here.  His  Counsel  did  not  venture 
to  cross-examine  S.  Snkha  Singh  or  Mr,  Stead  as  to  threats 
or  promises  or  ill-treatment,  nor  did  accused  say  a  word  on 
the  subject  to  the  Committing  Magistrate — -see  p.  331,  lines 
30-40,  Sessions  record.  I  also  do  not  believe — -again  agreeing 
with  the  Sessions  Judge, — 'that  he  was  brought  up  before  the 
Deputy  Commissioners  of  Gardaspur  and  Lahore  in  succession 
and  refused  to  confess,  but  even  if  he  did,  does  this  disprove 
in  the  smallest  degree  that  by  3rd  M  irch  1914  he  had 
become  willing  to  confess  ?  And  the  remai-k  of  Mr.  Shaw 
at  p.  24],  lines  37-38,  that  he  said  Charan  Das  should  speak 
the  truth  and  it  would  be  better  for  him,  must  not  be 
taken  as  an  inducement  by  a  person  in  authority,  for  the 
remark  was  made  after  the  confession  had  been  recorded. 

I  think,  further,  that  there  is  in  the  confession  and 
in  the  document  D.-29  indication  that  they  were  not  written 
or    made     at     dictation   of   police     who    wanted   Charan  Dass 
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to  put  tlie  noose  round  his  own  neck.  "Would  the  police 
have  made  him  write  that  paifc  of  D.  29  which  is  a  philosophical 
or  religious  tract  ?  Or  would  they  have  told  him  to  pretend 
he  was  not  in  favour  of  violence  ?  As  a  matter  of  fact  it 
is  futile  for  him  to  pretend  that  he  did  not  approve  of  Rash 
Bihari,  for  see  P.  154-M.,  which  (proved  by  P.  W.  172,  p.  262 
bottom)    shows  Charan  Das  wanted  to  maintain  the  connection. 

Then,  apart  from  the  relevancy  of  the  confession,  which 
I  consider  clear,  there  is  the  question  of  its  value.  I  believe 
it  to  be  all  true,  that  is.  I  see  no  reason  to  doubt  that 
everything  Charan  Das  in  it  says  against  himself  is  true,  though 
it   may  not  contain  the  whole  truth. 

In  short,  I  hold  it  proved  that  from  some  time  in  1912 
Charan  Das  was  hand-in-glove  with  Rasli  Bihari  and  was 
prepared  to  help  him  and  co-operate  with  him  in  this  conspiracy, 
well  knowing  that  murder    was  contemplated. 

I  have  given  careful  and  earnest  attention  to  Mr.  Sen's 
arguments  against  this  appeal,  but  the  facts  are  too  strong 
for  him.  He  again  parades  the  Rash  Bihari  police  spy 
theory,  which  I  have  already  discussed,  and  strives  hard  to 
shew  that  the  P,  108  series  of  documents  and  154-L.  are 
harmless,  No  doubt  we  cannot  find  in  them  plain  statements 
of  intention  to  do  murder,  but  the  whole  tone — see  especially 
154-L  last  few  lines  of  first  para. — shows  that  in  the  minds 
of  writer  and  addressee  was  working  something  not  to 
be  disclosed,  something  in  the  achievement  of  which  all 
possible  spiritual  and  moral  re-inforcement  was  requisite. 
Finally,  he  cites  a  large  number  (16)  of  rulings  as  to  retracted 
confessions.  He  did  not  rely  on  any  special  dicta  in  them, 
and  Mr.  Ross  Alston  has  not  discussed  them.  Most  of  them 
are  well-known  and  contain  familiar  mnxims  with  which 
we  have  no  quarrel,  and  I  do  not  think  any  good  purpose 
would  be  gained  by  wading  through  them  here.  I  am  well 
aware  of  the  warnings  against  retracted  confessions  ;  but 
each  case  must  be  treated  on  its  own  merits,  and  I  have 
no  hesitation  in  accepting  this  confession,  or  in  holding  that, 
on  the  strength  of  it  and  of  the  abundant  corroborative 
evidence  put  forward,  Charan  Das  is  guilty  as  charged  and 
should  be  sentenced  to  transportation  for  life.  I  do  not 
think  he  is  so  bad  as  the  four  condemned  to  death  and, 
therefore,  the   lesser  sentence  will    suffice. 

Finally,   at   the  end   of  the  proceedings,  Mr.  Broadway  put 
before  us  a  copy  of  a  paper  called  "  India  "  published  in  London 
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and   dated  Friday,  October   22rd,     1914,   in     Avhich  (p.  165)  ia 
to  be  found   an  article    headed    "  Delhi   Sedition    Trial."     It 
purports  to   be   a  reproduction   of   an   article  from  "  The  New 
Statesman,"     a    paper     unknown     to     me,     of   October    17th, 
upon  the   very   case  which   has  been    occupying  our  attention 
during  the   past    month,    and   it     consists    of   a   denunciation 
of  the  police   and  the  Indian  Courts,   a  discussion  of  the  merits 
of  the   case   with   a   strong     bias     in  favour    of   the  accused, 
and   an    attempt  to  "  whitewash  "  some  of  them.     Oovemment, 
through  Mr.     Broadway,  asks    us   for  an  expression  of  opinion 
on   this    phenomenon,    and    for   my  part   I    hasten  to  say  that 
the   publication   of  this   article  is  a  very   bad   case  of  contempt 
of   Court.     It  is  contrary  to  all  the  canons  of  decent  journalism 
and  one  only  regrets  that  the  state  of  the  law   and  the   fact  that 
the     "  India  "     is     not     published     in  this    country  ^make   it 
impossible  for  us  to  take  any  action. 

lOth  Fehy.l9}^.  Rattiqan,  J.— The   case  as  a  whole,   and  in   particular  as 

reo-ards     each    individual     concerned,     has    been     dealt    with 
exhaustively     by    my     learned     brother     with     whom    I  have 
considered    and    discussed  the    evidence  on  the    record    and  the 
arguments  addressed  to  us,    and  whose  judgment  I  have  had  the 
benefit   of   reading,    and  I   find  myself   so  entirely  in  agreement 
with  all  his   conclusions  that  I  might   content  myself  by  merely 
expressing  my  general  concui'rence,    especially  as  I  feel  I  cannot 
add  anything  of  very  material  weight  or  value.      But  in  view  of 
the    important   issues  involved   and  of  the  very  able  arguments 
addressed     to     us   by   the  learned     gentlemen   who   appeared, 
respectively,   for  the  various   appellants,  the  respondent  Charan 
Das,   and  the   Crown,   I  feel   it   necessary  to   deal,   though  as 
briefly   as    the   circumstances    will  permit,  with  some   of  those 
arguments     and     certain     more   general     aspects   of  the   case 
before  us. 

The   questions   of  law   which   we  have  to  decide  are  stated 
succinctly  in  my  brother's  judgment. 

(A)  It  is,  in  the  first  place,  urged  that  the  charge  as 
amended  (see  page  209  of  the  Sessions  Judge's  record)  was  so 
vague  and  misleading  that  it  materially  prejudiced  the  accused 
persons,  and  it  was  explained  that  this  vagueness  consists  in 
the  omission  to  specify  (a)  the  date  on  which  the  accused 
persons  are  alleged  to  have  agreed  inter  se  to  commit  murder  j 
(6)  "  the  other  places  "  in  British  India  where  they  are  said  to 
have  so  agreed  ;  and  (c)  the  person  or  persons  whom  thay  are 
alleged  to  have  agreed  to  murder. 
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As    regards    this   objection,  I  have  no  hesitation  in  holding 
that   these  omissions  in  no  way  prejudiced  the  accused  who  were 
all  defended  by   counsel  and   were  fully  cognisant  of  the  nature 
and   particulars   of   the   case   which   each  of  them   had  to  meet. 
In  my  opinion,   sections  225  and    537  of  the  Criminal   Procedure 
Code  would  afford  a  complete  answer  to  this  objection,  even  if 
it  be    assumed  that  the  particulars  referred  to  should  have  been 
set  forth  in  the   charge.     But  I  go   further  and.  hold  that  it  was 
not    incumbent   upon     the     prosecution     to  specify   any    such 
particulars  in  the  charge.     I  shall  deal  later  with  the  objection 
that  the  date  on  which  the  alleged  agreement  was  entered  into 
should  have  been  set  forth,  and  it  is  only  necessary  here  to  state 
that,   generally   speaking,  it    would   make  it  impossible  for  the 
prosecution   to   succeed  on   a   charge  of   conspiracy   if   such  a 
charge  could   not   be   substantiated  without   proving  the  exact 
date    on  which    each    alleged    conspirator    entered   into  the 
conspiracy. 

As  to  the  places  where  the  accused  persons  are  said  to  have 
agreed,  the  charge  expressly  mentions,  Lahore  and  Delhi,  and 
the  words  "  or  in  other  places  in  British  India  "  were  added 
obviously  ex  inajore  canteld,  and  could  not  have  misled  any  of 
the  accused  persons.  At  all  events,  no  one  of  the  learned 
gentlemen  who  appeared  for  them  was  able  to  state  that  his 
particular  client  had  thereby  been  prejudiced. 

Then,  as  to  the  omission  to  specify  the  intended  victim  of 
victims  of  the  conspiracy,  I  need  say  no  more  than  that  it  must 
have  been  obvious  to  the  accused  as  the  trial  jiroceeded  that 
they  were  alleged  to  have  conspired  to  murder  Europeans, 
generally — without  regard  to  age  or  sex,  or  to  the  possibility 
that  the  lives  of  others  than  Europeans  might  thereby  be 
sacrificed.  The  charge  is  that  they  agreed  "  to  commit 
murder,"  and  in  such  cases  Keg.  v.  Most,  (72  B.  D.  2^4  : 
60  L.  J.,  Mag.  Cas.  313)  (1)  is  ample  authority  for  the  pro- 
position that  it  is  not  necessary  for  the  pi'osecution  to 
particularize  the  person  or  class  of  persons  intended  to  be 
murdered.  As  a  matter  of  fact,  the  prosecution  in  the  present 
case  could  not  possibly  have  given  such  particulars,  as  their 
allegation  is  that  the  accused  were  ready  and  agreed  to  kill 
indiscriminately  in  the  hope  that  in  so  doing  they  might  murder 
Europeans.  Persons,  for  example,  who  agree  to  tluow  a  deadly 
bomb  at  the  Viceroy  upon  the  occasion  of  a  State  Ceremonial, 
or  into  the  Montgomery  Hall  when  a  crowded  ball  is  in  progress, 


(1)  72  q,  B.  D.  244  :  50  L.  J.  Mag.  Ca$e$  113  {Reg.  t.  ilott). 
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mnst   know   that   the    chances   are  very   considerable   of  their 
killing  not  only  Europeans  but  Indians  as  well. 

The  case  upon  which  reliance  is  placed  by  Mr.  Eahgunath 
Sahai  (I.  L.  R.  XXXIII,  Calc  295)  (1)  relates  to  an  entirely 
different  state  of  facts,  the  accused  persons  there  having  been 
charged  with  committing  riot  with  the  common  object  of  taking 
possession  of  "  some  property  "  by  means  of  criminal  force  or 
of  enforcing  a  right  or  supposed  right  in  it.  Mookerjee  and 
WoodroSe  JJ.  (Rampini  J.  dissenting)  held  that  if  the  property 
had  been  specified,  the  whole  complexion  of  the  case  would 
have  been  altered.  This  was  clearly  a  decision  upon  the 
peculiar  facts  of  that  case  and  can  have  no  relevancy  to  the  case 
before  us. 

(B) — It  is  next  urged  that  the  pardon  granted  to  the 
appr-over,  Dina  l^Tath,  by  the  Committing  Magistrate  (Mr. 
Ccnnolly)  was  illegally  granted  and  that  in  consequence  the 
evidence  thereafter  given  by  Dina  Nath  at  the  inquiry  and 
trial  was  legally  inadmissible.  The  ground  upon  which  this 
objection  is  based  is  that  the  Committing  Magistrate  was  at 
the  time  inquiring  into  charges  of  various  offences  of  which 
one  at  least,  (that  under  section  124  A.,  I.  P.  C.)  was  not 
exclusively  triable  by  the  Court  of  Sessions. 

The  short  answer  to  this  objection  is  that  under  the 
provisions  of  section  337,  Criminal  Procedure  Code,  it  is 
permissible  to  the  Magistrate  inquiring  into  any  offence  triable 
exclusively  by  the  Court  of  Session,  to  teuder  a  pardon  to  any 
person  supposed  to  have  been  directly  or  indirectly  concerned 
in,  or  privy  to,  sucb  offence.  Here  the  offence  in  respect  of 
which  the  accused  were  tried  (sections  120-B  and  302,  I.  P.  C.) 
was  admittedly  one  triable  exclusively  by  the  Court  of  Session, 
and  I  cannot  agree  that  because  at  the  same  time  the  Magistrate 
was  inquiring  into  another  offence  not  so  triable,  he  was  thereby 
precluded  from  tendering  the  pardon.  So  far  as  the  present 
trial  is  concerned,  the  tender  of  pardon  made  by  tbe  Committing 
Magistrate  was,  in  my  opinion,  validly  and  legally  granted. 

(C) — In  the  third  place,  it  is  objected  that  the  real  offence 
charged  against  the  acccused  was  that  of  sedition,  an  offence 
punishable  under  section  124-A.,  I.  P.  C,  and  that  as  the 
sanction  prescribed  by  section  196,  Criminal  Procedure  Code, 
Was  not  obtained,  the  whole  tiual  is  null  and  void.  This  is  a 
somewhat  curious  argument  and  not  very  easy  to  follow.  The 
accused   were   not   tried   upon   any   such   charge    nor   did   the 

(1)  (1905)  1.  L.  R.  33  Cal.  295  (F.  B.)  {Fore&h  Nath  Sircar  v.  Eviperor). 


juLT,  1915.  ]  CRIMINAL^  judgments-No.  17.  g5? 

prosecution  at  any  time  allege  upon  this  trial  that  any  of  the 
accused  had  been  guilty  of  offences  punishable  under  section 
124- A  of  the  I.  P.  C.  So  far  as  the  present  trial  is  concerned, 
the  accused  were  charged  with  having  entered  into  a  conspiracy 
to  murder  and  the  evidence  adduced  by  the  prosecution  was 
intended  to  prove,  not  that  the  accused  or  any  of  them  had 
been  guilty  of  sedition,  but  that  they  had  agreed  to  c»mmit 
murder  or  to  abet  the  commission  of  murder.  The  charge  was, 
therefore,  clearly  and  specifically  framed  under  sections  1^0-B 
and  302/109, 1.  P.  C,  and  section  196  of  the  Criminal  Procedure 
Code  has  no  possible  relevancy. 

(D) — It  is  next  urged  that  as  a  marder  was  actually 
committed  at  Lahore  on  the  17th  May  1913,  such  of  the  accused 
as  were  alleged  to  have  been  concerned  in  that  murder,  should 
liave  been  tiied  for  that  offence  and  not  for  having  conspired  to 
commit  murder. 

In  support  of  this  contention  reliance  is  placed  upon  certain 
remarks  of  Jenkins,  C.J.,  in  1.  L.  R.  XXXYIII  Calc.  at  pages 
578  and  579  (1),  butthose  remarks  1  ad  reference  to  the  peculiar 
facts  of  that  case,  and  in  any  event,  as  observed  by  the  learned 
Chief  Justice  and  also  by  Rolfe  B.  (in  B.  v.  Salsby,  5  Cox,  C.  C, 
495)  (2)  and  Cockbum,  C.  J.  (in  B.  v.  Boulton,  12  Cox,  C.  C, 
at  p.  93)  (3),  the  course  adopted  by  the  prosecution,  though 
not  altogether  satisfactory  or  expedient,  is  undoubtedly  legal. 
In  the  circumstances,  as  there  was  nothing  illegal  in  the 
procedure,  we  obviously  cannot,  especially  at  this  stage,  intei-fere 
with  the  discretion  of  the  prosecution  who  had  elected  to  proceed 
against  all  the  accused  upon  the  charge  of  conspiring  to  commit 
murder,  instead  of  charging  some  of  them  with  the  actual 
murder  of  Ram  Padarath  and  the  others  with  the  offence  of 
entering  into  a  conspii-acy  to  commit  murder. 

(E) — Mr.  Beechey,  on  behalf  of  the  appellants  Balraj  and 
Hanwant  Sahai,  contended  that  acts  or  statements  said  to  have 
been  done  or  made  by  alleged  co-conspirators  are  not  admissible 
in  evidence  against  a  person  accused  of  an  offence  under  section 
120- A  of  the  I.  P.  C.  unless,  (1)  it  is  first  proved  that  a 
conspiracy  existed  and  that  the  accused  person  was  a  member 
of  that  conspiracy  ;  and  (2)  such  act  or  statement  was  done 
or  made  in  the  execution  or  furtherance  of  the  common 
object.     In  support  of  this  contention  the  learned  counsel  relied 

(1)  (1911)  I.  L.R.  33  CaL  559  (578,  579)  {Emperor  v.  Lalit  Mohan), 

(2)  5  Cox  C.  C.  495  {Reg.  v.  Salsby). 

(3j  (1871)  12  Cox  C.  C.  87  (93)  (Reg.  v.  Boulton). 
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upon  numerous  English  authorities,  but  even  in  England  it  has 
been  held  in  many  important  cases  that  evidence  may  be  given 
of  a  general  conspiracy  before  any  pi'oof  is  adduced  of  the 
particular  part  which  the  accused  party  has  taken  (Roscoe's 
Criminal  Evidence,  11th  Edition,  p.  405,  and  cases  there  cited). 
The  law,  as  enacted  in  section  10  of  the  Indian  Evidence  Act, 
1872,  is  much  wider  and  more  general  than  the  English  law, 
and  under  its  provisions  once  the  Coart  has  "  reasonable  ground 
to  believe  that  two  or  more  persons  have  conspired  together  to 
commit  an  offence,  anything  said,  done  or  written  by  any  one 
of  such  persons  in  reference  to  tJieir  common  intention,  after  the 
time  when  such  intention  was  first  entertained  by  any  one  of  them, 
is  a  relevant  fact  as  against  each  of  the  persons  believed  to  be 
so  conspiring,  as  well  for  the  purpose  of  proving  the  existence 
of  the  conspiracy  as  for  the  purpose  of  showing  that  any  such 
person  was  a  party  to  it."  In  Pulin  Bthary  Das  v,  Eynp. 
(16  Ind.  Cases  at  p.  315)  (1).     Mookerjee  J.  observed  ; — 

"  I  must  advert  for  a  momeEt  to  the  contention  of  the  learned  counsel 
for  the  appellants  that  before  a  document  in  the  possession  of  any  of  the 
accused  persons  can  be  used  in  evidence  against  the  others,  it  must  be 
completely  established  by  independent  evidence  that  they  were  conspirators. 
This  argument  is  too  broadly  formulated  and  is  negatived  by  section  10  of 

the  Indian  Evidence  Act ,It  is  clear,  therefore,  that  for  the  admission 

of  such  evidence,   what  has  to  be   established   is  that  there  is  reasonable 

ground  to  believe  in  the  existence  of  a  conspiracy  among  such  persons 

The  reason  for  this  doctrine  is  plain.  The  criminality  of  the  conspiracy  lies 
in  the  concerted  action,  and  once  reasonable  grounds  are  made  out  for  belief 
in  the  existence  of  the  conspiracy  against  the  accused,  the  acts  of  each 
conspii'ator  in  futherance  of  its  object,  ai'e  eAddence  against  each  of  the  others, 
and  this  whether  such  acts  were  done  before  or  after  his  entry  into  the 
combination,  in  his  presence  or  in  his  absence." 

But  it  is  not  only  when  such  acts  are  done  or  utatements 
made  in  furtherance  of  the  objects  of  the  conspiracy  that  they 
are  relevant  under  section  10  of  the  Indian  Evidence  Act 
against  the  other  accused  persons  ;  they  are  equally  admissible 
under  that  section  if  done  or  made  in  reference  to  the  common 
intention,  though  not  in  support  or  in  furtherance  of  it.  "  The  act 
"  or  declaration  of  a  co- conspirator  may  have  been  done  or  made 
"  to  a  sti^anger  to,  and  in  the  absence  of,  the  party  againr.t  whom 
"  it  is  offered  ;  or  without  his  knowledge  or  before  he  joined  the 
**  combination  or  even  after  he  left  it,  "  (Ameer  Ali  and  "Wood- 
roffe's  Indian  Evidence  Act,  3rd  Edition,  p.  120  ;  Cunningham 
and  Shephard's   Indian  Evidence  Act,  11  th  Edition,  pp.  29-30). 


(1)  (1911)  16  Indian  Cases  257  (315)  :  16  Cal.  W.  N,  1105  {Pulin  Behari 
Das  V.  King-Emperor). 
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In  order,  therefore,  to  decide  In  the  present  case  whether  any  act 
done  or  statement  made  or  thing  written  by  an  alleged  co- 
conspirator is  admissible  in  evidence  against  any  of  the  accused 
persons,  the  test  we  shall  have  to  adopt  is  to  see,  in  the  first  place, 
whether  there  is  reasonable  ground  to  believe  that  a  conspiracy 
existed  between  him  and  any  such  person,  and  in  the  second 
place  whether  such  act,  statement  or  writing  had  reference  to 
their   common    intention. 

Mr.  Beechey's  further  contention  that  the  Illustration 
appended  to  section  10  of  the  Indian  Evidence  Act  is  erroneous 
in  law  and  not  justified  by  the  terms  of  the  section  may, 
or  may  not,  be  correct.  So  far  as  I  can  remember,  the 
illustration  has  not  been  called  in  aid  by  the  prosecution 
to  support  the  admissibility  of  any  evidence  tendered  by  them 
in  the  course  of  the  present  trial,  and  it  has  frequently 
been  held,  that  "  Illustrations  "  appended  to  sections  of  an 
Act  of  the  Legislature  are  not  to  be  taken  as  express 
provisions  of  law  or  as  binding  on  the  Court  (see  authorities 
cited  at  p.  41  of  Ameer  Ali  and  Wooiroffe's  Indian 
Evidence  Act). 

(F) — A   contention  vigorously    put   forward  by     every  one 

of    the    learned    gentlemen      who     represented     the     accused 

persons     relates     to     the     evidence     given   by   Dina  Nath.  the 

approver.     It   was    pointed    out    time   after   time   that  he  is  on 

his   owa   showing   an    accomplice    in  a    vile    crime,    a    traitor 

of    the     worst     and     most   despicable    type,   and    a   man   who 

would     have     no    scruple  in   committing  perjury   in   order  to 

save   himself   and  his   relations,     Jagannath    and   Ram    Saran 

Das.     A   large   number     of   authorities     were   referred   to     in 

support  of  the  proposition  that   the   evidence  of   an  accomplice 

should   not   be    accepted. as   sufficient     basis   for  a   conviction 

unless     independent    evidence     corroborated     it     in     material 

particulars  directly  connectii^g  the  accused  with  the  commission 

of  the   crime  ;  in  other  words  that  there  must  be  corroboration 

aliunde   not   only   as    to   the   crime  but  also  as  to    the   identity 

of  each     of  the  accused.     Asa  general  proposition,  enunciating 

a   rule   of   practice  which    is   now   well  recognised   and    acted 

upon    by   the   Courts   of   this   country,  this   statement   of   the 

law  is   correct,   but  it  is  an   equally    well  esfablished  principle 

that  there   is   no  hard    and   fast     rule   which     absolutely   and 

under  every  possible     circumstance     pi'ecludes   a   Court   from 

accepting   and   acting   upon  the  uncorroborated  evidence   of  an 

accomplice.     On   the    contrary,    section    133     of     the     Indian 

Dvidenca   Act    expressly  pi'ovides   that     "  an   accomplice  shall 
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"be   a   competent    witness     against   an   accused   person;   and 
"  a   conviction  is   not   illegal    merely  because    it   proceeds  upon 
"  the     uncorroborated     testimony     of     an     accomplice."        If, 
therfore,  tbe   Court,   while    keeping   in   view  the  presumption 
that     an     accomplice   is   unworthy    of     credit    unless     he     is 
corroborated   in   material    particulars  (section   11-4,    Illustration 
(h),   of   the   Indian    Evidence   Act)  (1),  and  after  making   due 
allowance   for  the   considerations   which   render   the    evidence 
of  an   accomplice   untrustworthy,    nevertheless    comes    to     the 
conclusion   that   it  is    true,  although  uncorroborated,  and  that 
it   establishes    the   guilt    of   the   accused,    it  is     its     duty     to 
convict  (I.  L.  R.  VII,  All.  163,  IX,  All.  528)  (2).     Nor  in  any 
event    is   it   necessary    that    the    evidence     of    the   accomplice 
should    be   corroborated   in     every    detail,     if,     taken     in    its 
entirety,    it  is    found  to    be    confirmed     by     the    testimony   of 
independent     witnesses  or  by  circumstantial  evidence     which 
strongly   supports    it. 

In   the   case   before   us  the    approver,     Dina    Nath,     was 
arrested   about  mid-day   on   tbe   18th  February    1914,    and  on 
the  24th   February   before  Mr.  Tollinton,    District   Magistrate, 
he   made   a   lengthy    statement    which     exhibits     an   intimate 
and   extensive   knowledge  of  the  movements  at  various   times 
and  places  of  Amir    Cband,    Abad   Bihaii,   Balmokand,    Balraj 
and  Basant    Kumar     Biswas.     It    is     absui'd    to     argue     that 
within    the   short   time   that    elapsed   between   his    arrest  and 
his  appearance   before   Mr.     Tollinton,  the  police  had  obtained 
knowledge   of    these   facts,    but   even   if   we  assume  that  they 
had,    I   cannot  believe   that   it    would    have  been    possible  for 
them  to  "  tutor  "  Dina  Nath  with  such  success  that  he  made  no 
slip  in  any  material  point  when  making  that   long  and    detailed 
statement.     Nor,  again,    can  I  believe  that  it  would  have  been 
possible   for   Dina  Nath    after  the  lapse  of  a  period,  extending 
sometimes  to   over  a   year,    to   recollect,     witti    such    amazing 
accuracy    the   facts    of     the    presence     or    absence     of    those 
persons    at   or   from  various  places    at   different   times,  details 
which  would   be   very    unimportant  per  se  unless  he   had  some 
very   special   reason     for    keeping    the     facts     in     mind,     or 
was    truthfully   relating  events   as  they  actually  occurred.     To 
take   an   example    to     illustrate     my    meaning.     Dina     Nath 
obviously   knew   that  Balmokand  was  in  Lahore  in  April  1913, 
but,     unless   Balmokand's   presence    in   Lahore   at    that    time 
was   associated  in   his   mind   with  some   event   of   importance 

(1)  (1884)  I.  L.  R.  7  All.  160  (163)  {Queen-Empress  v.  Kallv). 

(2)  (1887)  I.  L.  R.  9  All.  528  (Queen-Empress  v,  Gobardhan). 
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(such  as  the  consultation  about  the  preparation  of  the  first 
Liberty  leaflets),  would  it  have  so  impressed  itself  upon 
his  memory  that  he  could,  some  ten  months  afterwards, 
boldly  and  confidently  assert  that  he  and  Abad  Behari  met 
Balmokand  at  the  latter's  house  in  Lahore  on  that  occasion  ? 
If  it  be  urgfed  that  this  was  a  mere  luckv  gfuess  on  his 
part,  the  obvious  answer  is  that  it  Avould  have  been  a 
singularly  risky  speculation,  especially  as  we  now  know 
that  Balmokand  actually"  left  Lahore  shortly  afterwards  on  the 
13th  May  1913.  Here,  again,  upon  the  assumption  that  Dina 
Nath's  story  is  untrue,  we  must  take  it  tLat  Dina  Xath 
knew  that  Balmokand  had  left  Lahore  on  the  13th  'May 
and  was  away  till  the  27th  ]May,  when  he  admittedly 
returned  to  Lahore,  and  that  for  some  unknown  and  unex- 
plained reason  Dina  Nath  kept  this  fact  in  mind  and  was 
thus  able  to  avoid  the  pitfall  of  accusing  Balmokand  of 
participation  in  the  Lahore  bomb  outrage  which  took  place 
on  the  17th  May  1913.  If  the  story  which  he  tells  is 
untrue,  and  if  his  object  is  to  get  Balmokand,  a  perfectly 
innocent  person  into  trouble,  why  did  he  not  accuse  him  of 
having  taken  part  in  thai;  crime  ?  According  to  his  own 
statement,  Balmokand  was  selected  by  Rash  Bihari  to  be  one 
of  the  "  Heads  "  of  the  conspiracy,  so  far  as  the  Punjab  was 
concerned,  and  in  the  natural  order  of  things,  Balmokand 
obviously  ought  at  least  to  have  been  consulted  before  that 
crime  was  committed.  But  Dina  Nath  does  not  suggest 
that  Balmokand  was  present  at  Lahore  at  the  time,  or  in 
any  way  concerned  in,  or  consulted  about,  that  transaction. 
The  only  explanations  possible  to  accept  for  this  omission 
are  (1)  that  Dina  Nath  is  truthfully  I'elating  facts  as  they 
actually  occurred  and  does  not  mention  Balraokand's  name 
because  in  point  of  fact  Balmokand  had  nothing  to  do 
with  the  outrage,  or  (2)  that  Dina  Nath,  though  lying, 
has  retained  in  his  memory  the  fact  that  Balmokand 
was  absent  from  Lahore  for  about  11  days  in  May  1913. 
Tlien,  again,  Dina  Nath  does  not  connect  Balraj  directly  with 
any  of  the  proceedings  of  the  conspirators  that  took  place 
between  October  1912  and  September  1913,  and  it  is 
admitted  on  both  sides  that  Balraj  was  not  in  Lahore 
during  that  period.  But  Balraj  returned  to  Lahore  about 
September  1913,  and  in  that  month  he  was,  according  to 
the  approver,  consulted  by  Balmokand  as  to  the  advisability 
of  throwing  a  bomb  on  the  occasion  of  H.  E.  the  Viceroy's 
visit [  to  Kapurthala  on  the  16th  October,  1913.  Now,  unless 
Dina    Nath   had    actual  knowledge   of,    and  special  reason  for 
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recollecting  Balraj's  return  to  Lahore  in  September  1913, 
after  a  long  absence,  is  it  likely  that  lie  would  have  run 
the  risk  of  bringing  in  Balraj's  name  on  the  occasion  ?  He 
knew  Balraj  had  long  been  absent  from  Lahore  and,  apart 
from  the  reason  given  by  him,  he  would  have  had  no 
special  cause  to  remember  many  months  later  whether  Balraj 
returned  in  September,  October  or  November.  It  was  not 
till  the  £Oth  Februaiy  1914  that  Balraj  was  arrested,  and 
it  is  difficult  to  believe  that  within  three  days  the  police 
were  able  to  trace  all  his  movements  between  October  1912 
and  September  1913.  Mr.  Beechey  did,  indeed,  suggest  that 
Balraj  himself  had  given  all  this  information  to  Mr.  Stead 
on  the  20th  February,  but  I  cannot  find  anytliing  in  Mr. 
Stead's  evidence  to  support  the  suggestion  as  all  that  that 
witness  says  is  that  Balraj  told  him  that  he  (Balraj)  couM  not 
have  had  a  hand  in  the  bomb  outi'age.  as  he  was  at  Jodhpur 
at     the     time.     From   this   the    learned   Counsel     infers    that  j 

Ealraj    gave   Mr.  Stead   a   full  and   detailed  account  of  all  his  \ 

doings  between    October    1912   up    to  the   20th  February  1914.  '■. 

But   even    if   Mr.    Stead  did  receive  this  information  and 

forthwith    conveyed    it   to   the   appover    (a   suggestion   which 

I    cannot   entertain),  I  find  it  impossible  to  believe   fhat   Dina 

Kath    could   have  so   accurately  retained  all  the  details  in  his 

memory     as    to     avoid   making  any  mistakes  when  his    long 

statement   was   recorded    by  Mr.  Tollinton  two   days  later.    In 

saying   this   I   am   not   overlooking  the  argument    that   Dina 

Nath   is   alleged  by  the  defence   to  have    made  a  fatal  mistake 

with     regard     to     the  date   in  November   1913    on   which  he 

handed   over  the  parcel  of  the  third  Liberty  leaflets    to  Balraj. 

This  argument   is   fully    discussed  by   the  Additional  SessioHs 

Judge  in  his   judgment   at   pp.    39-40   and  I   agree  with  him 

that   there   is  no   force   in   it.     Balraj's  absence  from  Lahore 

from  the    21st  to  the    27th  (or  possibly  28th)  November  was 

definitely  established   about  one  month  after  Dina   Nath    had 

made    his   statement   in   the     Sessions     Court,    and  till  then 

the  defence  had  not  suggested  any  alibi  as  regards  this  incident. 

It  is  trne  that  the  police  were  aware  on  the  2nd  March  1914 

that   Balraj    was   not   at  Lahore   between    the    21sfc   and    27th 

November,    bat    haJ    they    acquainted    Dina   Nath    with    this 

information   it  is  hardly    likelj  that   he  would  not  have  stated 

in  his  examination-in  chief   the   important   fact  which  Balraj's 

counsel   succeeded   in   eliciting     in    cross-examination.     In  his 

exmination  in-chief,  Dina  Nath  deposed  that  he  took  delivery  of 

the  parcel  on  the  24th  November  and  asked  Balmokand  what  he 

should  do  with  it.  He  then  adds,  "  he  told  me  to  give  th^m  over 
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to  Balraj  "..,"  I  gave  this  list  witli  the  leaflets  to  Balraj."  la 
reply  to  questions  put  to  him  in  cross-examination,  he  added 
that  he  had  taken  the  parcel  to  Balraj 's  house  on  the  21;th 
November,  but  finding'  it  shut  and  its  owner  absent,  he 
brought  the  parcel  back  and  kept  it  in  his  own  trunk  for  three 
or  four  days  when  he  handed  it  over  to  Balraj.  The  fact 
that  this  further  information,  which  shows  that  Dina  Xath 
was  well  aware  of  the  temporary  absence  of  Balraj  from 
Lahore  in  November  was  brought  out  in  cross-examination 
is  signincant,  as  virtually  negativing  the  possibility  of  its 
having  been  conveyed  to  Dina  Nath  by  the  police  in  order 
that  he  might  explain  away  his  statement  to  the  Commit- 
ting Magistrate  which,  read  literally,  might  suggest  the  idea 
that  he  made  over  the  parcel  to  Balraj  on  the  very  day  that 
it  arrived.  Not,  i'ldeed,  that  there  would  be  any  weight  in  the 
suggestion  that  the  police  gave  Dina  Nath  this  information  ; 
they  were  aware  on  the  2nd  March  of  Balraj's  absence  from 
Lahore  on  the  2-ith  November,  and  it  was  not  till  the  30th 
March  that  Dina  Nath  made  his  stitement  before  the 
Committing  Magistrate  but  he  made  no  use  of  the  information 
then  in  the  possession  of  the  police.  Balraj  who  would  have 
us  believe  that  he  is  not  even  an  acquaintance  of  Dina  Nath, 
obviously  would  not  have  supplied  this  information  to  the 
latter,  and  for  the  reasons  given  I  am  satisfied  that  Dina  Nath 
did  not  get  it  from  the  police.  Unless,  therefore,  his  story  is 
true,  how  did  he   acquire  this  information  ? 

The  learned  counsel  for  the  accused  persons  have  suggested 
that  Dina  Nath  has  from  time  to  time,  and  as  he  was  supplied 
by  the  police  with  additional  items  of  information  which  came 
to  light  as  the  investigation  proceeded,  elaborated  and  added 
materially  to  the  statements  made  by  him  to  Mr.  ToUinton 
on  the  24th  February  1914  and  to  Mr.  Connolly  during  the 
inquiry.  I  confess  I  have  not  been  able  to  discover  any  such 
material  elaboration.  All  the  essential  facts  were  stated  to 
Mr.  Tollinton,  and  as  regards  details  which  came  out  at  subse- 
quent stages,  it  must  be  borne  in  mind  that  on  the  24th  Feb- 
ruary 1914  Dina  Nath  was  himself  narrating  from  memory  the 
general  history  of  the  conspiracy  with  special  reference  to  the 
Lahore  bomb  outrage.  Before  Mr.  Connolly  he  was  examined 
by  Counsel  for  the  Crown  who  would,  in  the  natural  course  of 
things,  get  a  more  detailed  account  from  him  by  questioning 
bim  on  various  points,  and  in  the  Sessions  Court  all  the  more 
important  additional  details  were  brought  out,  not  invariably  to 
the   benefit  of  the    accused    persons,  by   their   own  Counsel   in 
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cross-exaiaination.  But  I  cannot  find  iu  any  of  the  additional 
particulixrs  any'.hing  to  suppoit  the  contention  that  Dina  Nath's 
statement  to  Mr.  Tolliuton  did  not  give  in  all  material  respects, 
a  fall  account  of  the  connection  of  Abad  Bihari,  Amir  Chand, 
Balmokand,  Balraj,  and  Basant  Kumar  Biswas  with  the 
alleged  conspiracy.  On  the  co^itrary,  Dina  Nath,  despite  the 
very  lengthy  and  searching  cross-examination  to  which  he 
was  subjected  to  ia  the  Sessions  Court,  has  adhered  with 
remarkable  consistency  to  his  original  statement  and  except 
in  a  very  few  unimportant  matters,  his  testimony  has  remained 
unshaken.  That  he  has  an  exceptionally  good  memory  is 
obvious,  but  even  with  that  gift,  an  untruthful  witness  who 
had  to  undergo  for  several  days  the  severe  ordeal  of  a  most 
minute  and  thorough  cross-examination  at  the  hands  of 
several  able  Counsel  must  inevitably  have  come  to  hopeless 
grief   in  at  least    one  or  two    material   particulars. 

In  these  circumstances,  while  I  fully  appreciate  the 
argument  that  an  accomplice's  evidence  should  not  as  a 
general  rule  be  accepted  uuless  confirmed  by  independent 
evidence,  and  while  I  do  not  overlook  the  facts  that  Dina 
Nath  is  on  his  own  showing  an  unprincipled  scoundrel  and 
that  he  has  in  the  present  case  probably  minimised  the  parts 
taken  by  his  relations,  Jagannath  and  Ram  Saran  Das,  in 
certain  matters  connected  with  the  conspiracy,  I  am  satisfied 
that  he  has  given  a  substantially  true  and  accurate  account 
of  all  that  he  knows  concerning  the  conspiracy  and  the  pro- 
ceedings of  its  members.  It  must  be  remembered  moreover 
that  his  statements  are  in  many  very  important  particulars 
amply  corroboi-ated  by  evidence  aliunde,  and  that  none  of 
the  appellants  h.as  been  able  to  assign  any  good  and  sufl&cient 
reason  to  explain  his  conduct  in  charging  that  particular 
individual  with  complicity  in  this  conspiracy.  Balraj  and 
Balmokand  practically  disown  all  knowledge  of  Dina  Nath. 
Balmokand  does  not  attempt  to  assign  any  motive  which 
could  have  induced  Dina  Nath  to  implicate  him,  and  all  that 
Balraj  alleges  in  this  respect  is  that  Dina  Nath  belongs  to  a 
rival  section  of  the  Arya  Samaj  to  that,  to  which  he  and  his 
father  L.  Hans  Raj  belong  ;  that  Dina  Nath  was  anxious  to 
save  bis  own  relations  and  as  he  had  to  name  somebody, 
introduced  his  (Balraj's)  name  ;  and  that  the  Muhammadan 
police  Avho  "  ptedominate  at  Lahore,"  were  at  the  bottom  of 
the  case. 

Abad    Bihari     frankly    stated,     when   questioned   by    the 
Additional  Sessions    Judge,    that    lie  could    suggest   no   reason 
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why  Dina  Nath  should  have  invented  this  long  story  against 
him  ;  Amir  Chand  has  given  no  explanation,  and  all  that 
Basant  Kamar  Biswas  can  state  is  that  lie  has  been  charged 
because  Dina  Nath  wished  "  to  save  himself."  In  this 
connection  it  is  also  to  be  borne  in  mind  that  none  of  the 
appellants  made  any  statements  to  the  Committing  Magistrate 
and  that  in  the  Sessions  Court  they  all  presented  written 
statements  which  were  clearly  prepared  with  the  aid  of  the 
legal  gentlemen  who  respectively  represented  them.  It  is 
thus  a  very  signifieant  fact  that  none  of  the  accused  persons, 
except  Balraj,  attempted  in  those  statements  to  explain  why 
it  was  that  Dina  Nath  had  falsely  c^iarged  him  and  that  the 
explanation    given  by  Balraj  is  ludicrously   insufficient. 

(G) — The  next  point  urged  by  the  defence  relates  to  the 
genesis  and  nature  of  the  alleged  conspiracy.  According  to 
the  charge,  as  amended  on  the  11th  July  191 -i,  the  allegation 
against  the  accused  persons  was  that  between  the  2  7th  day  of 
March  1013  and  the  31st  day  of  March  1914,  both  at  Lahore 
and  other  places  in  British  India  they  did  agree  with  one 
another  and  with  certain  other  persons,  to  commit  the  offence 
of  murder  under  section  302,  I.  P.  C,  and  were  thereby 
parties  to  a  criminal  conspiracy  to  commit  the  offence  of 
murder  ;  in  pursuance  of  which  conspiracy  a  murder,  to  wit 
the  murder  of  Ram  Padarath,  was  committed  at  Lahore  on 
the  17th  May  1913,  and  that  tley  thereby  committed 
offences  punishable  under  sections  302-120-B.,  I.  P.  C,  and 
302-109, 1.  P.  C. 

The  defence  contend  that  while  the  charge  states  that 
the  conspiracy  commenced  on  the  27th  March  1913  and  was 
alleged  to  be  for  the  one  specific  offence  of  committing  murder 
the  prosecution  have  adduced  evidence  relating  to  events  which 
are  said  to  have  taken  place  in  1908,  1909,  1910,  1911  and  1912, 
and  to  matters  connected  rather  with  the  offence  of  disseminat- 
ing seditious  literature  than  with  that  of  committing  murder. 
They  further  urge  that  according  to  the  evidence  of  the 
approver,  the  alleged  conspiracy  was  entered  into  in  October 
1912  and  that  the  only  persons  who,  according  to  that  evidence, 
joined  in  that  cunspiracy  were  Rash  Bihari  Bose,  the  approver 
himself,  Abad  Bi^  ari  and  Balmokand,  and  that  no  evidence 
has  been  given  to  support  the  allegation  that  any  of  the  other 
accn.sed  persons  joined  that  conspiracy  after  it  had  been  so  formed. 

In  my  opinion  these  contentions  are  based  upon  a 
fallacy.  The  Additional  Sessions  Judge  in  the  first  para- 
graph    of   his  judgment    explains    that    as   originally    framed, 
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"  the    charge   against    the     accused     persong     cited   the    first 
"  of     October    1910    as    the    date     on     which    the     agreement 
"  began      which      eventually      constituted      the      conspiracy." 
But  in   view  of  objections  urged  by  the  counsel  for  the  defence, 
the  date  was  subsequently  altered    to  the  '.^Tth  March  1913,  that 
heino-    the  da+e  on  which  Act  VIII  of  1913,  which  added  section 
120-A  and   120-B   to  the  Indian  Penal    Code,   came    into  force. 
But  the  case  for  the   prosecution   is  not  that   this    alleged 
conspirac}^  came  into  being  ex  uuo  ictu    or  on  any    precise,  date- 
They  alleged  that  its  growth  was  gradual,  and  that  it  developed 
in  course  of  time  as  the  ultimate  result   of  the   pernicious  cam- 
paign  of     sedition    inaugurated     in    1906     and     1908    by   one 
Hardyal    who    visited     the     Punjab  in  those   years   with  the 
express   object   of    fostering    discontent,    especially  among    the 
student   class.      This    Hardyal    who   is     described    by     Amir 
Chand     as     a     former     "  brilliant  "      student      of     the     St. 
Stephen's    School   and    College,    Delhi,    proceeded   in    1904    to 
England  to  complete  his  studies  at  St.  John's   College,   Oxford. 
He  held  a   Government  Scliolai'ship  of  <£  200  a  year  tenable  for 
3  years  but    after   enjoying  the   emoluments  for  about  2|  years, 
decided  that  it  was    contrary  to  his  principles  and  conscience  to 
receive    monetary  aid   from  a    Government  of  which  he  did  not 
approve,    and    surrendered    the    scholarship    thereby  sacrificing 
the   emoluments  for   the  last    6  months.     During   his  visits  to 
this   country    in   1906   and  1908,    he   delivered   lectures  which 
appear   to   have    been    attended   by   a  considerable   number  of 
young  men,  among  whom  were  the   witness  Mr.  J.  M.  Chatterji 
(P.   W.  199)    and    the    approver    Dina  Nath.     His  doctrines  as 
explained  by   these  two    witnesses,   were  at  that  time  those  of  a 
passive  resister.     He  advocated  the  libei^ation  of  India  from  the 
foreign   yoke,  but  so  long  as  he  was  in  this  country,  he  confined 
his    suggestions    within   the    limits  of  a  boycott  of  Government 
and  of    Government    service.     On  his  departure  from  India,  his 
mantle,   according   to    Dina    Nath   and   Mr.    J.    M.     Chatterji, 
descended   upon   the    appellant   Amir  Chand  to    whom  such  of 
his  followers  as  had   assembled  at  the  Delhi  Railway   Station 
to  bid  him   farewell,  were   introduced  and  to  whose  house  they 
all   subsequently   proceeded.     It  is   clear  from  the  evidence    of 
these   two    witnesses   that  Amir   Chand   was  regarded   by    all 
concerned  as   the   successor  of   Hardyal,  and  that  it  was  to  him 
that  they   were   thereafter   to   look   for   guidance  and  precept. 
It  is   also  abundantly   clear   from   the  same  evidence  that  the 
fathers   of    Dina   Nath  and  Chatterji  objected  very  strongly  to 
their   sons'    proceedings.     Chatterji  states    that  when  he    was 
staying   at  Lahore  at  L.    Lajpat   Rai's  house  with  Hardyal,  his 
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father  arrived,  sent  for  him  and  ordered  him  to  go  back  home 
at  once.  Dina  Nath's  father,  on  hearing  that  his  son  was 
staying  with  Amir  Chand,  proceeded  to  the  latter's  house  in 
Delhi  and  angrily  asked  him  whit  he  meant  by  "  leading  other 
people's  children  astiay."  L.  Raja  Ram,  Assistant  Engineer 
(P.  W.  41),  corroborates  Dina  Nath  as  regards  the  visit  of 
Gajju  Mai,  Dina  Nath's  father,  to  Amir  Chand  for  the  purpose 
of  taking  his  son  away,  and  he  farther  adds  that  Gajju  Mai 
complained  to  him  that  his  son  had  been  "  misled  by  some 
political  mongers."  Obviously,  therefore,  the  views  of  Hardyal 
and  presumably  also  those  of  his  successor.  Amir  Chand,  did 
not  commend  themselves  to  respectable  and  loyal  Indian 
gentlemen  of  the  type  of  these  two  fathers. 

It  is  quite  in  keeping  with  the  character  of  this  man  Hardyal, 
as  disclosed  by  the  documentary  evidence  on  the  record,  that  he 
should  not  venture,  while  in  India,  to  advocate  violence,  but  there 
can  be  no  doubt  from  his  later  writings  that  this  was  due  rather 
to  prudence  than  to  moral  scruples,  and  in  any  event  it  is  evident 
that  it  was  he  who    sowed  the  seed   which  nfterwards  fructified. 
After   leaving    India,  he  appears   to  have  wandered  about  from 
place   to  place   until  he   eventually  settled  down  in  the  U.  S.  A. 
in    Febr-uary   1911,    and   during   the  whole  of   this    period    his 
letters  which  are  on  the    record  show   that   he    was  extremely 
cautious  in  expressing  his  views  on  political  matters.     But  once 
he  felt   that  he  was   himself   quite  safe  "  from   the   clutches  of 
the  American  law  "  and   realised   that  after  3  years'  residence 
by  the  rule  obtaining  in  the  U.  S.  he  could  not  be  extradited  (see 
Exhibits  P.  24,  0-3  and 0-4)  he  published  in  America  a  newspaper 
in    Gurmukhi  and   Urdu,  which   openly  and  defiantly  advocates 
mutiny  in    India,   and   glorifies  such   murderers  as  Khudi  Ram 
Bose,  Parphan  Chaki,  Kanhaya  Lai,  the  Egyptian  AH  Wardian, 
and  "  that   brave  man    of  Bengal,  Hemchander  Das,  who  went 
"  to    Paris    and    learned    the    art    of    bomb    making  and  on  his 
"  return  to  Calcuttn,  established  a  factory  for  bombs  and  began 
"  to  teach  other  young   men  how   to  make  them,"  (see  Exhibits 
P.    177  (1)  and  (2),  copies  of   the  "  Ghadr''  newspaper  bearing 
dates  respectively  1st   and   8th  November  1913).     In  the  light 
of  his    own   conduct,  it   is    somewhat    carious  to  find  him  from 
his    safe   retreat    in    California,    ingenuously    admitting  that  as 
"  the   harbinger   of  freedom,"  he  preferred  to  direct  a  rebellion 
from  abroad,    but  at   the  same  time  upbraiding  his  countrymen 
for   being  "  a    timorous    lot "  who    can  "  only  talk  ;  who  have  a 
great  deal    of   patriotism  in  them  but  are  mortally  afraid  of  the 
police  ;  they  love  freedom,   but  have  a  great  dread  of  jail,"  Ex. 
P.  177  (2). 
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I  refer  to  these  passages  because  there  can  be  no  doubt 
tbat  it  was  Hardyal  wlio  originated  the  plan  of  campaign 
wbich  the  course  of  time  developed  into  a  conspiracy  to  mui'der, 
though  according  to  the  defence  this  very  Hardyal  was  an 
inoffensive,  high  souled  reformer  whose  teachings  were  opposed 
to  all  forms  of  violence,  his  gospel  being  described  as  one  of 
mere  passive  resistence.  Kone  of  the  learned  gentlemeji  who 
appeared  before  us  for  the  appellants  adopted  the  description 
given  of  Hardyal  by  Mr.  Norton  before  the  Sessions  Court  or 
referred  to  him  as  "  a  chivalrous  gentleman  "  though  we  were 
told,  on  more  than  one  occasion,  that  he  was  a  man  of  high 
principles  who  would  scorn  to  receive  money  from  such 
"  comparative  straugers  "  as  Hanwant  Sahai.  That  is  hardly 
the  impression  I  get  from  the  copy  of  the  "  Ghadr  "  printed 
as  Ex  P.  177  (2),  in  which  the  following  live  duties  are 
specified  for  the  observance  of  his  readei's  : — 

"  Yowv  first  duty  is  that  you  should   regularly  remit  money 

to  us Your  second  duty  is  to   carefully  read  the  paper 

Your   third  (biij  is  to  make  others  read  the  paper 

Y OUT  fourth    duty   is  to  send  the  paper  to  India  by  placing  it  in 

a  cover Your  fifth    duty  is  to  prepare   to  fight  and    die 

in   the  rising." 

In  other  words,  the  reader's  first  four  duties  are 
to  subscribe  to  the  paper  and  to  assist  in  extending  its 
circulation,  and  the  fifth  duty  (after  having  ensured  the 
success  of  the  paper)  is  to  fight  and  die.  That  Hardyal  is  the 
author  of  these  articles  and  that  this  pernicious  newspaper, 
the  Ghadr,  is  his  property  is  abundantly  clear  from  P.  23- A.,  a 
letter  from  Hardyal  to  Hanwant  Sahai,  dated  4th  September 
]913  (admitted  by  Hanwant  Sahai  to  be  in  Hardyal's  writing) 
and  from  the  copies  of  the  Ghadr  printed  as  Ex.  P.  24,  0-3  and 
0-4.  Nemo  repente  turpissimus,  and  I  find  it  difficult  to  believe 
that  Hardyal,  the  author  of  Ex.  P.  177  (1)  and  (2)  and  Ex.  P. 
177-A.,  was  in  1908  a  mere  "  passive  resister,"  at  all  events  to 
the  knowledge  of  his  more  intimate  friends,  and  it  is  proved  by 
the  evidence  of  his  brother,  Kishen  Dyal  (P.  W.  167)  that 
Amir  Chand  was  one  of  those  friends  and  had  known  Hardyal 
from  boyhood.  That  Hardyal  and  his  teachings  exercised  a 
very  considerable  influence  upon  his  followers  and  that  he  was 
not  forgotten  even  after  he  had  left  India  ai-e  evident  from  the 
reference  to  him  in  the  Liberty  leaflet  of  the  20th  July  1913 
(Ex.  p.  ]3-A)  and  from  the  poem  ia  liis  honour  and  praise 
found  in  Sultan  Chand's  copy-book  (Ex.  P.   5  3  (D)  (1)  ). 

In  1909  after  Hardyal's  departure  from  India,  another  sinister 
character,    Rash    Bihar i   Bo&e,   appears   on  the  fccene,    In  »>Lat 
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year  this  man  made  the  acqaaiBtance  of  Mr.   Chatterjee  (P.  W. 
199)    and   by   his    importunity  succeeded  in  obtaining  from  the 
latter   the  names  of  some  of    Hardyal's   disciples,  such  as  Dina 
Nath  and  Amir  Chand.     Chatterjee  whose  innate  disinclination 
for  work  led  him  (as  he  explains)   to  adopt  the  profession,  first, 
of  a  Sunyasi  fakir  and   subsequently   of   a  barrister,   went   to 
England  in  1910,  and  has  no   recollection  of  giving  Rash  Bihari 
Bose  a  letter   of   introduction   to   Dina   N^ath.     But   the  latter 
deposes,   and  I  can    see  no   ground  for  refusing  to  believe  him, 
that   shortly   before    Chattei'jee's    departure.  Rash  Bihari  Bose 
was  given  such  a  letter,  and    later  on  met  him,  by  appointment, 
at  the  Lahore   Railway   Station,     About   two  or  three  months 
later    Dina  Nath  again    met  Rash  Bihari  Bose,  this  time  at  the 
Kali    Bari    temple   in    Lahore,    and    subsequently  in   or    about 
!March   1911,   they    met    for   the    third  time  at  Hard  war  on  the 
occasion   of   the    Guru    Kul    anniversary.     At  tliis  meeting  (as 
the   defence    elicited  by    their    cross-examination  of  Dina  Nath, 
see   p.    824)    Dina  Nath   understood    Rash    Bihari    Bose  to  be 
connected    with    Bengal   anarchists    and   states    that  the  latter 
eulogised   the  deeds  of  the   murderers,  Khudi  Ram  and  Kanhya 
Lai.     Chatterjee   deposes    that   among   the  names  of  Hardyal's 
disciples   which  he  gave  to  Rash    Bihari  Bose  was  that  of  Amir 
Chand   and  it  is,  I   think,  a   fair    inference  from   the  fact   that 
Rash    Bihari    Bose   lost    no  time  in  making  the  acquaintance  of 
Dina  Nath,    that  he    would  have   been  equally  prompt  to  make 
the   acquaintance   of   Amir   Chand,   a  man  of   some  importance 
and  influence  in  Delhi.    The  question  arises,  whether,  if  he  took 
advantage  of  Chatterjee's  reference  to  Amir  Chand  and  actually 
introduced   himself   to   the   latter  in  the  same  way  as  he  did  to 
Dina  Nath,    he   would    have  met    with   a  favourable  reception 
and  been   received   by  Amir   Chand   as  a  friend,    or  (to  use  the 
expression    so   frequently   referred    to    in    the    evidence)   as  an 
achha    admi.     Upon  this   point,  I  can    have    no    doubt.     Amir 
Chand   held  the   strong  anti-English  views  that   characterised 
Hardyal,   and  we  know  from  the  evidence  of  Canon  Allnutt  (P. 
W.  107)  that  in  1908   serious    objection   had  to  be  taken  by  the 
College     authorities     to     his     conduct     in  attending   political 
meetings,    and  that   in   1910   he  became  a  political  suspect  and 
was  under  police  surveillance.     Amir    Chand  was  thus  the  very 
man  for  Rash  Bihari  Bose's  purposes.     Imbued    as  he  was  with 
the   views    of    Hardyal,    his    antipathy  to    British    rule    would 
certainly     not     decrease    when     he    realised    the   irksome  in- 
conveniences    of     police     suxweillance,    and    while     his    social 
position    would    make   him   an    eminently    desirable   colleague 
from    Rash   Bihari    Bose's   point    of   view,   the   circumstances 
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in  which  he  found  himself  in  1910  would  probably  lead 
him  to  welcome  an  agitator  whose  policy  was  so  robust 
and  advanced.  That  Rash  Bihari  Bose  must  have  been 
acquainted  with  Abad  Bihari  for  some  time  prior  to 
October  1912  is,  I  think,  clear  from  Dina  Nath's  account 
of  the  meeting  at  the  Agarwal  Ashram  at  which  Rash 
Bihari  Bose  introduced  the  two  men  to  each  other.  It  is 
very  improbable  that  Rash  Bihari  Bose  would  have  disclosed 
his  murderous  plan  of  campaign,  except  to  men,  whom  he 
had  known  for  some  time,  already  put  to  the  test,  and 
found  not  wanting.  In  1912  and  fi^om  1909  Abad  Bihari 
had  been  living  in  the  house  of  Amir  Chand  and  it  is,  I 
consider,  a  fair  and  legitimate  inference  that  Rash  Bihari 
Bose  formed  the  acquaintance  of  Amir  Chand  and  Abad 
Bihari  shortly  after  he  had  obtained  the  name  of  former 
from  Mr.  J.  M.  Chatterjee,  and  that  it  was  not  long  before 
he  infused  back-bone  into  the  political  views  of  his  new 
friends.  In  March  1911  Dina  Nath  had  no  difficulty  in 
realising  tliat  Rash  Bihari  Bose  was  connected  with  the 
Bengal  anarchical  movement  and  approved  of  bomb-throwing  ; 
in  1909  Rash  Bihari  Bose,  when  he  practically  forced  his 
acqaintance  upon  Chatterjee,  told  the  latter  that  he  belonged 
to  a  Bengal  "  Yuguntar  Ashram  "  and  left  upon  him  the 
impression  of  being  either  a  member  of  secret  society  or  a 
"  braggart." 

Bearing  all  the  facts  in  mind,  I  conclude  that  Rash  Bihari 
Bose  introduced  himself  to  Amir  Chand  and  Abad  Bihari  some 
time  in  1910  and  that  it  was  not  long  thereafter  that  the 
political  views  of  the  two  latter  became  decidedly  more 
"  advanced,"  and  that  in  course  of  time  the  nucleus  of  the 
conspiracy  to  commit  murder  and  to  incite  others  to 
commit  murder  was  formed.  Of  course  it  does  not  by  any 
means  follow,  or  do  I  suggest,  that  a  man  who  is  opposed 
to  British  rule  in  India  or  holds  the  views  that  India  was 
intended  for  Indians  is  on  that  account  prepared  to  advocate 
a  mutiny  or  the  murder  of  Europeans.  Far  from  it.  But 
there  is  clear  docatnentaiy  evidence  oa  the  record  to  prove 
that  Hardyal  and  Amir  Chand,  so  far  from  having  any 
moral  scruples  in  this  respect,  were  quite  prepared  to 
advocate  cold-blooded  murder  as  a  means  to  effect  their 
ends.  I  have  already  set  forth  Hardyal's  views  as  given 
in  the  copies  of  the  Ghadr  newspaper  on  the  record,  and, 
as  regards  those  of  Amir  Chand,  I  need  do  no  more  than 
refer    to    the     document     admittedly     written    by     him     (Ex. 
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P — 23-M)  in  which,  after  enquiring  whether  it  is  not 
"our  imperative  daty  to  get  rid  of  the  robbery,  to  straggle 
against  the  injustice  and  oppression  of  those  who  are  not 
our  well-wishers,  whatever  thej  may  profess,"  he  asserts 
that  "  half-hearted  efforts,  incomplete  schemes,  low  aims 
will  not  do,"  and  that  "  revelation  and  a  general  massacre 
of  all  tJie  foreigners,  specially  the  English,  loill  and  can  alone 
serve   the  purposeJ'^ 

Amir     Chand     does     not   deny     the    authorship     of    this 
article,      but    explains      that     being    a     man     of     impulsive 
nature   and   excitable   temper,  hs   wrote  it  at   one  sitting,  at  a 
time   when   he     was    much     annoyed     at     being    refused     an 
interview     with     the     Chief     Commissioner      of     Delhi     with 
reference  to   police   surveillance.      He   adds  that  he    originally 
thought   of  sending   it   for  publication   to   the  Modern   Review, 
but     two     or  three   days   afterwards    he     reflected    that     the 
sentiments     expressed     in   it    did    not    really     represent    hia 
"  normal  sentiments  ;  "    he    searcbed  for   it  in  order  to   make 
"  the    necessary     alteration,"     but     could     not     find    it     and 
forgot    all    aboot   it.      It   is     true     that     this   document    was 
written   about   January    1914,   but   a   man  who   could    at   any 
time   incite   his   countrymen    to   massacre   all   foreigners,     has 
obviously   no    innate     moral    objection     to     the    sbedding    of 
blood.      Amir     Chand's     explanation,     that    the     article     was 
written   iu    a    moment   of   anger    and    did    not    express     his 
normal     sentiments,   cannot    be     accepted   by     any    one     who 
bas    seen     the     original   document.       The     article     was    first 
written   out,    and    revised   no   less     than     twice     afterwards, 
once  iu    red  ink  and  once   in  pencil. 

As  I  understand  the  case  for  the  prosecution,  the 
conspiracy  developed  in  the  manner  I  have  suggested,  but 
as  members  of  a  conspiracy  work  in  secret  and  as  in  many 
instances  persons  join  it  from  time  to  time,  and  not  altogether 
on  one  precise  date  or  at  one  particular  meeting,  it  is  clearly 
impossible  for  the  prosecution  to  state  in  the  charge  the 
date  on  which  the  conspiracy  came  into  existence  or  to 
give  specific  particulars  as  to  the  various  persona  who 
became  members  of  it  or  as  to  the  exact  dates  on  which 
they  respectively  j<)ined  it.  The  prosecution  do  not  allege 
that  the  conspiracy  came  into  existence  in  October  1912 
when  Rash  Bihari  Bose,  Dina  Nath,  Abad  Bihari  and 
Balmokand  met  at  tho  Agarwal  Ashram  at  Lahore.  They 
assert  that  these  persons,'  as  well  as  others,  had  for  some 
time  px'ior  to  that  meeting  been  agreed  upon  a  policy  of  murder, 
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but  that  nothing  till  then  had  been  done  to  carry  this 
policy  into  execution,  aud  that  the  object  of  the  meeting 
was  to  give  practical  efiect  to  a  plan  of  campaign  already 
accepted,  but  till  then  not  put  into  practical  form  or 
properly  organised.  They  cannot  adduce  direct  evidence  in 
further  support  of  their  allegations,  other  than  such  evidence 
as  Dina  Nath  is  able  of  his  knowledge  to  supply,  but 
they  ask  the  Court  to  infer  the  existence  of  the  general 
agreement  from  such  acts  and  conduct  of  the  various 
accused  persons  from  time  to  time  as  they  are  able  to  prove. 

As  observed  by  Mookerjee,  J.,  in  his  learned  judgment 
in  Pulin  Bihari  Das  case,  (16  Indian  Cases,  p.  3J2)  (I). 
"  It    must   be  remembered   that   direct    proof   can  scarcely    be 

afforded  of  a  conspiracy hence  the  Courts    have  consistently 

held   that    the  prosecution   is   not   obliged   to    prove    that  the 
persons   accused   actually   met  and  laid   their   heads    together 
and,     after     a    formal      consultation,     came     to    an     express 
agreement   to   do   evil        On   the     contrary,     if    the   facts     as 
proved  are   such   that   the   jury    as   reasonable   men    can  say, 
there   was  a   common    design     and    the    prisoners    were    acting 
in     concert   to     do    what   is    wi'ong,    that     is,    evidence     from 
which     the     jury    may     suppose    a     conspiracy   was    actually 
formed.      It  is  fiora    this   point   of  view   that   the   overt   acts 
may   properly    be   looked   to   as  evidence   of   the    existence   of 
a   concerted   intention  ;     indeed,     the     conspiracy     is     usually 
closely    bound   up    with  the  overt  acts,  because  in   many   cases 
it   is   only    by    means   of   the  overt  acts  that   the   existence  of 
the    conspiiacy  can   be   made  out.      But   the    criminality     of 
the    conspiracy   is    independent  of   the  criminality  of   the  overt 
acts."       To   a   like    effect   are  the   remarks     of   Coleridge,    J. 
(Rex  V.  Murphy,  8  C.  and  P.  at  p.  810)  (2)  :— 

"  II  is  not  necessary  that  it  should  be  proved  that  these  defendants 
met  to  concert  the  scheme,  nor  is  it  necessary  that  they  should  have 
originated  it.  If  a  conspiracy  be  formed,  and  a  person  joins  it  afterwards, 
he  is  equally  guilty.  And  in  a  recent  case,  Jenkins,  C,  J.  (I.  L.  R. 
XXXVII  Cal.  at  p.  507)  (3)  staled  that,  though  there  must  be  agi'eement, 
there  need  not  be  proof  of  direct  meeting  or  combination,  nor  need  the 
parties  be  brought  into  each  other's  presence,  the  agreement  may  bs 
inferred  from  circumstances  raising  a  presumption  of  a  common  concerted 
plan  to  carry  out  the  unlawful  design.  So,  again,  it  is  not  necessary 
that  all  should  have  joined  from  the  first ;  those  who  come  in  at  a  later 
?tagp  are  equally  guilty,  provided  the  agreement  is  proved.  Finally, 
we  have  the  dictum  of  Gros  •,  J.  {Rez  v.  Brisac,  7   Rev.   Reps.   551)   that 

(1)  a911)  16  Indian  Cases  257  (312)  {Pulin  Bihari  Das  v.  King-Emperor). 

(2)  8  C.  and  P.  310  (Rex  v.  Murphy). 

(3)  (1909)  I.  L.  R.  37  Cal.  467  (507)  (Barindra  Kumar  Glivse  v.  Emperor). 
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conspiracy  is   a  matter    of  inference    deduced  from  certain  criminal  acts 

of  the    parties   accused,  done    in    pursuance  of    an    apparent    criminal 

purpose  in  common   between  them    and  which  hardly   ever     arc   confined 
to  one  place." 

In  the  case  before  us  the  prosecution  allege  that  there 
was  an  agi'eement  between  tbe  accused  persons  and  others 
to  commit  murder  and  to  abet  the  commission  of  murder. 
They  are  naturally  unable  to  give  direct  proof  of  any  such 
agreement,  but  they  ask  the  Court  to  deduce  the  existence 
and  nature  of  the  agreement  from  the  facts  that  certain 
members  of  the  conspiracy  actually  did  commit  a  murder  ; 
that  in  the  house  of  another  member  of  conspiracy  a  bomb 
cap  was  discovered,  and  that  all  the  accused  persons  were 
conceiued,  directly  or  indirectly,  with  the  distribution  of 
literature  which  was  intended  to  incite  persons  to  commit 
murder.  If  it  be  found  that  all  these  fncts  are  established, 
it  would  be  a  fair  and  justifiable  inference  that  the 
alleged  agreement  between  the  parties  accused  did  in  fact 
exist,  and  each  and  every  member  of  the  conspiracy  is 
responsible  for  an  offence  committed  in  pursuance  of  the 
conspiracy,  and  it  is  not  necessary  to  show  that  a  particular 
member  actually  concerted  the  offence  with  the  member 
who  committed   it  (L  L.    R.   XXVIII,    Cal.    797)    (1). 

Mr.  Raghunath  SahaJ's  argument,  therefore,  that  Amir 
Chand  is  not  proved  to  have  been  consulted  witli  reference  to 
the  Lahore  bomb  outrage  and  should  not  for  that  reason  be 
held  liable  for  it,  is  erroneous.  But,  so  far  as  'punishment 
is  concerned,  a  distinction  must,  I  think,  be  drawn  between 
the  case  of  a  pei'son  who  joins  a  conspiracy  before  the 
actual  crime,  which  is  the  object  of  the  conspiracy,  is 
committed,  and  the  case  of  a  person  who  joins  it  sub- 
sequently to  tlie  commission  of  such  a  crime.  Section 
1'JO-B  of  the  Indian  Penal  Code  provides  that  "  whoever  is 
"  a  party  to  a  criminal  conspiracy  to  commit  an  offence 
"punishable  with  death,  transportation  or  rigorous  imprisou- 
'  meat  for  a  term  of  two  years  or  upwards,  shall,  when  no 
"  express  provision  is  made  in  this  Code  for  the  punishment 
"  of  such  a  conspii-acy,  be  punished  in  the  same  manner  a.s 
"  if  he  had  abetted  such  offence."  If,  therefore,  A  and  B  conspire 
to  commit  murder  and  B  subsequently  does  commit  murder,  A 
is  punishable  as  if  he  had  abetted  that  murder  (section  ](i9, 
L-  P.  C  j.  But  if  B  has  already  committed  a  nim-der  before  A 
conspires  with  him  to  commit  murder,  A  would,  in    my  opinion, 


(Ij  fl'JOl)  /.  L.  R.  28  CuL  7'J7  (KulU  Munda  v.  Kimj-Emperur). 
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be  liable  to  be  punished  (if  in  point  of  fact  no  other  murder  is 
committed)  only  to  the  extent  provided  in  section  115,  I.  P.  C. 
But  in  every  such  case  the  offence  committed  by  a  member  or 
members  of  the  conspiracy  prior  to  the  entry  of  A  into  the 
conspiracy  would  be  a  relevant  fact  as  indicating  the  nature 
and  objects  of  the  conspiracy  (c/.  Mookerjee,  J.'s  remarks  at  p. 
815  of  Pulin  Bihari  Das  case,  iibi  supra).  (1). 

Before  leaving  this  part  of  the  case,  I  have  to  advert 
briefly  to  the  argument  that  the  prosecution  are  in  effect  charg- 
ing the  accused  persons  with  participation  in  several  conspiracies, 
one  being  a  conspii-acy  at  Lahore,  another  at  Delhi  ;  one  a 
conspiracy  to  commit  murder  or  to  abet  the  commission  of 
murder,  and  another  a  conspiracy  to  commit  the  offence 
punishable  under  section  124  A,  I.  P.  C.  There  is  no  foundation 
for  this  argument.  The  prosecution  allege  one  general  conspiracy, 
the  object  of  which  is  to  commit  or  to  abet  the  murder  at  Delhi, 
Lahore  and  other  places  in  British  India.  They  do  not  allege 
that  there  was  one  conspiracy  at  Lahore  and  a  separate  and 
distinct  conspiracy,  though  with  similar  objects,  at  Delhi  ; 
according  to  them  there  was  only  one  conspiracy  of  which  all 
the  accused  were  members,  and  that  this  was  none  the  less  so 
because  certain  overt  acts,  in  pursuance  of  the  objects  of  the 
conspiracy,  ,vere  committed  at  Lahore  while  other  overt  acts 
were  committed  at  Delhi.  Nor,  again,  do  the  prosecution  rely 
on  the  "  Liberty  "  leaflets  for  the  purpose  of  proving  an  offence 
of  disseminating  seditious  literature.  The  leaflets  in  question 
are,  no  doubt,  of  a  highly  seditious  character,  but  they  are 
something  more,  inasmuch  as  they  are  a  panegyric  on  murderers 
of  the  type  of  Khudi  Ram  Bose  and  the  language  employed 
amounts  to  a  direct  incitement  to  the  commission  of  murder. 
It  is  with  them  in  their  latter  character  that  the  prosecution 
are  concerned  in  this  case,  and  it  is  not  seriously  urged 
that  the  accused  persons  and  their  counsel  were  not  fully 
aware  of  this. 

(H). — I  next  proceed  to  deal  with  a  theory  which  appeared 
to  me  to  be  singularly  unconvincing  and  baseless  but  which  was 
put  forward  strenuously  by  Mr.  Sen  and  Mr.  Baghunath  Sahai 
both  in  the  Sessions  Court  and  before  us.  It  is  suggested  that 
the  whole  case  against  Amir  Chand,  Abad  Bihari,  Hanwant 
Sahai,  Balraj,  Balmokand,  Basant  Kumar  Biswas  and  Charan 
Das  is  the  outcome  of  a  wicked  plot  on  the  part  of  the  police  in 
general  and  of  the  C.  I.  D.  ip  particular ;  that  the 
subordinate  officers  of  the  C.  I.  D.  were  much  chagrined  at  their 


(1)  (1911)  16  Indian  Cases  257  (.312)  {Pulin  Bihari  Das  v.  King-Emperor). 
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inability  to  trace  the  perpetrators  of  the  Delhi  and  Lahore 
bomb  outrages  and  realising  that  this  failure  on  their  part  reflected 
seriously  upon  their  efficiency  devised  a  plan,  whereby  through 
the  agency  of  their  spy,  Rash  Bihari  Bose  (who  was  thereafter 
to  be  put  forward  as  the  leader  of  a  dangerous  anarchical 
society),  literature  and  articles  of  an  incriminating  character 
were  to  be  foisted  upon  unsuspecting  persons ;  that  in  pursu- 
ance of  this  plot  Rash  Bihar;  Bose  in  Januaiy  and  February 
]914  visited  the  houses  of  Amir  Chand  and  Abad  Bihaii  at 
Delhi,  of  Charan  Das  at  Gurdaspur  and  of  Khushi  Ram  at  Lahore, 
was  hospitably  i^eceived  as  any  inoffensive  person  who  happened 
to  be  a  friend  or  acquaintance  would  have  been  received, 
and  that  before  his  departure  he  in  each  case  requieted  tlie 
hospitality  he  had  received  by  concealing  in  their  houses 
and  among  their  own  things  such  articles  as  "  Liberty  "  leaflets, 
the  bomb  cap  and  the  other  articles  which  were  found  in 
their  respective  houses,  but  of  which  they  repudiate  owner- 
ship  or  knowledge,  and  that  it  was  only  after  he  had  completed 
this  business  that  the  subordinate  officers  in  question  informed 
Mr  Petrie  that  the  time  was  ripe  for  the  searches  of  the 
houses   at    Delhi  and  Lahore. 

The   grounds    upon    which    this      theory   is   based   are    as 
follows  : — 

(^■)  Mr.  Petrie  obtained  warrants  for  the  searches  at  Delhi 
from  the  Joint  Magistrate  of  Alipur  on  the  4th  February 
1914  ;  left  Calcutta  on  the  5th  February  and  instead  of  stopping 
at  Delhi,  proceeded  to  Lahore  where  he  stayed  till  the  11th 
February  ;  he  reached  Delhi  on  the  12th  February,  but 
deferred  the  search  of  Amir  Chand's  house  till  the  16th 
February  while  Dina  Nath's  house  at  Lahore  was  not  searched 
till  the  18th  February.  The  suggestion  is  that  this  delay  was 
due  to  the  fact  that  Rash  Bihari  Bose  had  not  had  time  to 
complete  the  task  allotted  to  him  earlier,  and  it  obviously 
implies  that  Mr.  Petrie  either  knew  or  must  have  suspected 
that  his  subordinate  officers  were  up  to  some  trickery.  His 
own  explanation  is  simple  and  straightforward.  The  search 
warrants  he  had  obtained  on  the  4th  February  were  granted 
under  the  Press  Act,  Mr.  Petrie  having  reason  to  believe 
that  "  Liberty  "  leaflets  were  to  be  found  in  the  houses  of 
Amir  Chand  and  certain  other  Delhi  people  ;  he  had  also 
heard  that  leaflets  had  been  sent  to  Lahore  in  November  or 
December  1913  for  distribution  there,  and  before  making  any 
search  at  Delhi,  he  went  on  to  Lahore  to  consult  with  the 
authorities  there  and  to  arrange  that  searches  at  Lahore  should 
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coincide  with  searches  at  Delhi  ;  on  his  arrival  at  Delhi  on  the 
12th  February  he  decided  to  defer  the  search  of  Amir  Chand's 
house  as  the  local  police  had  informed  him  that  they  suspected 
certain  other  persons  as  well  and  he  thought  it  better  to  effect 
all  searches  simultaneously.  On  the  Itith  February  the  houses 
of  Amir  Chand  and  Abad  Bihari  were  duly  searched  and 
the  bomb  cap  discovered  in  the  house  of  the  fox^mer,  with 
the  result  that  Amir  Chand  and  Abad  Behari  were  arrested 
the  same  day.  Before  proceeding  I  may  here  note  that,  if 
Rash  Bihari  Bose  waa  a  police  spy,  he  was  singularly  remiss 
in  giving  information  to  his  employers,  as  though  he  had 
completed  his  task  at  Delhi  before  the  5th  February  and  had 
reached  Lahore  on  the  13th  February,  having  prior  to  his 
departure  from  Delhi  left  certain  of  his  own  belongings  and 
(as  the  defence  contend)  such  incriminating  literature  as  the 
manuscript  copj^  of  the  Talwar,  Ex.  P.-ll  in  Abad  Bihari's 
house,  Mr.  Petrie  on  the  16th  February  was  still  under  the 
impression  that  Abad  Bihari  was  living  with  Amir  Chand  and, 
on  discovering  his  mistake,  had  to  hurry  off  from  Amir 
Chand's  house  to  get  a  warrant  from  the  Deputy  Commissioner, 
Delhi,  for  the  search  of  Abad  Bihari's  house,  the  situation  of 
which  he  discovered  from  Amir  Chand. 

In  my  opinion,  Mr.  Petrie  has  satisfactorily  explained  the 
delay  effecting  the  searches  and  I  cannot  for  a  moment 
entertain  the  suggestion  that  he  would  have  lent  himself  to 
despicable  trickery  of  the  kind  suggested.  Nor  can  I  believe 
that  an  officer  of  Ids  standing  and  experience  would  have 
failed  to  discover  the  plot  if  his  subordinates  had  attempted  to 
delude  him  by  secretly  and  without  his  knowledge,  concocting 
any  such   scheme. 

(w)  No  serious  attempt  was  made  by  the  police  to  arrest 
Rash  Bihari  Bose  and  he  was  allowed  to  escape. 

It  appears  that  before  making  his  searches  at  Delhi,  Mr. 
Petrie  obtained  an  order  from  the  Chief  Commissioner  authoris- 
ing the  Post  Master  to  intercept  letters  addressed  to  certain 
persons  and  to  make  them  over  to  him.  On  the  l7th 
February,  the  letter,  Ex.  P-33,  dated  Lahore,  14fch  February 
1914,  addressed  to  Abad  Behari,  was  handed  to  Mr.  Petrie 
and  the  latter,  in  consequence  of  a  statement  made  to  him 
by  Abad  Bihari,  telegraphed  the  same  day  to  Mr.  Stead,  P. 
W.  36,  at  L-<hore,  directing  the  arrest  of  Dina  Nath  and 
Rash  Bihari  F^ose,  who  was  "  believed  to  be  staying  with  Dina 
Nath  "    Ex.   P. -33    purports     to    have    been   written     by   one 
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"  M.  S.  "  but  was  really  sent  by  Dina  Nath.  It  runs  as 
follows  :— 

"  Dear  Brother, 

"  Namastin. 

"  Yours  of  the  12th  instant  to  hand.  I  am  glad  to  inform  you  that 
"  your  friend  has  come  here.  He  reached  here  yesterday  morning  safe 
"  and  sound.  His  all  letters  should  be  sent  to  my  address.  There  is  no 
"  need  of  your  coming  here  now.  More  in  my  next.  Please  remit 
"  money    at  your  earliest  convenience.    Yours  sincerely, 

"M.  S.  " 

The  "  friend  "  referred  to  is  Rash  Biliari  Bose  and  "  M.  S.  " 
was  the  nom-de-plume  used  by  Dina  Natli  when  corresponding 
with  Abad  Bihari  (rf.  Ex.  P.  34).  From  Mr.  Petrie's  evidence 
it  is  quite  clear  that  he  was  infoimed  by  Abad  Bihavi  that 
the  letter  came  from  Dina  Nath  and  that  Rash  Bihari 
Bose  was  "  the  friend,  "  and  from  the  purport  of  the  letter 
Mr.  Petrie  must  have  concluded  that  Rash  Bihari  Bose  was 
staying  with  Dina  Nath,  On  receipt  of  Mr.  Petrie's  telegram, 
which  was  in  cipher,  Mr.  Stead  (P.  W.  36)  ou  the  17th 
February  ordered  Dina  Nath's  house  to  be  searched  and  had 
Dina  Kath  arrested  on  the  18th.  Rash  Bihari  Bose  was  not 
at  Dina  Nath's  house  and  it  was  until  the  20th  February  that 
Mr.  Stead  received  reliable  information  that  Rash  Bihari 
Bose  had  been  in  Lahore.  When  he  received  that  information, 
he  examined  the  accounts  of  the  Kashmir  Boarding 
House  and,  being  satisfied  that  his  information  was  correct, 
at  once  endeavoured  to  effect  the  arrest  of  Rash  Bihari 
Bose  who  had,  however,  fled  from  Lahore  as  soon  as  he 
heard  of  the  seax-ch  of  Dina  Nath's  house.  After  reading  thia 
evidence,  I  can  find  no  groand  for  supposing  that  Mi*.  Stead 
was  deliberately  conniving  at  Rash  Bihari  Bose's  escape  or 
that  he  made  no  serious  effort  to  airest  him.  iloreover,  if 
it  was  intended  by  the  police  that  Rash  Bihari  Bose  should 
escape,  why  did  Mr.  Petrie  in  his  cipher  telegram  expressly 
direct  his  immediate  arrest  ? 

Both  Mr.  Petrie  (P.  W.  5)  and  Mr.  Denham  (P.  W.  2l'3) 
have  sworn  positively  that  they  never  heard  of  Rash  Behari  Bose 
till  February  19 14.  Mr.  Petrie  heard  his  name  for  the  first 
time  from  Abad  Bihari  on  tlie  16th  February,  and  Mr. 
Denham  wlian  he  received  a  telegram  lelating  to  the  house 
searches  at  Delhi.  It  i.s  incredible  that  these  tvvo  otcc-ers 
should  have  remained  in  entire  ignorance  of  the  e^i.-^tence 
of  the  man  had  he  really  been  a  spy  in  the  employment  of 
their  Department. 
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The  sole  foundation  for  this  ingenious  theory  is  that 
when  H.  E.  the  Viceroy  was  staving  in  camp  at  Dehra  Dun 
in  July  1913  after  the  bomb  outrage  at  Delhi,  Rash  Bihari 
Bose  was  introduced  by  one  Dr.  Mookerjee  to  Deputy 
Superintendent  Shushil  Chandra  Ghose  (P.  W.  202)  who,  on 
a  subsequent  occasion,  in  July  1913  asked  Rash  Bihari  Bose 
about  arrivals  and  departures  of  stranger  Bengalis,  "  but 
got  no  real  information  fiom  him.  Dr.  Mookerjee  is  a 
well-known  resident  of  Dehra  Dun  and  as  he  had  told 
the  Deputy  Superintendent  that  Rash  Bihari  Bose  was  well 
acquainted  with  Bengalis  and  could  be  relied  upon  it  is 
not  surprising  that  the  Deputy  Superintendent  tried  to  get 
information  from  him.  This  is  far,  however,  from  saying 
that  Rash  Bihaii  Bose  was  a  spy  in  the  employ  of  the  C. 
I.  D.  As  a  matter  of  fact,  Rash  Bihari  Bose  made  capital 
out  of  his  acquaintanceship  with  the  Deputy  Superintendent 
which  was  a  valuable  asset  to  him,  and  enabled  him  to  pose 
as  a  loyal  and  respectful  citizen.  He  informed  Atul  Chandar 
Ghose  (P.  W.  176),  the  Manager  of  Tagore  Villa,  that 
he  was  on  visiting  terms  with  the  Deputy  Superintendent, 
and  supplied  him  with  information  about  the  movements  of 
Bengalis  ;  he  made  himself  prominent  at  a  public  meeting 
at  Dehra  Dun  held  for  the  purpose  of  denouncing  the 
attempt  on  the  Viceroy's  life  ;  and  he  even  told  the  witness 
Sbohindra  Nath  Chatterjee  (P.  W.  186)  that  he  possessed 
a  police  pass  which  enabled  him  to  go  into  the  Vicei'oy'is 
camp.  The  defence  frequently  referred  to  this  pass  as  if 
its  grant  to  Rash  Bihari  Bose  had  been  proved,  whereas 
the  sole  evidence  as  to  it  is  the  statement  of  this  witness 
S.  M.  Chatterjee  who,  however,  says  that  all  he  knew  about 
it  is  what  Rash  Bihari  Bose  told  him,  he  himself  having 
never  seen  it.  But  whatever  object  Rash  Bihari  Bose  may 
have  had  for  ingratiating  himself  with  Deputy  Superintendent 
Shushil  Chandar  Ghose  and  for  posing  at  Dehra  Dun  in  1913 
as  that  officer's  friend  and  a  loyal  and  trusted  citizen,  there  is 
no  evidence  to  support  the  theory  that  he  was  in  fact  a  police 
spy.  Mr.  Denham  has  deposed  that,  so  far  as  this  case  is  con- 
cerned, Shushil  Chandar  Ghose  has  had  nothing  whatever  to 
do  with  the  investigation,  and  it  has  not  been  shown  that  Rash 
Bihari  Gliose  was  known  to  any  officer,  suboi-diuate  or  superior, 
who  took  part  in  that  investigation,  nor  was  any  such  officer 
questioned  in  cross-esamination  on  the  point. 

(iVi)     Tlie  paper  which   formed   part   of  the  bomb-cap  was 
taken  from  a  newspaper  and  in  the  piece  used  for  the  cap  there  is 
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a  reference  to  a  resolution  passed  by  the  Tali  Jati  San  Milani  at 
Calcutta  on  the  28th  December  1913,  Deputy  Superintendent 
Shushil  Chandar  Ghose  deposes  that  Rash  Bihari  Bose  visited 
him  at  Calcutta  on  the  28th  or  29th  December  1913  and  we 
are  asked  to  infer  that  it  was  Rash  Bihari  Bose  who  brought 
with  him  from  Calcutta  a  newspaper  containing  an  account  of 
the  aforesaid  meeting  and  used  part  of  it  for  making  the  bomb 
cap  which  he  secreted  in  the  room  "  Z"  of  Amir  Chand's  house. 

Mr.  Denham  (at  p   298  of  the  record)  states  that  two  news- 
papers,   the    Bengali   and    the  Am7'ita  Bazar  Pahika  of  tbo  30th 
December   1913   issue,  contained   "  passages   of    the  resolution 
exactly   the   same   as   on  the  paper  of  Ex.  15  "  (the  cap),  and 
we   find   from   the  evidence  of  Mr.  Petrie  (at  p.  57)  that  the  tin 
in   which   the   bomb   cap  was  concealed  was  wrapped  in  a  piece 
of  newspaper  and  that  this  piece  was    taken    from  a  copy  of  the 
Aynrita  Bazar  Patrika  bearing  date  20th  Xovember  1913.     It    is 
hardly  likely  that  Rash  Bihari  Bose    was    travelling  about  with 
files  of  the  Amrita  Bazar  Patrika  upon  him,  nor  is  it  suggested  that 
he  was  in  Calcutta  on  the  20th  November  1913,  and  I  think  it  far 
more  probable  that  the  person  who   m\de   the   cap  was   a   sub- 
scriber to  that  paper  and  had  copies  of  it  lying  about  in  his  house. 
At  all  events,  there  is  nothing  in  this  fact  to  support  the  sugges- 
tion  that  the   cap    must  have  been  made  by  Rvsh  Bihari  Bose, 
and  could  not  have  bean  made  by  Amir  ChanJ  or  Abad  Bihari. 

(iv)  Paran  Singh  (P.  \V.  181)  deposes  that  in  1913  he 
travelled  in  the  same  railway  compartment  with  Rash  Bihari 
Bose  and  that  he  (the  witness)  compUined  to  Mi*.  Mercer  that 
Rash  Bihari  Bose  had  put  "impertinent  questions"  to  him 
about  his  movements,  "  just  like  a  policeman."  The  inference 
we  are  asked  to  draw  is  that  Rash  Bihari  Bose  was  acting  as  a 
spy  for  the  C.  I.  D.  and  endeavouring  to  find  out  all  he  could 
about  the  witness.  But  there  is  absolutely  nothing  to  show 
that  Puran  Singh  was  ever  suspected  by  the  police  or  that  they 
were  keeping  a  watch  upon  his  movements.  On  the  other  hand, 
he  is  the  "  Beloved  Puran  "  of  Ex.  P.  14  (a)  and  an  intimate 
friend  of  Amir  Chand  ;  he  knew  the  witness,  J.  M. 
Chatterjee,  and  also  Hardyal,  and  he  was  told  by  Chatterjee 
that  he  (Chatterjee)  had  become  a  disciple  of  Hardyal.  It  may 
be  that  Chatterjee  mentioned  his  name  among  those  of  other 
disciples  of  Hardyal  to  Rash  Bihari  Bose  and  that  the  latter, 
who  apparently  lost  no  opportunity  of  getting  acquainted  with 
Hardyal's  disciples,  hoped  to  enlist  him  also  as  a  me  Tiber  of 
the  conspiracy,  and  with  this  object  in  view  was  importunate 
ir.  the  questions  he  put  to  him. 
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(v)  A  similar  remark  applies  to  Rash  Bihari  Boss's  anxiety 
to  discover  from  the  witness  Thatterjee  the  names  of  Hardyal's 
disciples.  This  occurred  in  1909  or  1910,  and  even  the  defence 
do  not  suggest  that  so  long  ago  as  that  Rash  Bihari  Bose  was  in 
the  employ  of  the  C.  I.  D.  On  the  other  hand,  if  he  has  been  so 
many  years  in  that  employ  and  engaged  in  finding  out  import- 
ant scraps  of  information  about  every  one  with  whom  he  came 
into  contact,  it  is  impossible  to  believe  tliat  Mr.  Petrie 
and  "Mr.  Denham  would  have  known  nothing  about  so  useful 
and   so   ubiquitous  a    spy. 

(vi)  The  last  ground  is  that  the  prosecution  have  pro- 
duced a  jhotogi^aph,  Ex.  P.- US,  of  Rash  Bihari  Bose  ;  but  as 
they  have  not  shown  how  they  became  possessed  of  itj 
the  infei'ence  is  that  the  latter  gave  it  to  them  for  the 
purposes  of  this  case.  I  think  the  explanation  of  the 
Additional  Sessions  Judge,  that  this  was  an  oversight  on 
the  part  of  the  prosecution,  is  far  more  probable,  and  that  ifc 
is  just  as  likely  as  not  that  the  photograph  was  found  in 
Rash  I'ihari  Bose's  house  or  in  that  of  his  relation  Shrish 
Ghose,  at  Chaudarnngore,  when  Mr.  Denham  searched  those 
houses   in    March  1914. 

It  appears  to  me  that  the  theory  propounded  by  the 
defence  had  nothing  to  support  it,  except  improbable  surmises 
and  unjustifiable  inferences.  On  the  other  hand,  in  addition 
to  the  express  denials  of  Mr.  Petrie  and  Mr.  Denham,  there 
are  many  facts  which  tell  strongly  against  this  theory. 

In  the  first  pla^e,  it  is  not  explained  how  the  police 
spy,  who  had  wormed  himself  into  the  confidence  of  Amir 
Chand,  could,  without  the  gravest  risk  of  detection,  make 
his  way  up  to  the  top  stox'ey  of  his  friend's  house,  enter 
the  room  "  Z,"  which  was  generally  kept  locked,  and  there 
secrete  the  biscuit  tin  containing  the  bomb  cap  and  the 
bottle  of  petrol  (Ex  P.-19)  wh.ich  was  found  standing  up. 
Tlie  witness,  Sultan  Chand,  P.  W  201,  his  mother  and  other 
ladies  lived  on  this  top  storey  and  according  to  Amir  Chand, 
the  key  of  the  room  was  kept  either  by  Sultan  Chand's 
mother  or  an  old  servant  named  Raghu.  How,  then,  did. 
Rash  Bihari  Bose  who,  as  Amir  Chand  would  have  us 
believe,  was  an  entire  stranger  and  was  visiting  him  for 
ihe  first  tipje  at  the  end  of  January  1914.  manage  to  get 
"v.M  ,  i  ti:is  1'..  m  i.'i)  the  top  storey,  unlock  the  door,  conceal 
liiw  iiu  ;uiu  b.jLLio  aud  then  successfully  make  his  way 
down  again  to  his  own  room  ?  Would  it  not  have  been 
far   easier  for    him    and    much    more    effective    to    conceal  the 
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articles  in  the  room  actually  occupied  by  Amir  Chand 
himself  at  a  time  wheu  Amir  Chand  was  not  in  the  house  r 
On  the  other  hand,  if  it  was  Amir  Chand  or  Abad  Bihari, 
or  both,  who  had  made  the  bomb  cap  or  had  received  it 
for  safe  keeping,  the  locked  room  at  the  top  of  the  house, 
which  was  hardly  ever  entered  by  any  one,  would  naturally 
suggest  itself  as  the  safest  and  most  convenient  place  in 
which  10  keep  so   compromising  and  dangerous  an  article. 

In  the  next  place,  there  are  certain  letters  on  the 
record  which  are  quite  iticonsistent  with  Abad  Bihari's  and 
Amir  Chand's  assertions  that  they  met  Rash  Bihari  Bose 
for  the  first  time  in  January  or  February  1914,  and  that 
till  then  they  had  no  knowledge  of  him.  The  letters  I 
refer  to   are  the    following  :-— 

(1)  Ex.  P.- 33. —  The  letter,  dated  "  Lahore,  14th  February 
1914,"  from  Dina  Natli  to  Abad  hihari,  the  terms  of 
which  I  have  given  above.  This  refers  to  Rash  Bihari 
Bose    who   is    spoken  of    as    "  your  friend." 

(2)  Ex.  P. -34. —Another  letter,  from  Dina  Natl)  to 
Abad  Bihari,  dated  Lahore,  16th  February  1914. — Here, 
again,  reference  is  made  to  *'  your  friend  "  and  Abad  Bihari 
is  informed  that  bis  friend  has  received  his  letter  and 
intends  to  stay  in  Lahore  for  three  or  four  days  after 
which    he    will   go   direct   to  him. 

As  regards  Exs.  P. -33  and  34,  Abad  Bihari  in  his 
written  statement  professes  to  know  nothing  about  their 
writers  or  tbeir  contents.  Dina  Nath  swears  that  he  wrote 
them,  and  if  this  is  a  lie,  why  did  not  Abad  Bihari 
explain  how  such  letters  came  to  be  addressed  to  him  ? 
They  were  written  at  a  time  when  Dina  Nath  was  at 
liberty  and  under  no  apprehension  of  arrest,  so  it  cannot 
be  said  that  he  was  induced  by  the  police  to  write  them 
for  the  purpose  of  implicating  Abad  Bihari,  and  as  a  matter 
of  fact,  until  he  received  Ex.  P. -33  from  the  Post  OflBce 
ht  Delhi,  Mr.  Petrie  had  no  knowledge  that  Rash  Bibari 
was  at  Lahore,  while,  according  to  !Mr.  Stead,  the  Lahore  police 
did  not  find  out  that  Rash  Bihari  Bose  was  in  Lahore 
until  the  20th  February.  If  then  Dina  Nath  did  not  write 
these  letters,  who  did  and  for  what  purpose  ? 

(3)  Ex.  P.-35 — This  is  a  letter  which  has  been  proved 
by  the  evidence  of  Mr.  Troup  (P.  W.  102  )  and  Bala  Dattjish 
(P.  W.  103)  to  be  in  the  handwriting  of  Rash  Bihari  Bose. 
It   was   sent  by  registered   post,    addressed    to   Abad  Bihari, 
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and   was  intercepted   in  the   post   and    handed   over    to     Mr. 
Petrie.     It  bears   date    16th    February,    begins  with  the  words 
"  Dear  Brother,"    acknowledges  receipt  of  a  letter,  dated  14th, 
from   Abad    Bihari    (and    as   to     this,    compare    Ex.     P-84)  ; 
and     is    couched  in    terms    which   would     be    mysterious    or 
unintelligible,    except   to   a   friend  with  whom    the  writer  was 
on   somewhat  intimate  terms.     Would  a  comparative  stranger 
understand,   for    example,  the   words   ''After   keeping  in  hand 
Rs,   100  for    ovr  husinesa^   will  you   be   able  to   spare   another 
equal   sum    for   iliem  ?   It  would  be   most  advantageous  if  you 
can     flo    that,    as     iliey    are    having     a  very     bad     time     there. 
Of   course   if   it   can't    be   helped,   it    does    not    matter    and 
you   need    not   trouble  yourself    for   that."     The     prosecution 
suggest   that   the  meaning    of    the   passage    is    that  Rs    100 
were   to  be    kept    for     the     purposes     of    the    Delhi-Lahore 
Conspiracy  and    that   another   Rs.    100    were,    if   possible,    to 
be  contributed  towards   the  fund   of   the    Bengal     conspiracy. 
This    suggestion     may    or   may    not     be    correct  ;  but   it     is 
difficult  to   believe   that  the    writer    would   use   such    cryptic 
language   if  the   letter  were   addressed  to  a  mere  acquaintance 
and   comparative    stranger.     Fically,    we  have  the    fact   that 
Rash    Bihari    Bose    intended   to   leave     Delhi    by     the    early 
morning   train   on   February   the     3rd,     but   was    stopped   by 
a   telegram    (Ex.  P.- 100)    sent  by   Din  a    Nath   from    Lahore 
at   7  P.  M.  on   the    2nd  February    1914   and  addressed  to  Abad 
Bihari.     It   is  proved,     and   indeed    admitted,    that     on     the 
2nd  February     1914   a     ticket    from     Delhi    to     Lahore,    via 
Bhatinda,    was   purchased    by    Amir  Chand  ;   that  this   ticket 
was   not    used,   and  that,   on    the   3rd  February,  Amir  Chand 
applied   to   the   Railway    authorities     for     a     refund    of     the 
amount   paid    by     him.     He   explains    that   he   had   intended 
to   go   to  Lahore  on  the  date  mentioned  to  visit    Rai  Bahadur 
Ganga  Ram,  but  that  he  missed  his  train  and  had  (in  consequence 
of  other  engagements)  to   give  up   all  idea   of  this    visit.     Rai 
Bahadur   Ganga  Ram  was  not  called  as  a  witness  to  corroborate 
Amir  Chand's  statement,  but  it  is,  of  course,  not  impossible  that 
Amir   Chand   had  not   informed   him     of    the  intended    visit. 
At.  the   same   time,   knowing   that   he    was   pressed   for  time, 
it   is   hardly   likely   that   Amir  Chand     would     undertake     a 
long   journey  to   Lahore    on   the   mere  chance  of    finding    Rai 
Bahadur   Ganga   Ram  at    home.     On    the   other     hand,    it  is 
proved  beyond  all   doubt   that   Dina   Nath   did   actually  stop 
Rash   Bihari  from   coming    to   Lahore  on   the   3rd   February 
and   he   explains   in   his  evidence   that  he   did  so   because  he 
thought   it   would   be  unsafe   for    a   Bengali  like  Rash  Bihari 
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Bose  to  be  seen  in  Lahore  so  soon  after  the  distribution 
of  "  Liberty  "  leaflets  in  Januaiy  1914.  The  reason  why  Amir 
Chand  and  Abad  Bihari  disclaim  all  knowledge  of  Dina 
Nath's  action  on  this  occasion  is  obvious,  when  we  remember 
why  it  was  that  Rash  Bihai^i  Bose's  intended  visit  to 
Lahore  was  deferred..  Pei-sonally  I  have  not  the  slightest 
doubt,  that  Amir  Chand  and  Abad  Bihari  were  fully  aware 
of  the  reason  for  Dina  jS'ath's  action  and  realised  as  keenly 
as  he  did  the  danger  Rash  Bihari  Bose  would  run  if  he 
arrived  at  Lahore  at  so  critical  a  time. 

Taking,  then,  all  these  facts  into  consideration,  and 
seeing  how  slender  is  the  foundation  ujjon  which  the  defence 
theory  is  based,  I  have  no  hesitation  in  holding  that  there  is  no 
ground  for  suspecting  that  Rash  Bihaii  Bose  was  a  police  spy 
in  the  employment  of  the  C  I,  t)-,  while  there  are  vei*y  strong 
reasons  for  accepting  the  contention  for  the  prosecution  that  he 
was  an  intimate  political  friend  of  the  various  accused  persons 
and  the   active    leader  of  the  conspii'ators 

In  this    connection,  and   before  I    pass    on,    I  think  it  right 
to    refer,  and  I  do  so  with    pleasure,  to  the  repeated  disclaimers 
by  the     learned   gentlemen,    who    appeared     for    the    accused 
persons,  of  any  intention  to  impugn   the  absolute    bond  fides  of 
the  superior  police  officers  whose    duty  it    was   to    conduct  the 
investigation  in  this  case.  Mr.  Beechey,  Mr.  Sen,  Mr.  Raghunath 
Sahai,  Mr.  Nanak    Chand,  and  Mr.  Gokal  Chand   were  at  one 
in  frankly     acknowledging   the    fairness    and     impartiality   of 
Messrs.    Petrie,    Denham   and    Stead,  and  on  more   than    one 
occasion  each  of  the   learned  Counsel  repudiated    the  idea  that 
any   one   of    those     officers    Lad     consciously   been   guilty    of 
malpractice    or   unfairness.     The    learned    Counsel    deemed   it 
necessary   at  times  to  suggest  that   the   police   had   been  over- 
zealous  or  culpably  negligent  in  the    discharge  of   their   duties, 
but    in  no  instance   did  they    impute  want  of   good  faith  to  the 
three   officers   iu   question,   and   criticisms   of  the    latter 's  pro- 
ceedings  was    strictly  confined    to   the   suggestion    that    their 
subordinates    had  skilfully     misled     them    and    had,    in    their 
absence  and  without  their    knowledge,  resorted  to  those  devices 
for   coucocting   evidence    which,    despite     the   efforts   of   their 
superior   officers,    Inspectors   and  Sub-Inspectors  of   Police  are 
tiaditionally    supposed    to  employ.     Iu    my    opinion,    there    is 
no  jastitication    whatever   in   this    case    for    such    insinuations 
against   the  subordinate  police   officers.     On  the  contrary,  I  am 
satisfied  that   the   investigittion   in    these   proceedings,   which 
was   of  a   particulai'ly     ditficult    and    tryinj     character,     wag 
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conducted  throughout  by  all   the  police  officers  concerned  with 
conspicuous  ability   and  commendable  fairness. 

My  learned  colleague  in  his  order  has  dealt  in  great 
detail  with  the  case  of  each  of  the  accused  persons  and 
has,  with  characteristic  lucidity  of  expression,  given  the 
reasons  for  the  conclusions  arrived  at  by  him.  With  those 
conclusions  I  am  in  entire  accord,  and  it  is,  therefore,  not 
necessary  for  me  to  do  more  than  to  add  one  or  two 
supplementary  remarks   as  regax^ds  each  individual  case. 

(1)  Abad  Bihari's  Case,  (a)  —  Abad  Bihari  is  a  young  man 
of  great  intellectual  ability.  He  stood  second  in  the  1st  Division 
of  the  Punjab  University  B.  T.  Examination.  There  is, 
therefore,  no  inherent  improbability  ia  Dina  Nath's  state- 
ment that  he  was  the  author  of  the  May  and  July  Liberty 
leaflets. 

(b) — That  he  was  directly  concerned  in  the  matter  of  the 
various  Liberty  leaflets  is  proved  by  the  fact  that  no  less  than 
22  copies  of  the  November  leaflets  (Ex.  13  (b)  ),  and  35 
copies  of  the  "  OM  "  leaflets  (Ex.  13  (c)  )  were  found  in  his 
box  at  Amir  Chand's  house  (see  Exs.  P-22  (a)  and  (6),  and 
P. -25)  ;  and  that  he  pi'esented  copies  of  the  July,  November 
and  "  OM  "  leaflets  to  the  boy  Sultau  Chand  (P.  W.  201,  see 
p.  293,  line  23j.  It  is  further  to  be  noted,  as  a  fact  entirely 
opposed  to  the  theory,  that  these  and  other  incriminating 
articles  were  placed  in  Abad  Bihari's  box  by  Rash  Hihari  or 
some  other  police  spy,  that  the  copies  of  the  November  and 
"  OM  "  leaflets  were  given  to  Sultan  Chand  by  Abad  Bihari 
so  late  as  February  19! 4  (p.  294,  line  27).  Sultan  Chand  is, 
it  is  true,  an  approver,  but  there  is  no  conceivable  reason, 
nor  has  any  been  assigned,  why  he  should  give  false  evidence 
against  his  own  adoptive  fatlier,  Amir  Chand,  and  the  latter's 
intimate  friend,   Abad  Bihari. 

(c) — In  the  said  box  was  also  found  Ex.  P. -20  (a)  described 
as  a  "  Poison  Manual."  It  is  not  too  much  to  say  that  this 
is  a  document  of  the  most  atrocious  character,  and  it  is  futile 
to  argue  that  a  pei'son  who  kept  such  a  document  in  his 
possession  is  an  inoffensive,  amiable  student  of  a  gentle  dis- 
position. It  is  certainly  a  striking  coiucidence  that  the 
studious  Abad  Bihari  and  that  highly  respected  "education- 
alist "  Amir  Chand,  who  were  living  together  for  so  many 
years,  are  found  to  be  connected  with  literature  which  openly 
advocates  murder,  Abad  Bihari  being  in  possession  of  a  vast 
number    of   Liberty   leaflets   and     of  this   abominable  **  Poison 
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Manual  "  while  Amir  Chand  is  the  admitted  author  of  that 
incitement  to  wholesale  murder  printed  as  Ex.  P. -23  (M), 
which   was  also    found    in  Abad.   Bihari's  box. 

(d) — Abad  Bihari,  iu  his  written  statement,  asserts  that 
he  met  E-ash  Bihax"i  Bose  for  the.  first  time  in  January  1914, 
but  1  have  already  referred  to  Ex.  P.33,  P-33  (a),  P-34  and 
P-35  as  furnishing  proof  that  the  two  were  intimate  friends  of 
some  standing  and  not  mere  casual  acquaintances. 

(e) — Finally,  there  is  the  significant  admission  by  Abad 
Bihari  (see  p.  307,  line  50)  that  he  can  suggest  no  reason  why 
Dina  ISTath  should  have  invented  *'  this  long  story  against 
him."  I  agree,  therefore,  with  my  learned  colleague,  the 
Additional  Sessions  Judge,  and  the  Assessors  that  the  guilt 
of  Abad.  Bihari  has  been  fully  established.  Thei'e  is  no  extenuat* 
ing  circumstance  to  be  lu-ged  in  his  favour  and  he  has  very 
properly  been  sentenced  to  the  extreme  punishment  awardable 
for  the  crime  of  which  he  has  been  convicted.  His  appeal  is 
rejected  and  the  sentence  of  death   is    confirmed. 

(2)  Amir  GhaniTs  Case. — My  learned  colleague's  order 
has  dealt  exhaustively  with  this  man's  case.  The  Assessors 
were  unanimous  in  finding  him  guilty  and  there  can,  I  consider, 
be  no  doubt  that  he  was  one  of  the  principals  in  the  conspiracy. 
His  learned.  Counsel  laid  great  stress  upon  the  reputation  he 
enjoyed  among  respectable  Delhi  residents  as  a  philanthropical 
educationalist  of  blameless  character.  But  Canon  Allnutt  (P. 
W.  107)  deposes  that  so  long  as  19o7  or  19u8  he  had  to  warn 
Amir  Chand,  who  was  then  a  ma^ster  in  the  Mission  College 
and  School,  that  he  must  desist  fiom  attending  political 
meetings  under  pain  of  dismissal,  and  Mr.  S,  K.  Rudra  (P. 
W.  110)  states  that  for  the  last  8  or  lU  jeax's  he  had  lost 
touch  with  him  and  that  on  asking  him  the  reason  why 
they  did  not  see  more  of  each  other,  Amir  Chand  informed 
him  tbeir  "  business  lay  in  dilSerent  directions.' '  This 
evidence  per  se  only  tends  to  show  that  Amir  Chand  had 
taken  to  "politics,"  but  the  true  character  of  the  man  is 
disclosed  when  we  refer  to  Ex.  P. -23  (M)  to  which  I  have 
already  made  reference,  and  when  we  remember  that  it 
was  to  him  that  Hardyal's  disciples  were  handed  over  j  that 
Abad  Bihari  was  his  intimate  friend  ;  that  Rash  iiihari 
Bose  was  admittedly  staying  with  hira  in  his  house  in 
January  and  February  19 14  ;  that  Kam  Lai  and  Sultan 
Chand  were  being  brought  up  by  him  as  seditiouists ;  that 
he    took  an   active   part  in  the  preparation   of  the  '■  Liberty  " 
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leaflets   of   November     1913,     and     that     a    bomb     cap     was 
actually  found  in  a  locked  room  in  bis  bouse. 

I  agree  that  this  man  has  fully  earned  the  capital 
sentence.  His  appeal  is  accordingly  rejected  and  the 
sentence  of  death  confirmed. 

(5)  Balraj's  Case. — It  has  been  satisfactorily  established 
that  this  appellant  was  a  member  of  the  conspiracy  and 
was  actively  connected  with  the  distribution  of  the  "  Liberty  " 
leaflets  of  the  3rd  and  "  OM "  issues.  I  have  no  doubt, 
moreover,  that  his  visit  to  Khushi  Ram's  house  at  10  p.  M. 
on  the  19th  February  1914  (at  a  time  when  Dina  Nath's 
cousin,  Ram  Sarn,  was  also  present)  had  referecce  rather 
to  the  affairs  of  the  conspiracy  than  to  a  sudden  desire  to 
borrow  a  book  from  Khushi  Ram.  It  is  amply  proved 
that  Rash  Bibari  Bose  was  staying  with  Khushi  Ram  in 
February  1914  and  the  probability  is  that  Balraj's  visit 
was  made  at  so  unusual  an  hour  with  the  object  of  dis- 
cussing  what  had   happened    to    the    arch     conspirator. 

My  learned  colleague  has  set  forth  in  detail  his  reason  for 
finding  that  Balraj  had  joined  the  conspiracy  by  November 
1913  and  I  agree  with  his  conclusions.  At  the  same  time 
it  is,  I  think,  open  to  some  doubt  whether  Babaj  joined 
the  conspiracy  before  the  commission  of  the  Lahore  bomb 
outrage  in  May  1913.  I  see  no  reason  to  doubt  Dina  Nath's 
evidence  as  to  his  meeting  Bah'aj  at  Nabha  House  in  July 
or  August  1911  and  being  introduced  to  him  by  Rash  Bihari 
Bose,  but  per  se  this  evidence  does  not  show  that  Balraj 
was  at  that  time  a  member  of  the  conspiracy,  as  Dina  Nath 
expressly  states  that  the  conversation  that  ensued  was  of 
*'  an  ordinary  kind."  This  would  hardly  have  been  the  case 
had  Bali-aj  been  at  the  time  one  of  Rash  Bihari  Bose's 
disciples.  As  a  matter  of  fact,  the  sole  piece  of  evidence 
upon  which  the  prosecution  can  base  their  allegation  that 
Balraj  joined  the  conspiracy  before  the  17th  May  1913  is 
the  letter  addressed  by  him  to  Balmokand  (Ex.  P. -119). 
This  letter  is  admitted  by  Balraj  and  bears  date,  "  23rd 
May,  morning  6  A.  m."  Both  Mr.  Ross  Alston  and  Mr.  Beechey 
are  ogieed  that  it  was  written  in  1911,  about  one  month  befoi^e 
Balmokand's  marriage  took  place  ;  but  while  the  former  con- 
tends that  its  language  necessarily  suggests  that  Balraj  and 
Balmokand  were  members  of  a  criminal  conspiracy,  Mr.  Beechey 
urges  that  it  was  a  perfectly  innocent  letter  written  with  the 
object  of  dissuading  Balmokand.  who  was  seiuously  ill  at  the 
time,  from   contracting  a  marriage  tie.     1  have   carefully  consi- 
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dered  the  terms  of  the  letter  and  the  arguments  addressed  to  us 
upon  its  real  meaning.  It  is  unquestionably  a  document  open 
to  grave  suspicion  and  Balraj's  explanation  of  the  mysterious 
language  used  by  him  is  by  no  means  convincing,  especially  in 
view  of  the  fact  that  Dr.  Ram  Gopal  (D.  W.  (2))  who  was 
then  treating  Balmokaud  did  not  find  him  to  be  suffering  from 
consumption. 

Before      passing     on,    I     might    here      note     that      the 
Additional    Sessions   Judge  is   in  error    in  assuming    that   this 
letter  was   written   in  May    1913  (see    p   31,  last  line  but  one). 
But   while  I  concede   that  the   equivocal  language  of  the   letter 
lends  support   to  the  prosecution   theory,  I   am  not  prepared  to 
hold   that  it   necessarily   implies   that   Balraj    had   joined     the 
secret  society  in  May  191 1.     It  is  susceptible  of  a  more  innocent 
construction  as   it  is   just  possible   that  Balraj's   florid  language 
had  no  deeper  or  more  .sinister  meaning  than  that  now   ascribed 
to  it  by  him  and  his  learned  Counsel,  and  its  intention  may  have 
been  simply  and  solely  to  dissuade  hia  friend  from  entering   into 
a  marriage   which    would  be    irrevocable  and  might  lead  to  life- 
long misery.  It  is  also  possible  that  Balraj,  though  not  himself  a 
member   of  the  secret   society  was    aware  that    his  friend   had 
joined   it  and  was   on  this  account  urging   him  to   refrain  from 
marriage.     While,    therefore,    I   agree    that  the   letter   creates 
grave    suspicion    against   Balraj,    I  think  that  there   is  an   ele- 
ment of  doubt  and  that  Balraj    is  entitled  to   the  benefit  of  that 
doubt.     I  am  much    influenced  in   arriving  at  this  conclusion  by 
the  fact  that  when   some  2  or  3  months  later  Rash   Bihari  Bose 
introduced    Balraj,   at  Nabha   House,  to  Dina  Nath,  he  did  not 
attempt  to  discuss  with  them  what  were  euphemistically  termed 
"  political  matters.  "     By  that  time  Dina  Nath   had   thrown  in 
his  lot  with  Rash  Bihari  Bose,  and  the  latter,  as  we  find  from  the 
evidence,  lost   no   opportunity  of  impressing  his  very  advanced 
views  upon  those    whom   he  had    (in    Dina   Nath's  language) 
already    "tested."  Had  then  Balraj  also  joined  his  party  before 
that   meeting,  I  have  no  doubt  that  Rash  Bihari  Bose's  conver- 
sation  would   not  have  been  of  "an  ordinaiy  kind." 

I  agree,  therefore,  with  my  colleague  that  it  is  not  clearly 
proved  that  Balraj  was  a  member  of  the  conspiracy  prior  to  the 
date  on  which  Ram  Padaiath  was  murdered,  and,  for  reasons 
already  given  by  me  above,  I  think  his  punishment  must  be 
limited  to  the  period  of  rigorous  imprisonment  prescribed  by  sec- 
tion 115,  I.  P.  C.  Balraj's  appeal  is,  therefore,  accepted  pro  tanto 
and  his  sentence  reduced  to  one  of  seven  years'  rigorous  impri- 
sonment. This  is  the  maximum  sentence  awardable  under  that 
section,  but  I  agree  that  no  lesser  sentence  would  be  ade(juate. 
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4.     Balmokand^s  Case.— This  a-p-peYl&nt  w&s,  in    my  opinion, 
one  of  tlie  most  prominent  and  active  members  of  this    conspiracy 
and  I  have  nothing  to  add  to  the  reasons  given  by  the    Addition- 
al  Sessions  Judge  and  my  colleague  for   convicting  him   of   the 
offence  charged  and  for    inflicting    the   extreme   penalty.     The 
Assessors   also  were  unanimous  in    their   opinion   that   he    was 
guilty.     His    main  defence    consisted  in  the  alibis  set  up  by    him 
in   order   to  prove   that   he   was  not  in  Lahore  (1)  on  the  1-th 
October  1912,  when  the  Agarwal  Ashrara  meeting  was  held  ;  or 
(2)  in  October  when  according  to  Dina  Xath,  two  bombs    were 
made  over  to  him  for  safe  keeping   and    Dina   Nath   and    Abad 
Bihari  paid  bim  a    visit,    in  order    that    the    latter   might    take 
away  one  of  the   bombs  to    Delhi;   or    (3)    in   November    1913 
when  Dina  Nath  is  alleged   to   have   consulted   him   about   the 
distribution  of  the  third  "Liberty  '  leaflets.     These  alibis  have 
been  fully  discussed  by  the  Additional  Sessions    Judge  and   my 
colleague  and  I  agree  with  them  that  the  pleas    have   not   been 
substantiated. 

Balmokand's  appeal  is  accordingly  rejected  and  the  sentence 
of  death  is  confix^med. 

5.     The  case  of  Uamvant  Sahai. — This  appellant  is  a   Kaisth 
of  Delhi,  aged  about  31  'or  32,  and  a  distant  relation  of  Hardy  al. 
He      was      originally    a    clerk    in     the    Delhi    and     London 
Bank     at     Delhi     lut     left     in     1907     or     1908     and     since 
then   appears  to   have  been   engaged   in   silk   and  other   ti^de. 
His  learned  Counsel   described  him  in  argument   before    us,    as 
a   "  piece-goods     merchant."      Veiy     unfortunately     for    him 
Hardyal  appears  to  have  taken  special  interest  in   him  and   his 
affairs    (see   Exs.  P-3i-C.    dated  "  Oxford,   April    Uth,    I9C7  " 
and     P-32    N.-2     which,    though    undated,    must   have     been 
written,  as  the   last  line  shows,    when  Hardyal   was  in  India  in 
1908)  ;  to   have  carried  on  a  more  or  less  continuous  correspond- 
ence with  him,  and   to  have  been   indebted   largely   to  him   for 
monetary    assistance  at   various  times   in  the  years    1910,    !9ll 
and    1912.       But  his     training     was   to     be    "gradual"    (Ex. 
P-32-H),  and  until  we  come  to  the  later  correspendence  in  19 J  3, 
there   is   very   little     to   be   urged   against   the   advice  which 
Hanwant  Sahai  received  from   Hardyal.     No    doubt,  in  I'-32-N, 
he  is  told   that  the  "  Swaraj  "   of  Allahabad  "  is  good  ".  and  we 
have  it  from  Mr.   Sandys    (P.  W.  153),  that  this  newspaper  has 
ceased  to  exist,  its  various  editors  having  been  convicted  of  sedi- 
tion.    But  the  letter  was  apparently  written  in    1908  and  there 
is   nothing   to  show   that  at  that  time  the  tone  of  the  paper  was 
seditious,   and   apart   from  the  advice  to  read  this  newspaper, 
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Hardyal's  teaching,  as  set  forth  in  his  earlier  letters  to  Han- 
want  Sahai,  was  directed  mainly  to  a  boycott  of  Government 
and  of  Government  service  (see  P-32   N.2;  P-32-H  and  P.32  J.) 

So  far,  then,  as  the  letters  belonging  to  Hanwant  Sahai 
(which  are  included  in  the  Ex.  P-32  series  and  were  found  in 
the  house  of  Radha  Mohan)  go,  thei-e  is  little,  if  anything,  to 
suggest  that  any  time  during  the  period  covered  by  them 
(1907 — 1912),  Hanwant  Sahai  was  in  any  way  connected  with 
this  conspiracy  or  on  terms  of  intimacy  with  Amir  Chand, 
A  bad  Bihari  or  any  other  of  the  accused  persons.  The  utmost 
that  can  be  said  of  him  during  this  period  is  that  lie  was  a 
relation  and  pupil  of  Hardyal  and  was  being  taught  to  avoid 
Government  servants  and  Government  service  ;  to  eschew  the 
career  of  a  pleader  as  "  the  worst  of  all  evils"  (P-32  J.),  and 
to  prefer  making  money  by  begging  to  earning  it  by  honest 
labour. 

In     April     1913   shortly    before   the     time     when     Abad 

Bihari,    Balmokand"   and   Dina    Nath    were    occupied   in     the 

preparation    of   the  first   series  of   "  Liberty  "  leaflets,  we   fa'nd 

Hanwant  Sahai  at  Lahore   where  he  was  staying  for  a  few  days 

with   L.   Panna    Lall   Mathur     (P.     W.      188),     Professor    of 

Philosophy   in   the  Islamia   College,    Lahore.     I  see  no  reason 

whatever   to   doubt     the   general    truth  of    the  evidence  given 

by  Fazl   Karim    (P.   W.   87)    who   was  then  a  student  in  that 

College    and    deposes    that    he     met    Hanwant  Sahai     at     Mr. 

Panna  Lai's   house    on    several    occasions    and  that    the   latter 

told   him    that   people  should   be  taught  "  their  glorious  past" 

and     urged     to     achieve    national    independence,     the    means 

employed   being   the   formation  of  a  Secret  Society  comprising 

three    groups,    one    of     which     was     "     to     be     in    charge     of 

teri'orising    by   means    of   bombs."     Fazl   Karim's    evidence    is 

substantially    corroborated    by    that    of    Abdul    Kadar    (P.  W. 

89),   and    if  it   is    true,    as    I    believe    it   in    the    main  to  be,  it 

shows   that  Hanwant  Sahai's  political  views  had  by  April  1913 

become    pronounced   and   extreme.     It   is  also   proved  by   the 

evidence   of    Dina    Nath,    Fazl   Karim,   Mumtaz  Ali  (P.  W.  90) 

and    Maulvi    Hakim   Ali    (D.  W.  4   for  Hanwant    Sahai)    that 

in   May    1913    Fazl    Karim    received    a  packet  of    "  Liberty  " 

leaflets.     The   prosecution    allege    that   this    packet    was    sent 

to    Fazl    Karim    for   posting   up   in    the  Islamia    College   and 

for    distribution    among    the    students    of   that   institution  and 

that   it   was   upon   the     suggestion   of    Hanwant     Sahai   that 

Fazl   Karim   was    selected   for   this    work.     If   such    were  the 

case,  there  can  be   no   doubt  that   Hanwant   Sahai   must  b© 
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held  to  have  become  a  member  of  the  conspiracy  prior  to 
the  bomb  outrage  of  ^tay  17th,  1913  iu  the  Lawrence 
Gardens,  and  that  by  this  action  on  his  part  he  had  shown 
an  active  participation  in  the  work  of  the   conspirators. 

But  while  Hanwant  Sahai's  conduct  undoubtedly  gives 
rise  to  suspicion  there  is  no  proof  on  the  record  that  it  was 
he  who  suggested  the  name  of  Fazl  Karim,  or  that  he  was 
at  the  time  a  member  of  the  conspiracy.  On  the  other 
hand,  the  evidence,  so  far  as  it  goes,  seems  to  suggest  the 
contiary.  In  the  first  place,  Dina  Nath,  who  was  certainly 
one  of  the  ringleaders,  had  not  then  seen  or  heard  of 
Hanwant  Sahai  nor  did  he  meet  him  at  Lahore  in  April 
J  913,  and  in  his  evidence  he  tells  us  distinctly  that  it  was 
Balmokand  who  mentioned  Fazl  Karim  as  a  suitable  person 
for  the  distribution  of  the  leaflets.  It  may  be  urged  that 
Balmokand  obtained  the  youth's  name  from  Hanwant  Sahai,  but 
here  again  is  the  difficulty  that  it  is  not  shewn  that  at  this  time 
Balmokand  knew  Hanwant  Sahai.  Abad  Bihari,  a  resident  of 
Delhi,  probably  did,  but  it  is  not  Abad  Bihari  but  Balmokand 
who  instructs  Dina  Nath  to  send  the  parcel  to  Fazl  Karim. 
Again,  Dina  Nath  (P.  17,  line  12)  is  quite  positive  that  it  was 
20  days  before  the  May  examination  that  he,  Abad  Bihari  and 
Balmokand  met  and  decided  to  prepare  and  distribute  the 
leaflets.  The  examination  commenced  on  ]\Iay  the  5th  and  ac- 
cordingly this  meeting  must  have  taken  place  on  or  about  the 
15th  or  16th  April,  and  Mr.  Panna  Lai,  whose  evidence  I  see 
no  reason  to  doubt,  is  clear  that  Hanwant  Sahai  left  Lahore  on 
the  llth  April,  two  days  before  the  "  Prize-giving  "  (see  p.  226, 
line  23).  It  is  possible,  of  course,  that  there  was  some  earlier 
preliminary  disc  ussion  among  the  conspirators  about  the  pre- 
paration of  the  leaflet,  but  Dina  Nath  does  not  refer  to  any  such 
and,  so  far  as  his  evidence  goes,  we  must  take  it  that  the  first- 
conversation  on  the  subject  took  place  at  this  meeting. 

Furthermore,  it  is  evident  from  the  admission  made  by 
Fazl  Karim  and  from  the  book  and  documents  found  in  the 
rooms  when  searched,  that  as  a  student  he  was  interested  in 
politics  and  somewhat  notorious  for  his  extreme  views. 
Among  the  documents  and  books  referred  to  were  included  a 
work  on  "  Yoga  Philosophy  "  and  one  on  "  Revolution  and 
Inspiration "  and  a  proscribed  newspaper  called  "Al  Islam." 
In  the  circumstances  it  is  quite  possible  that  Balmokand 
had  heard  of  or  about  him  from  other  persons  and  considered 
him  a  suitable  youth  for  the  purpose  of  distributing  the 
leaflets.     But   in   the   absence   of   any   evidence  to     show   that 
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Balmokand  got  Fazl  Karim's  name  from  Hanwant  Sahai  or 
that  the  latter  was  at  that  time  in  any  way  connected  with 
the  conspiracy,  I  do  not  think  we  are  justified  in  inferring 
from  the  conversations  that  Hanwant  Sahai  had  with  Fazl 
Karim  that  Fazal  Karim's  name  was  suggested  by  Hanwant 
Sahai  to  Balmokand  and  that,  as  a  fact,  Hanwant  Sahai  had 
knowledge  at  that  time  of  the  intended  issue  of  the  "  Liberty  " 
leaflets  or  of  their  contents.  In  all  probability  the  draft  was 
prepared  by  Abad  Bihari  some  days  after  Hanwant  Sahai's 
departure  from  Lahore. 

I  would,  therefore,  give  Hanwant  Sahai  the  benefit  of  the 
doubt  and  hold  that  he  is  not  shewn  to  have  joined  the  con- 
spiracy prior  to  the  date  when  Ram  Padarath  was  murdered  in 
the  Lahore  Gai  dens. 

But    I    see  no   reason  whatever   to    differ  froni   the   Ad- 
ditional Sessions  Judge's    finding  that   Hanwant  Sahai  was  at 
one   time  a   member   of  the  conspiracy,  and   that  he  joined  it 
with   full  knowledge  that   it    was   foi^med    for  the  purpose    of 
committing  and  abetting  murder  and  that  a  murder  had  actual- 
ly   been     committed    in     pursuance    of    its   policy.     All    the 
earlier  cox'respondence  with    Hardyal   which   was  more  or   less 
of   an   innocent  nature   (the    Ex.  P.  32  series)    was  kept  in  the 
house  of   Hanwant    Sahai's  neighbour  Radha  Mohan  and  found 
there   by   the   police.     His  correspondence  with    Hardyal,  sub- 
sequent  to    May   1913,   is     of   a   far   different     chai^acter  and 
shows  that  Hanwant  Sahai  was  then  known  to  Hardyal  as  ready 
and  willing  to  take  an  active  part  in  the  work  of  the  conspiracy 
(see  Ex.  P.  23  (A),   dated  4th    September   1913,  a   letter   from 
Hardyal  asking  Hanwant  Sahai  to  assist  in  extending  the  circu- 
lation  of  the  newspaper   which  was  to  be  published  and   which 
was   subsequently   published  under  the  name  of  the  "  Ghadr  "  j 
Ess.  P.  24-03,  P.  24-04  and   P.  177  are   specimen  copies  of  this 
newspaper).     We  find  further  from   this   later  correspondence  . 
(which  it   is   to   be    noted   was   found   in  Abad   Bihari's   box 
in  Amir  Chand's  house)  that   Hardyal  had    decided  that  Han- 
want   Sahai    w^as    to  join  him  in  America  in  March  1914,  obvi- 
ously  for   the  purpose    of    assisting   him    in  the  publicatiou  of 
the    "Ghadr"    and  in    his  efforts    to   terrorise  the  Government 
of   India   and    Europeans  in  this    countrf,    (see    Ex.  P.  23    (A) 
and   P.  23-D.  J.).     But  before   leaving  Ind'a  Hanwant  Sahai  is 
"  to  finish  the    chief   work  "  which    he  has  to  do  there,  namely, 
"  to   appoint  such  correspondents  in  the  (Native)  States  as  may 
"  always    send  true  facts  re  the  administration  of  those  places," 
"  and  also  separate  agents  for  distribution,"  (P.  23  (D,  J.)  ),  He 
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"  is  moreover  to  send  addresses  to  which  this  newspaper  (i.  e. 
"the  "  Ghadr  ")  is  to  be  sent,"  (Ex.  F.  23  (A)).  These  and 
other  documents  belonging  to  Hanwant  Sahai  were  found,  as 
I  have  remarked,  not  in  the  house  of  his  neighbour,  Radha 
Mohan,  but  in  Abad  Bihari's  box  at  Amir  Chand's  house  and 
were  obviously  being  kept  there  for  him.  In  this  connection 
it  is  a  somewhat  striking  coincidence  that  Hardyal's  letter 
asking  for  addresses  was  found  in  the  box  of  Abad  Bihari,  the 
same  conspirator  who  supplied  Dina  Nath  with  the  list  of 
addresses  to  which  the  November  "  Liberty  "  leaflets  were  to 
be  sent  (see  P.  22,  lines  43-52). 

Mr.  Beechey  argued,  apparently  in  all  seriousness,  that 
Hanwant  Sahai  was  a  respectable  "  piece-goods  merchant  " 
and  that  the  one  and  only  object  of  his  intended  visit  to  Amei-ica 
was  to  "  sell  curios  "  and  to  form  agencies  there  for  his  business. 
This  is  also  Hansvant  Sahai's  own  explanation.  But  the  ex- 
planation is  palpably  absurd.  If  he  was  going  on  his  own 
business,  why  should  Hardyal  give  him  instructions  as  to  when 
he  was  to  leave  India  ?  "  It  is  my  intention  that  you  should 
"  start  from  there  in  the  month  of  March  and  come  here,"  (Ex. 
"  P.  23  (A))  ;  I  shall  send  you  full  instructions  for  coming 
"  here,  but  not  now.  You  should  i-emind  me  about  the  mouth 
"  of  March... You  will  live  with  me"  (Ex.  P.  2i  (D.  J.)).  Why, 
moreover,  is  a  business  man  who  proposes  to  visit  America  for 
the  purjjose  of  selling  curios  and  of  establishing  agencies  to 
pass  some  of  his  time  as  "  a  labourer,  whether  he  needs  it  or  not  " 
because  by  living  with  laboux'ers  he  will  "  acquire  new  experience 
and  new  thoughts  ?  "  And  what  is  the  necessity  for  such  a  person 
to  "  continue  the  study  of  Fi-ench  which  is  vexy  necessary  "  ? 
(Ex.  P.  23  (A) ).  He  is  also  informed  that  it  is  "  very  necessary" 
for  him  to  read  Taussing's  "  Principles  of  Economics  "  and 
Bliss'  "  Encyclopaedia  of  Social  Reform,"  a  course  of  reading 
which  can  hardly  be  regarded  as  essential  for  the  successful 
sale  of  curios.  Hanwant  Sahai's  explanation  is  in  fact 
ridiculous  and  there  can  be  no  possible  doubt  that  it  was  under 
the  orders  of  Hardyal  that  he  was  to  go  to  America  in  order  to 
assist  Hai"dyal  in  the  work  of  furthering  the  aims  of  the 
conspiracy  in  India.  In  my  opinion,  though  there  is  some 
doubt  as  to  whether  Hanwant  Sahai  joined  the  conspiracy 
before  the  17th  May  1913,  there  is  ample  evidence  on  the  record 
to  show  that  at  some  time  later  that  year  he  became  actively 
associated  with  Abad  Bihari  and  Amir  Chand  in  India  and 
with  the  work  carried  on  in  America  by  Hardyal  for  incitement 
to  mutiny  and  murdpr  in  this   country  ;  and  that  he  then  joined 
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the  conspiracy  with  full  knowledge  of  its  aims  and  objects.  As 
my  learned  colleague  is  prepared  to  accept  my  conclusions, 
Hanwant  Sahai's  appeal  is  accepted  to  the  extent  that  his 
sentence  is  reduced  to  seven  years'  rigorous  imprisonment 
(sections  120-B.  and  115,  I.  P.  C  ). 

6.  Basant  Kumar  Biswas'  case. — All  three  assessors  were 
satisfied  of  the  guilt  of  this  appellant,  and  the  Additional 
Sessions  Judge  and  my  colleague  have,  after  full  consideration 
of  the  evidence  on  the  record  and  of  the  arguments  urged  on 
his  behalf  by  his  learned  C'ounsel,  given  conclusive  reasons  for 
agreeing  with  the  opinion  expressed  by  the  assessors.  I  myself 
have  no  doubt  whatever  of  his  guilt  and  my  only  surprise  is 
that  the  Additional  Sessions  Judge  refrained  from  inflicting 
the  capital  sentence  which  this  appellant  so  thoroughly  deserved. 
As  stated  by  my  colleague,  we  had  the  appellant  brought  up 
before  us  and  we  found  it  impossible  to  accept  the  description 
of  him  given  by  the  Additional  Sessions  Judge.  In  appearance 
he  is  by  no  means  a  mere  youth,  and  his  age,  as  given  at  p. 
301  of  the  Record,  was  24  in  July  1914.  Abad  Bihari  and 
Balmokand  were  stated  to  be  25  years  old  in  that  month,  and 
there  is,  thus,  no  great  difference  between  their  ages  and  his. 
He  did  not  strike  us  as  being  in  any  way  "  physically  less 
developed  than  might  be  expected  "  of  a  man  of  his  age,  and  we 
are  not  informed  on  what  ground  the  learned  Judge  assumed 
him  to  be  less  than  normally  developed  mentally.  He  may 
not  be  the  social  equal  of  Balmokand,  Abad  Bihari  and  Amir 
Chand,  but  that  fact  in  no  wise  extenuates  the  part  that  he 
took  in  causing  the  murder  of  Ram  Padarath  and  in  the  other 
proceedings  connected  with  the  conspiracy  of  which  he  was  so 
important  a  member.  Nor  is  it  correct  to  assume  that  he  was 
acting  under  the  influence  of  that  "  dominating  personality  " 
Rash  Bihari  Bose,  as  the  latter  (so  far  as  we  know)  was  not 
in  Lahore  when  the  conspirators  made  arrangements  for  the 
commission   of  the   dastardly  outrage  in  the  Lawrence  Gardens. 

In  that  crime  he  took,  and  took  voluntarily  and  readily,  a 
most  prominent  part,  and  a  few  months  later  brought  to  Lahore 
two  more  bombs  obviously  intended  for  the  purpose  of  killing 
more  persons.  In  these  circumstances  it  is  idle  to  u'ge  that  as 
he  was  "  not  admitted  to  the  full  dignity  of  membership  of  the 
committee,"  but  was  treated  "  more  as  a  tool  than  as  a  colleague," 
he  is  deserving  of  leniency.  This  is  a  very  dangerous  doctrine 
and  would,  if  accepted,  palliate  the  offence  of  every  hired 
assassin.  The  learned  Judge  admits  that  "  he  knew  perfectly 
well  what  he  was  doing,"   and   in   the  circumstances  there  was 
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no  possible  jastification  for  not  awarding  to  liim  the  punish- 
ment meted  out  to  Abad  Bihari,  Balmokand  and  Amir  Chand. 
His  appeal  is  rejected  and  the  application  for  enhancement  of 
sentence  preferred  bj  the  Local  Government  is  accepted,  the 
result  being  that,  in  lieu  of  the  sentence  of  transportation 
for  life,  Basant  Kumar  Bose  is  hereby  sentenced  to  death. 

7.   The  Case  of  Charan  Das  — The  assessors  were  of   opinion 
that  this  man  was   guilty  of  the  offence   charged   against   him, 
but  the  Additional  Sessions  Jadge  acquitted  him  on  the  ground 
that  it  was  not  so   clear  that   the  confession   made   by   him  to 
Mr.  Shaw,  Magistrate,   1st  class,  was  ''  absolutely  voluntary  and 
spontaneous  '  as  to  justify  its  acceptance  in   evidence,    and  that 
in  its  absence   there    was    no    sufficient  pvoof   that    he    was    a 
member  of  the  conspiracy.     My  learned  colleague  has  dealt  very 
fully    with  this   case    and    I  need  saj  no   more  than  that  I  am 
in  entire  agreement    with    him    in   holding  that  the    confession, 
though  subsequently    retracted,   is  true,   was    made    voluntarily 
and  is  open   to  no   material   objection.     I  also    agree  that   quite 
independently  of  the   confession  there  is  ample    evidence  on  the 
lecord   to    justify    a    verdict   of   "  guilty."     The    appeal  of  the 
Local   Government  under  section  417,  Criminal  Procedure  Code, 
is    accordingly   accepted ;   and,  setting    aside   the    acquittal   of 
Charan  Das,  we  convict  him  of  the  offence  charged  against  him, 
under   sections   120-B,   302/109,  1.  P.  C,  and   sentence   him   to 
transportation  for  life. 

Before  concluding  I  must  briefly  advert  to  a   matter  which 
Mr.  Broadway  under  instructions  from   the   Local   Government 
bi'ought  to  our  notice  at  the  close  of   the  hearing.     In  its   issue, 
dated  23rd  October  1914  a   newspaper   called  "India"   repub- 
lished "  Delhi  Sedition  Trial/'    a   letter    from   a  correspondent 
signing  himself  under  the  heading   "  Onlooker  ''    which  appeal's 
to  have  been  originally  published  on    the  17th    October    ]914  in 
a    paper   called     "  The   New    Statesman."     In    this  letter   the 
findings    of    the    Additional     Sessions     Judge    are     adversely 
criticised;   the    evidence   of   the    approver   is    said,    "judicially 
speaking,"  to  have  been  insufficient    "  to  hang    even  a  cat  on  "  ; 
and  the  action  of  the   police  in   arresting,  and    of   the   Commit- 
ting Magistrate  in  not  i^eleasiug  on  bail,    certain   of  the    accused 
persons   who    happened    subsequently   to   be    acquitted   by    the 
Additional  Sessions  Judge,  is  severely  animadverted  upon.     The 
writer  further  asserts  that   "  some  persons   were  harassed   from 
day  to  day  until  they  agreed  to  give  evidence    for  the   prosecu 
tion,"  and  makes  other  similar  allegations  against  the  police. 
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The   judgment   of  the     Additional     Sessions    Judge     was 

delivered  on    the  5th    October    1914   and    it    is    obvious,  both 

from    that   fact  and    from  the    letter  itself,  that   at   the   time 

■when   it    was   written,   the    writer    had  before    him    merely  a 

Renter   cablegram    giving  the   results    of  the    learned    Judge's 

findings   and   the  sentences   awarded   to   the    various    accused 

persons  whom    he   convicted,    and    that    he    did    not    consider 

it    necessary    to    defer    his    criticisms     until    he    had    had     an 

opportunity    of   reading   the    judgment.     The    letter,    in     fact, 

is    a    somewhat  puerile   and  prejudiced    attempt  of   a  p  irtisan, 

ignorant   of    law   and     procedure,     to     vindicate     his     friends, 

and,    so    far   as    its    author  is  concerned  might  well    be  treated 

with   contempt.     But   there    was    no    possible   excuse    for   the 

Editors    of   the    two   papers   whose    publication   of    this    letter 

at   a   time    when   the    case   was    still    suh  judice,    (as    even  in 

the     absence   of   appeals  by   the    convicts,    the    three     capital 

sentences    had    necessarily    to    come     before     this     Court     for 

confirmation),  amounted   to  a   gross    violation    of   the  accepted 

canons    of    respectable    journalism.     We    can   only    regret   our 

inability  to   do  more     than     to     express,     in     the    strongest 

terms  possible,  our  disappi^oval  of  this  action  on  their  part. 


No.  18. 

Before  Uon.  Mr.  Justice  Shah  Din. 
CROWN 

Versus 
LEHNA  SINGH— (Accused). 
Criminal  Revision  No.  1849  of  1914. 
Criminal  Procedure  Code,  189S,  section  195 — not  applicable  where  alleged 
offence  was  committed  in  proceedings  before  a  Revenue  Officer. 

Held,  that  no  sanction  is  required  under  section  195  of  the  Code  of 
Criminal  Procedure  where  the  alleged  offence  was  committed  in  proceedings 
before  a  Naib  Tahsildar  acting  in  his  administrative  capacity  of  a  "  Revenue- 
officer"  (and  not  in  his  judicial  capacity  as  a  "  Revenue  Court  ")  such  as  in 
proceedings  under  sections  34  and  36  of  the  Punjab  Land  Revenue  Act, 
1887. 

I.  L.  R.  24  Mad.  121  (1),  distinguished. 
Case  reported  by  Major  B.    0.  Roe,  Sessions  Judge,  Ferozepore, 
with  his  No.  561-/.  0/1914. 
Nand  Lai,  for  Petitioner. 
Sham  Lai,  for  Respondent. 

The  facts  of  this  case  are  as  foUoivs  : — 

In  some  mutation  proceedings  there    was    a    dispute    as    to 
certain  entries  in  a  bahi,  which  were  to  prove  whether  the   land 


(1)     (1900J  I.'L.  R.  24  Mad.  121  {Queen  Empress  w.Munda  Shetti), 
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had  been  redeemed  or  not.  The  present  accused,  Lehna,  was  re- 
ferred to  a  Civil  Court,  by  the  Kevenue-officer,  where  the  matter 
could  be  threshed  out.  But  before  he  started  his  civil  suit,  the 
other  party  Rahmat  Ali  lodged  a  criminal  case  under  section 
456,  Indian  Penal  Code.  This  was  heard  and  a  charge  framed 
under  section  465,  Indian  Penal  Code. 

The  accused  was  charged  by  Shahzada  Sultan  Asad  Jan 
exercising  the  powers  of  a  Magistrate  of  the  first  class  in  the 
Ferozepore  District,  and  was  sentenced,  by  order,  dated  10th 
August  1914,  under  sections  456,  468-471  of  the  Indian  Penal 
Code.     The  accused  is  on  bail. 

The  proceedings  are  forwarded  for  revision  on  the  following 
grounds : — 

An  application  for  revision  has  now  been  presented.  It  is 
no  doubt  unusual  to  interfere  at  such  a  stage,  but  it  seems  clear 
that  sanction  should  have  been  granted  by  the  Revenue-officer 
before  whom  the  document  was  produced  under  section  195, 
Indian  Penal  Code.  And  it  is  also  undesirable  that  when  par- 
ties have  been  expressly  referred  to  a  civil  suit  one  of  them 
should  try  and  get  an  advantage  by  starting  a  criminal  suit 
of  this  description.  I,  therefore,  send  the  case  to  the  Chief 
Court  with  the  recommendation  that  the  criminal  proceedings 
so  far  as  they  have  gone  be  set  aside. 

The  Order  of  the  Chief  Court  zvas  delivered  by — 

2Srd  Jany,  1915.  Shah  Din,  J. — The  mutation  proceedings,  dated   the   22nd 

April  1913,  in  the  course  of  which    the  petitioner  Lehna  Singh 
produced  his  hahi  which  contains  the  entry  that   is    alleged  to 
have  been  forged,    were  held  by   the  Naib  Tahsildar  in   his  ad- 
ministrative   capacity  of    a    "  revenue-officer  "  and   not   in  his 
judicial   capacity  as   a   "  revenue  court ;  "   and  therefore  under 
section  195,  sub-section  (1)    (c),  read   with   section    195,    sub- 
section (2),  the  previous    sanction  of   the    Naib    Tahsildar   was 
not    essential    to  the  institution  of  criminal  proceedings  against 
the  petitioner  under   sections  465,  468   and    47],   Indian   Penal 
Code. 

Section  4,  clause  (14)  of  the  Punjab  Tenancy  Act  draws  a 
distinction  between  a  "  revenue-officer  "  and  a  "revenue  court," 
and  the  distinction  is  clearly  observed  in  the  provisions  of  the 
Act  that  follow;  and  in  section  3,  clause  (12)  of  the  Punjab 
Land  Revenue  Act  the  expression  "  revenue-officer,"  as  used  in 
any    provision  of  the    Act,  is  defined  as  meaning    "a   revenue- 
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officer  having  authority  under  the  Act  to  discharge  the  func- 
tions of  the  revenue-officer  under  that  provision."  The  Xaib 
Tahnldar  before  -whom,  the  hahi  was  produced  on  the  22nd 
April  1913  was  acting  under  the  provisions  of  sections  34  and 
36  of  the  L  md  Revenue  Act  and  his  proceedings  were  those 
of  a  "  revenue-officer  "  and  not  of  a  "  revenue  Court  "  within  the 
meaning  of  section  195  (2)  of  the  Criminal  Procedure  Code. 

The  ruling  in  /.  L.  B.,  XXIV  Mad.,  121  (I)  on  which  the 
petitioner's  counsel  has  relied,  had  reference  to  the  provisions 
of  the  Madras  Act  III  of  1869  and  cannot  help  us  in  the 
decision  of  the  question  whether  in  this  province  a  Naib  Tahsil- 
dar  acting  in  the  exercise  of  his  powers  under  Chapter  IV  of 
the  Punjab  Land  Eevenue  Act  is  a  revenue  officer  or  a  revenue 
court. 

In  this  case  we  have  to  look  to  the  provisions  of  the 
Punjab  Land  Revenue  Act,  and  according  to  that  act  the  Naih 
Tahsildar,  in  the  circumstances  stated  above,  was  dealing  with 
the  matter  before  him  in  his  capacity  as  a  Revenue-officer 
only  and  not  as  a  revenue  court. 

I  therefore  hold  that  the  previous  sanction  of  the  Naib 
Tahsildar  concerned  was  not  a  condition  precedent  to  the  in- 
stitution of  the  criminal  prosecution  against  the  petitioner,  and 
I  decline  to  interfere. 

Revision  rejected. 


Special  Bench. 
No  19. 

Before    lion.    Sir  Alfred  Kensington,  Kt,  Chief  Judge,  Bon. 
Mr.    Justice   Johnstone,    and   Hon.    Mr.   Justice 

Rattigan. 
PAROOQ   ALl-PETITIONER, 

Versus 
CROWN— RESPONDENT. 
Criminal  Miscellaneous  Case  No.  12  of  1915. 
Indian  Press  Act,  1910,   sections  4   (1)    (c)   and  17 — when  Court    will 
interfere  with  the  order  of  forfeiture— Government  as  represented  by  British 
Cabinet,    whether   included  in    Government  established  in   India— disaffec- 
tion explained — Government  not   bound  to  sheio  that    disobedience  resulted 
— truth  or  belief  in  truth  of  statements  made,  no  justification. 

Held  per  curiam  that  the  article  in  respect  of  which  the  order  of 
forfeiture  had  been  made  fell  within  the  terms  of  section  4  (1)  (c)  of  the 
Indian  Press  Act  and  that  the  application  to  the  Court  under  section 
17   of  the  Act  must  consequently  be  rejected. 

a)     (1900)  /.  L.  R.  24  Mad.  121  (^Queen  Empress  v.  Munda  Shetti). 


J38  CRIMINAL  JUDGMENTS— No.  19.  [Record, 


Held  per  Sir  Alfred  Kensington,  C.  J.,  that  in  estimating  the  result  of 
writing  of  the  kind  in  question  the  Court  is  necessarily  guided  to  so  large 
an  extent  by  the  conclusion  arrived  at  by  Government  under  its  wider 
knowledge  that  it  can  hardly  interfere  with  propriety  unless  it  is  obvious 
that  there  has  been   some  palpable  misunderstanding  of  that  writing. 

I.  L.  R.  41  Cal.  46G  (1),  referred  to. 

Held  per  Johnstone,  J.,  that  having  regard  to  the  constitution  of  the 
Government  of  India,  anything  which  tends  to  excite  disaffection  in  India 
against  the  Government  as  represented  by  the  British  Cabinet  must 
ordinarily  be  taken  as  tending  to  excite  disaffection  against  the  Govern- 
ment established  by  law  in  British  India. 

4  Cr.  L.  J.   1   a6)  (2). 

Held  also  per  Johnstone,  J.,  that  the  definition  of  the  word  disaffection, 
given  in  I.  L.  R.  22,  Bom.  152  (3)  (per  Parsons,  J.,  and  Ranade,  J. 
respectively)  may  be  applied  to  the  word  as  used  in  section  4  (1)  (c) 
of  the  Press  Act,  ri*.,  that — 

Disaffection  "  cannot  be  construed  as  meaning  an  absence  of  or  the 
"contrary  of  affection  or  love,  that  is  to  say,  dislike  or  hatred,  but  is 
"  used  in  its  special  sense  as  signifying  political  alienation  or  discontent, 
"  that  is  to  say,  a  feeling  of  disloyalty  ichich  tends  to  a  disposition 
"  not  to  obey  "  and 

"  Disaffection  is  not  a  mere  absence  or  negation  of  love  or  good 
"  will,  but  a  positive  feeling  of  aversion  which  is  akin  to  disloyalty,  a 
"  defiant  insubordination  of  authority  or  when  it  is  not  defiant,  it  secretly 
"  seeks  to  alienate  the  people  and  weaken  the  bond  of  allegiance  and  pre- 
"  possess  the  minds  of  the  people  uith  avowed  or  secret  animosity  to 
"  Government— a  feeling  which  tends  to  bring  the  Government  into  hatred 
"  or  contempt  by  imputing  base  and  corrupt  motives  to  it  and  makes 
"  them  indisposed  to  obey  or  support  the  laws  of  the  realm  and  which 
"  promotes  discontent  and  public  disorder." 

Held  further  per  Johnstone,  J.,  that  it  is  not  necessary  for  Govern 
ment  to  show  that  disobedience  has  actually  been  caused  by  the  obnoxious 
writing. 

Held  also  per  Johnstone,  J.,  that  it  is  wholly  incorrect  to  suppose 
that  the  truth  of  the  statement  regarding  the  Government  or  even  an 
honest  belief  on  the  part  of  the  writer  in  the  truth  of  it,  is  in  all 
circumstances  sufficient  justification  for  the  publication  of  the  statement. 


This  was  an  application  under  section  17  of  the  Indian  Press  Act,  I  of 
1910,  to  set  aside  an  order  passed  by  the  Governor-General  in  Council  on 
the  2nd  November  1914  against  the  applicant,  the  keeper  of  the  Comrade 
and  the  Hamdard  Press,  Delhi,  declaring  the  security  of  Rs.  2,000  deposited 
in  respect  of  the  said  Press,  to  be  forfeited. 


(1)  (1913)   l.L.B.   41   Cal.  466  (7?z  re  Mahomed  Ali\ 

(2)  (1906)  4   Cr.  L.  J.    1    (16>   {Emperor  y.  Bhaskar). 

(3)  (1897)  I.  L.   R.   22  Bom.   152  {F.  B.)     {Queen  Empress   v.  Ram- 

chandia  Narayan). 
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Beechey    and   Asad  Ali,  for  Petitioner. 

Government  Advocate,  for  Crown. 

The  judgments  of  the  learned  Judges   were  as  follows  :  — 

I    ■  Sir  Alfred  Kgnsington,  0.  J.— This  is  o.n  application  under      Uth  March  1911 

section  17  of  the  Indian  Press  Act,  I  of  1910,  to  set  aside 
an  order  passed  by  the  Governor -General  in  Council  on  the 
2nd  November  1914  against  the  applicant  Farooq  Ali,  keeper 
of  the  Comrade  and  the  Hamdard  Press,  Delhi,  declaring 
the  security  of  Rs.  2,000  deposited  in  respect  of  the  said 
press  to  be  forfeited  under  section  4  (1)  of  the  Act  in 
consequence  of  an  article  entitled  "  The  Choice  of  the  Turks  " 
published  in  the  Comrade  on  the  26th  September  1914,  and 
further  declaring  forfeiture  of  all  copies  of  the  Comrade 
newspaper  issued  on  that  date-  It  is  unnecessary  to  recite 
the  order  in  full  as  both  it  and  the  article  in  question  have 
been  printed  in  the  paper  book. 

The     article   is     very   long,     covering   some    20    pages   of 
print,   and    is    objected    to    by    Government     in    respect    of  (1) 
the    whole   tenor   of   the    article,    and    (2)    particular     passages 
indicated     in    a    schedule.     The      virtual    applicant   is    not    the 
keeper     of     the     press     but    Mr.    Muhammad    Ali,   the    Editor 
of   the     newspaper,    and    the     admitted    writer    of    the    article. 
This   gentleman    appeared    before    us   in    person   as    well  as  by 
counsel,     and    gave    a  very  full  explanation  of  the  circumstances 
under   which    the    article    was    written    and   of  the  motives   by 
which     he    professed    to    have   been  guided.     He   also    in  reply 
to     questions    gave     us  an    interesting   sketch   of   his   previous 
career     both    in    India   and   in   England.     It  is  understood  that 
after    many    years    in   the    Aligarh    College   he  took  his  degree 
at      the    Allahabad     University   in    1^98,     and    then    went    to 
Oxford    where   he  again  graduated,  with  honours,  in   the   School 
of    History.     Returning  to    India    in    1902  he  served  in  various 
capacities    in    the   Rampur    and    Baroda    States,    and    in     1911 
he    started   the    Comrade   in   Calcutta.     From    September   1912 
the     newspaper   has     been  published     in    Delhi,     and    he    has 
continually    edited   it    except   for   a   short  period  during  which 
he   returned    to   England    in   the   autumn  of    1913.     From   the 
manner     in    which    he    conducted     a  good    part   of    the    pro- 
ceedings   before  us    we    recognise    tliat  he  is  a  highly  educated 
man   of   considerable  journalistic  capacity. 

The    order   of   forfeiture    is   framed    with  special  reference 
to    the   last   portion   of   clause    (c)   under  section   4  (1)  of  the 
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Act,  the  allegation  being  that  the  article  is  "  likely  or  has 
a  tendency,  directly  or  indirectly,  whether  by  inference  or 
suggestion  or  otherwise,  to  excite  disaffection  towards  His 
Majesty  and  the  Government  established  by  law  in  British 
India."  Explanation  I  to  the  section  amplifies  the  expression 
"  disaffection "  as  including  disloyalty  and  all  feelings  of 
enmity,  while  Explanation  II  prescribes  the  extent  to  which 
newspaper  comment  on  the  administrative  or  othei'  action 
of  Government  is  permitted. 

The  main  line  of  argument  adopted  by  counsel  and  by 
Mr.  Muhammad  Ali  himself  is  that  tlie  article  under  discussion 
cannot  be  treated  as  one  tending  to  excite  disaffection  and 
that  its  publication  is  therefore  protected  by  the  terms  of 
the  Act.  We  have  been  asked  to  hold  that  the  article  is 
nothing  more  than  a  straightforward  criticism  of  the  foreign 
policy  of  Government  in  England,  and  that  in  so  far  as 
the  writer  advocated  a  diffei'ent  policy  he  was  actuated  by 
a  genuine  desire  to  save  both  the  British  and  Turkish  Gov- 
ernments from  the  risk  of  war,  which  was  imminent  at  the 
time   and    which   actually  broke  out  some  six  weeks  later. 

Mr.  Muhammad.  Ali  has  already  had  trouble  under  the 
Press  Act  at  Calcutta  in  connection  with  the  case  reported 
as  I.  L.  R.  XLI,  Cal.  466  (1),  and  he  readily  admits  that 
he  himself  knew  quite  well  that  his  article  was  of  a  risky 
nature,  giving  this  as  his  own  explanation  of  the  sentence 
"  We  have  launched  out  our  bark  on  this  perilous  sea  for 
another  and  a  more  practical  purpose  " — at  page  4  of  the 
paper-book.  His  professed  object  was  to  put  forward  the 
ease  of  Turkey  in  a  new  light  as  a  rejoinder  to  an  article 
also  entitled  "  The  Choice  of  the  Turks  "  which  had  appeared 
in   the    Times  of  London  on  the  29th  August. 

Taking  the  warnings  of  the  Times  to  Turkey  as  his 
text,  the  scheme  of  his  article  was  to  point  out  that  Turkey 
had  serious  grievances  against  Russia  and  France,  against 
various  other  countries  with  which  we  are  not  immediately 
concerned,  and  to  some  considerable  extent  against  the  British 
Government.  As  regards  the  latter  sins  of  commission  were 
alleged  with  reference  more  particularly  to  the  continued 
occupation  of  Egypt,  the  attack  by  Italy  on  Tripoli,  and 
the  recent  exercise  of  a  right  of  pre  emption  over  certain 
Turkish  warships,  and  sins  of  omission  in  so  far  as  the 
British     Government      had      failed   to      check     the    repeated 

(1)   (1913)  I.  L.  R.  41  Cal.  466  [In  re  Mahomed  Ali). 
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spoliation  of  Turkey  by  otlier  Powers.  It  was  urged  that  in 
order  to  save  Turkey  from  the  risk  of  drifting  into  war 
against  Great  Britain  and  her  Allies,  and  to  win  her  over 
entirely  to  the  side  of  the  Allies,  Egypt  should  be  immediately^ 
evacuated  by  the  British  as  an  act  of  grace.  Turkey  was 
at  the  same  time  warned  that  she  must  be  on  her  guard 
against  allowing  herself  to  be  treated  as  a  catspaw  by 
Grermany,  and  was  informed  in  the  clearest  manner,  in 
terms  to  which  no  exception  can  be  taken,  that  it  would 
be  the  duty  of  India  to  stand  aside  altogether  and  to  refrain 
from    coming   to  her  assistance  in  any  way. 

We  do  not  know  what  pretensions  Mr.  Muhammad  Ali 
may  have  to  intimate  knowledge  of  Turkish  afiairs,  or  to 
influence  with  the  authorities  at  Constantinople,  but  he  has 
admitted  that  as  regards  Egypt  he  has  no  first  hand  know- 
ledge and  that  he  has  never  even  stayed  in  the  country 
except  once  for  twelve  hours  during  the  night.  It  was  a 
little  difficult  to  understand  precisely  what  he  meant  by  the 
evacuation  of  Egypt,  and  he  bad  apparently  never  considered 
what  views  the  Egyptians  themselves  might  have  on  the 
subject,  but  his  contention  seems  to  have  been  that  the  British 
civil  acd  military  administration  should  come  to  an  abrupt 
end  at  once,  Jind  that  tbe  country  should  be  made  over 
unconditionally  to  Turkey.  Whatever  may  be  thought  of 
the  lack  of  political  insight  indicated  by  views  of  the  kind, 
more  eepecially  at  a  time  like  the  present  when  the  security 
of  Egypt  means  so  much  to  the  Government  and  people  of 
India,  it  is  quite  possible  that  an  article  could  have  been 
framed  on  these  lines  without  giving  offence  or  inviting 
anything  more  in  the  way  of  hostile  criticism  than  caustic 
reflections  on  the  writer's  sanity  of  judgment  and  either 
knowledge  or  capacity  to  educate  his  readers  on  such  grave 
topics.  The  charitable  view  would  then  have  been  that  the 
writer  had  much  over-estimated  his  ability  to  discuss  high 
politics  of  the  kind  with  discrimination,  and  had  allowed 
his  zeal  for  the  wrongs  of  Turkey  to  obscure  his  discretion 
as  an  Editor.  We  were  told  that  the  article  was  written 
hurriedly  against  time  in  view  of  the  emergent  crisis  then 
developing,  so  that  too  much  should  not  be  made  of  the 
occasional  slips  of  an  over-fluent  pen.  The  natural  reply 
would  be  that  a  prudent  man  who  felt  impelled  to  write  on 
these  lines  would  weigh  his  words  with  great  care  and 
avoid  saying  anything  in  any  way  liable  to  misconstruction 
in  India. 
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llDfcrtuuatelj  the  course  taken  by  Mr.  Muhammad  AH 
appears  to  us  to  have  been  the  unmistakable  opposite,  and 
after  considering  the  ai-ticle  as  a  "whole  with  the  greatest 
care  we  feel  obliged  to  say  that  we  are  not  surprised  at 
the  action  taken  by  Government.  There  are  many  passages 
in  the  article,  some  of  them  not  scheduled,  which  appear 
to    us    wholly  incompatible    with  the  writer's  good  faith. 

Turning  to  a  long  section  at  pages  12  to  15,  of  which 
the  head  note  in  particular  has  been  scheduled,  probably 
as  indicating  that  the  entire  section  is  objectionable,  it  is 
observed  that  the  writer  starts  with  the  intention  of  re- 
fraining from  going  over  old  ground  once  again  with  reference 
to  the  British  occupation  of  Egypt,  lest  he  might  be  thought 
desirous  of  exciting  the  Turks  and  Egyptians  or  the  Mus- 
salmans  of  India  Avith  a  view  to  embarrass  the  authorities 
in  India  and  in  England.  Immediately  af  er,  however,  he 
proceeds  to  string  together  a  whole  series  of  quotations  from 
speeches  and  documents  with  the  object  of  doing  precisely 
that  which  he  professed  his  unwillingness  to  do,  by  sugges- 
tions that  the  I-ritish  Government  had  broken  faith  in 
regard  to  Egypt  not  once  but  many  times,  special  care  being 
taken  to  omit  reference  to  the  well  known  facts  of  Egyptian 
history  duiing  the  last  thirty  years  which  have  rendered 
it  impossible  to  leave  the  country  to  the  serious  risks  in- 
volved in  relaxation  of  British  control. 

Following  up  this  method  of  stating  the  case  the  article 
goes  on  to  contend  plainly  enough  that  the  Turks  and 
Egyptians  were  entitled  to  demand  the  evacuation  of  Egypt 
by  force.  It  is  true  that  the  wiiter  qualifies  his  opinion 
by  saying  that  force  is  wholly  inexpedient  a(  this  juncture. 
He  does  so  however  solely  because  he  thinks  that  Turkey 
is  for  the  moment  too  exhausted  by  recent  wars,  and  he 
suggests  that  the  better  policy  would  be  for  her  to  defer 
the  pressing  of  her  demands  by  force  till  England  in  her 
turn  may  become  exhausted  by  the  present  war.  Through- 
out these  sections  of  the  article  there  are  passages  which 
go  far  to  neutralise  even  this  suggestion  of  postponement 
of  forcible  interference  by  Turkey.  She  is  told  for  instance 
to  beware  of  peace  at  any  price  ;  to  make  sure  that  she 
fights  her  battles  on  her  own  account  and  not  as  a  tool 
of  Germany;  to  refrain  from  her  "clamant  revenge,"  but 
from  motives  of  expediency  only ;  and  in  short  to  beware 
how  she  makes  her  choice  but,  if  it  should  be  for  war,  to 
pursue  it  "  till  the  claims  both  of  honour  and  self-interest 
ftre   satisfied."     Mixed   up   with  all  this  there  are  protestations 


I 


August,  1915.  ]  CRIMINAL^ JUDGMENTS— No.  19. 

that  it  is  impossible  for  India  to  assist  her,  which  are 
again  neutralised  by  a  suggest"on  that  in  India  public  opinion 
is  not  what  it  appears  to  be  on  the  surface,  and  that  the 
writer's  opinions  are  shared  by  a  vast  majority  of  Indians. 
This  is  followed  by  the  words  "  Had  the  country  not  been 
demoralized  by  the  constant  condemnation  of  unpalatable 
truths  and  the  repeated  rewai'ding  of  cheap  lies,  every  one 
in  India  would  be  confessing  such  admiration  and  sympathy 
(with  the  German  nation)  openly."  The  pr.ssage  last  quoted 
has  been  dragged  in  after  a  diatribe  against  vilification  of 
Germany,  with  the  suggestive  comment  that  howevei  badly 
the  Germans  may  possibly  have  behaved  they  have  not  yet 
descended  to  the  plane  on  which  the  dead  are  robbed  of 
their  last  vesting  place,  words  which  were  explained  by  Mr. 
Muhammad  Ali  as  containing  an  allusion  to  the  Mahdi's  tomb 
incident    after  the  battle  of  Omdurman  in  1S98. 

We  do  not  wish  to  lay  too  mnch  stress  on  isolated 
passages  put  together  in  this  way,  but  the  writer's  views 
are  conveyed  under  such  a  cloud  of  verbiage  that  we  find 
it  difficult  to  arrive  at  the  tenor  of  the  whole  article  with- 
out extracting  portions  which  appear  to  convey  the  real 
meaning  from  a  mass  of  more  or  less  irrelevant  context. 
We  are  entirely  unable  to  accept  counsel's  explanation  that 
the  tenor  of  the  article  is  commendable  for  its  sound  sense 
at  a  critical  time,  and  that  at  least  it  was  an  honest  ex- 
pression of  personal  opinion  given  in  the  interests  of  Great 
Britain.  Mr.  Muhammad  All's  personal  explanation  was 
indeed  on  somewhat  different  lines.  He  represented  that  he 
was  writing  for  a  comparatively  small  community  of  highly 
educated  persons,  who  would  be  incapable  of  misunderstanding 
his  article  as  an  incitement  to  disaffection  in  India.  He 
told  us  that  the  circulation  of  the  Comrade  was  about  3,000 
copies  only,  and  that  writing  of  this  class  could  have  no 
possible  effect  upon  the  masses  in  India.  This  is  no  doubt 
literally  correct  in  the  sense  that  the  Comrade  is  caviare 
to  the  general,  but  we  do  not  think  it  unjust  to  assume 
that  a  mf»n  of  Mr.  Muhammad  All's  ability  and  pretensions 
as  a  writer  hoped  that  the  limited  circle  of  his  reaiPers 
would  take  their  cue  from  him  and  in  their  turn  do  their 
best  to  spread  similar  ideas  throughout  the  country.  The 
contagious  process  by  which  Indian  communities  assimilate 
misleading  doctrine  is  liable  to  work  with  unexpected 
rapidity. 

No   useful   purpose   will  be  served  by   quoting     at  greater 
length     from   the     article,    and    I    do    not     myself   think   that 
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matters  can  be  made  any  clearer  by  elaborate  discussion 
of  the  exact  meaning  of  j  the  word  "  disaffection  "  as  used 
in  the  Act.  Counsel  for  the  applicant  referred  to  certain 
rulings  on  this  point  quoted  in  Donogh's  Law  of  Sedition, 
but  they  hardly  take  us  further  than  the  statutory  explan- 
ation under  section  4  of  the  Act  that  "  disaffection  "  includes 
disloyalty  and  all  feelings  of  enmity.  These  are  wide  words 
and  our  duty  under  section  19  of  the  Act  is  strictly  limited 
to  consideration  of  the  question  whether  the  Government 
order  of  forfeiture  is  justified  by  the  words  and  tendencies 
of  the  article. 

In  the  ruling  I.  L.  R.  XLI,  Cal.  466  (1)  it  has  been 
pointed  out  by  the  learned  Cliief  Justice  of  Calcutta  that 
the  Court  bas  b}^  law  only  the  narrowest  power  of  interven- 
tion. Government  has  sources  of  information  which  are  not 
avail  tble  to  Courts,  and  an  applicant  for  relief  under  section 
17  of  the  Act  must  always  be  in  the  difficult  position  that 
it  is  nearly  impossible  for  him  to  disprove  the  correctness 
of  the  conclusion  at  which  Groverument  may  have  arrived. 
Our  own  difficulty  in  these  cases  is  enhanced  by  the 
irrelevance  of  a  writer's  intentions  or  motives  Even  if  we 
assume  that  they  may  be  unobjectionable  in  themselves,  it 
is  the  possible  results  and  not  the  intentions  which  have 
to  be  considered.  To  use  a  homely  illustration,  a  man  who 
carries  a  lighted  candle  into  a  powder  magazine  to  search 
for  something  which  he  wants  may  so  far  as  his  intention 
goes  be  free  from  blame,  but  in  view  of  possible  and  even 
probable  results  his  act  constitutes  criminal  negligence.  In 
estimating  the  results  of  writing  of  the  kind  before  us  we 
are  necessarily  guided,  to  so  large  an  extent,  by  the  conclusion 
ai'rived  at  by  Government  under  its  wider  knowledge  of  all 
that  may  be  going  on  beneath  the  surface  in  India  that 
we  could  hardly  interfere  with  propriety  unless  it  was  obvious 
that  there  had  been  some  palpable  misunderstanding  of  the 
writing  called  in  question. 

In  putting  the  case  in  this  extreme  form  I  do  not 
wish  it  to  be  inferred  that  serious  doubt  is  entertained  as 
to  the  tendency  of  this  particular  article.  It  appears  to  me 
to  be  impossible  to  justify  writings  of  the  kind  at  a  time 
when  the  feelings  of  the  Mussalman  population  in  India  were 
already  being  excited  and  strained  under  the  grave  develop- 
ments of  the  present  war.  Any  responsible  Editor  in  India 
who    seizes    such    a   time    and   opportunity   for   ventilating  his 

(1)   (1913)1.  L.  B.  41  Cai.  466  (In  re  Mahomed  AH). 
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personal  opinions  in  the  manner  described,  does  so  at  great 
personal  risk  He  must  know  perfectly  well  that  the  dis- 
afPected  in  India  will  disregard  his  own  protestations  and 
advice  of  loyalty,  however  well  expressed,  and  will  be  stirred 
only  by  those  portions  of  an  article  which  appeal  to  their 
passions  It  is  not  for  us  to  say  whether  the  appeal  has 
any  chance  of  success  or  not.  If  we  are  satisfied  that  the 
tendency,  direct  or  indirect,  is  to  excite  disloyalty  we  should 
not  interfere  with  the  action  of  the  Executive  Government. 
In  the  present  case  there  appear  to  be  grave  reasons  for 
thinking  tLat  Government  has  not  taken  an  exaggerated 
view  of  the  harm  which  can  be  done  in  this  way  either 
i.  by    direct    suggestion    or   by    the    still    mox-e    pernicious   use    of 

innuendo.  My  conclusion  is  therefore  that  this  is  emphatically 
not  a  case  for  interference  by  the  Court,  even  if  our  powers 
of    intei'ference    were    wider   than    we    conceive  them  to  be. 

The  applicant  has  in  support  of  his  case  prepared  a 
supplementary  paper  book  with  reference  to  section  20  of 
the  Act.  As  regards  this  all  that  need  be  said  is  that  in 
so  far  as  the  reprint  is  confined  to  prior  or  subsequent  articles  in 
the  Comrade,  it  does  not  take  the  case  further  to  any  material 
extent.  The  rest  of  the  subject  matter  reprinted  lies  outside  the 
scope  of  section  20  and  is  so  entirely  irrelevant  that  we  declined 
to  allow  any   use  to  be  made  of  it  at  the  hearing. 

Subject  to  anything  which  my  learned  colleagues  may 
desire  to  add  I  must  hold  that  the  applicant  has  failed  to 
convince  us  that  there  is  even  much  to  be  said  in  his 
favour.  The  writer  of  the  article  has  deliberately  gone  out 
of  his  way  to  promulgate  his  views  in  a  form  which 
directly  tends  to  excite  disaffection  towards  Government  both 
in  England  and  in  India.  The  application  for  relief  should 
therefore  be  dismissed.  The  Government  Advocate  has  asked 
for  costs,  and  though  we  have  not  allowed  costs  in  previous 
cases  of  the  kind  we  should  do  so  here  considering  the 
importance  of  the  case  and  the  persistence  and  acerbity  with 
which  it  has  been  argued  on  the  applicant's  behalf.  I  would 
fix    Counsel's  fee  at  Rs.  250. 


Johnstone,  J. — In  this  case  which    has  been  argued  before  l6th  March  1915. 

us    for   more     than   two    days  we    have    anxiously    listened    to 

a   lengthy   discussion   by    Mr.    Beechey,    also    by   his  client  Mr. 

Muhammad  Ali  and   on   behalf    of   Government   by  Mr.  Bevan 

Petman,     Government  Advocate.    I  have  had   the    advantage 
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now  of  reading  the  judgment  written  by  the  learned  Chief 
Judge,  and  as  I  find  myself  in  agreement  with  him  in  every 
point  which  he  has  taken,  it  is  not  necessary  for  me  to 
write  much.  I  should  like,  however,  to  make  a  few  obser- 
vations explaining  the  aspects  of  the  case  which  strike  me 
as  specially  important. 

The  article  under  consideration  has  been  objected  to 
by  Government  as  being  likely  or  having  a  possible  tendency 
to  excite  disaffection  towards  His  Majesty  or  the  Government 
established  by  law  in  British  India.  In  order  to  be  successful 
with  this  application  under  section  17  of  the  Act  it  is 
necessary  for  the  petitioner  to  show  that  the  article  in  question 
did  not,  as  a  matter  of  fact,  contain  "  any  words,  signs  or 
visible  representations "  of  the  kind  described  above-  As 
the  learned  Judge  has  successfully  shown,  the  petitioner  has 
hopelessly  failed  to  prove  his  case. 

The  learned  Chief  Judge  in  his  judgment  has  set  forth 
some  of  the  important  matters  dealt  with  in  the  article ;  but 
I  think  it  is  not  out  of  place  for  me  to  repeat,  as  well  as  I  can 
remember,  the  general  abstract  of  the  article  given  to  ns  by 
the  learned  Government  Advocate,  in  the  whole  of  which  I 
entirely  concur.  Put  very  briefly,  Mr.  Petman  says  the  gist 
of  the  article  is  as  follows  :  Tuikey  has  been  oppressed  and 
hated  by  Russia,  the  Ally  of  Great  Britain.  She  has  been 
spoiled  by  France  and  Britain.  There  is  a  considerable 
estrangement  between  Turkey  and  England  due  to  the  acts 
of  British  Statesmen.  Turkey  has  many  grievances  against 
Russia  and  France,  the  friends  of  England.  The  occupation 
of  Egypt  by  the  English  affords  a  good  casus  belli  for  Turkey 
against  England.  There  is  a  suggestion  that  the  English 
intend  to  seize  the  Muhammadan  holy  jslaces,  and  that  Germany, 
at  present  at  war  with  England,  is  entitled  to  "  admiration 
and  sympathy"  on  account  of  the  gallant  fight  which  she 
is  making  against  great  odds.  All  Indians  would  openly  say 
this  if  they  were  not  "  demoralised  by  the  constant  condemna- 
tion of  unpalatable  truths  and  the  repeated  rewarding  of 
cheap  lies  "  No  doubt,  the  Germans  have  committed  many 
outrages  in  the  course  of  the  war  but  after  all  they  are 
not  so  bad  as  the  English,  whose  Geneial  ordered  the  des- 
truction of  the  Mahdi's  tomb  at  Khartum. 

This  is  Mr.   Bevan   Petman's   version   of  this   article  as   it 
would  affect  the  minds  of  readers.    He  very  properly  argues  that, 
after  expressing  such  views  as  these,  it  is  useless  for  Mr.   Muham- 
mad  Ali  to   talk  in    ihe  article  of   the  inexpediency  of  Turkey 
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making  war  with  England  at  the  present  time  or  of  the  duty  of 
the  Muhammadans  in  India  to  remain  loyal  to  the  British 
Government. 

It  was  strenuously  argued  by  Mr.   Beechey  that  the  section 
under  which    the    security  had  been  confiscated  by  Government 
refers  to  disaffection  against   His   Majesty  and  the  Government 
of  India   and  that   therefore  nothing   said   against  the  Govern- 
ment   of  England  and   much    less    against  individual  ministers 
or   officers    of  that    Government,  should   be  taken  into  account- 
It  appears    to  me    to    be    important   to   show    that    this   argu- 
ment  will    not    hold    water.     In   practice    it   is    impossible    to 
separate   the  Government    of  England    from   the  Government 
of  India.     Everybody    who  is    acquainted  with  the  constitution 
of  the   British   Empire   knows  well  th  at   the  Supremo  Govern- 
ment of  India  is,   in  the  last  resort,  the  Government  in  England. 
The    Secretary  of   State  for  India  is  a  member  of  the  British 
Cabinet.     The     Governor-General     in    Council   has   no   doubt 
great    and    extensive   powers,   but    in  the    last  resort   the    real 
Government  is  the  British    Cabinet.     The    Secretary   of   State 
for   India   is,    of   course,   only   one    member   of  that   Cabinet, 
but    according   to  all  correct    views   of  the    English    constitu- 
tion,  a   pronouncement   by  the  Secretary   of   State   for   India 
is  a    pronouncement    by    the  British   Cabinet,    that    is    to   say, 
by   the    Government    of   Great    Britain.     Therefore     anything 
which    tends  in  India    to  excite  disaffection  against  the  Govern- 
ment  as    represented   by   the   British  Cabinet  must   be    taken 
as     tending    to    excite     disaffection    against   the    Government 
established     by     law     in    British     India ;     and,     apart     from 
this    constitutional   way  of  looking  at  the    matter,    it   must    be 
obvious    that,   if   a   writer  succeeds    in  exciting  in  the  minds  of 
persons    in  this    country   bad  feelings  against  the    King,   Lords 
and    Commons  and   the  Bpitish  Cabinet,    in  which  their  power 
is     concentrated,    he    does    thereby    excite    feelings  hostile   to 
British  rule    in  India.     In   this    connection    I    would    like    to 
refer  to  the   remarks  in    the    summing  up   of   Mr.  Justice  Batty 
in  the  case   under    Section  12-i- A.,   Indian  Penal    Code,    to    be 
found  in  4,  Criminal  Law  Joui'nal,  at  page  16  (1). 

And  it  is  also  idle  for  Mr.  Beechey  to  pretend  that  the 
article  simplj  criticises  the  policy  of  successive  ministers  in 
Eno-land  and  not  the  Government  as  a  whole,  for  the  policy 
pursued  in  Egypt  is  the  policy  of  the  Government  of  England, 
though  of  course  pronouncements  were  made  from  time  to 
time  by  individual  ministers.     Similarly,  when  the  destruction 

(1)     (1906;  4  Cr.  L.  J.  1  (16)  {Emperor  v.  Bhaskar). 
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of  tlie   tomb   of  the  Mahdi   at    Khartam  was   carried  out,  that 
also     must   undoubtedlj    be    taken    as  an   act   of   the    British 
Government,   though  the    authority   on   the   spot   may   at   the 
moment  have    acted   on  its    own  responsibility,  a  point  regard- 
'  ing   which    we  have  no  information.     'I  he    British  Government 

accepted   the  measure,    and,    so   far    as    the   public   is    aware, 
never  expressed  any  disapproval  of  it. 

The  learned  Chief  Judge  has  not  thought  it  necessary 
to  discuss  the  word  "  disaffection"  at  length,  and  indeed  it 
may  be  better  not  to  attempt  an  exhaustive  definition  ;  but  at 
the  same  time  it  seems  to  me  highly  important  that  this 
Court  should  give  the  public  some  clue  as  to  its  views  on 
this  subject.  I  have  read  remarks  upon  this  word  in  various 
rulings  and  various  books,  but  I  am  quite  content  to  accept 
in  full  the  discussion  of  the  word  in  I.  L.  R  XXII,  Bom  page 
152  (1).     There  it  is  said  that  :— 

"  An  attempt  to  excite  feelings  of  disaffection  to  the 
Government  is  equivalent  to  an  attempt  to  produce  political 
hatred  of  Government  as  established  by  law,  to  excite  political 
discontent,  and  alienate  the  leople  from  their  allegiance." 

This  is  the  general  placttum  but  very  significant  remarks 
are  made  by  Parsons  J.,  and  Ranade  J.,  which  I  think  should 
be  published   far   and  wide.     Parsons  J.  said  : — 

"  The  word  '  disaffection  '  used  in  section  124-A  of  the 
Indian  Penal  Code  cannot  be  construed  as  meaning  an  absence 
of  or  the  contrary  of  affection  or  love,  that  is  to  say,  dislike 
or  hatred,  but  is  used  in  its  special  sense  as  signifying  political 
alienntion  or  discontent,  that  is  to  say,  a  feeling  of  disloyalty 
to  the  existing  Government;  which  tends  to  a  disposition  not  to 
obey  but  to  resist  and  subvert  the  Government." 

And  Ranade  J.,  expressed  the  following  opinion  : — 
"  '  Disaffection  '  is  not  a  mere  absence  or  negation  of  love 
or  good  will,  but  a  positive  feeling  of  aversion  which  is  akin 
to  dislo^-alty,  a  defiant  insubordination  of  authority,  or  when 
it  is  not  defiant,  it  secretly  seeks  to  alienate  the  people  and  loeakcn 
the  bond  of  allegiance  and  prepossess  the  minds  of  the  people  loith 
avoiced  or  secret  animosity  to  Government, — -a  feeling  which 
tends  to  bring  the  Government  into  hatred  or  contempt  by 
imputing  base  and  corrupt  motives  to  it,  and  makes  them 
indisposed  to  obey  or  support  the  laws  of  the  realm,  and  which 
promotes  discontent  and  public  disorder." 


(1)     (1897)  7.  L.  ii.   22  Bom.   152    {F.    B.)   {Queen    Empress  v.   Rarti- 
Chandra  Narayan). 
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I  have  italicised  certain  phrases  in  these  quotations  be- 
cause it  must  always  be  borne  in  mind  in  such  cases  as  the 
present  that  it  is  not  necessary  for  the  Crown  to  show  that 
disobedience  has  actually  been  caused  by  the  obnoxious 
writings. 

We  have  heard  a  good  deal  of  alignment  about  the  sup- 
plementary paper  books,  one  printed  by  Government  and  the 
other  at  the  instance  of  the  petitioner.  The  former  is  a 
complete  single  issue  of  the  Comrade  including  the  article 
now  in  question.  It  is  unnecessary  to  say  anything  more 
about  it  than,  it  certainly  in  no  way  helps  the  petitioner. 
But  as  to  the  other  supplementary  book  my  opinion  is  that 
the  petitioner  has  damaged  his  case  by  bringing  it  to  our 
notice.  As  the  learned  Chief  Judge  has  pointed  out,  a  great 
part  of  that  book  is  irrelevant,  but  the  first  article  printed, 
namely,  "an  extract  from  the  Comrade  of.  26th  August  1914  " 
shows  the  spirit  in  which  Mr.  Muhammad  Ali  writes  when 
he  sets  out  to  discuss  the  foreign  policy  of  Great  Britain. 
Can  he  in  his  wildest  dreams  suggest  that  a  sentence  like 
the  following  is  innocent  of  seditious  intention — "  Unscrupulous 
aggressors  have  despoiled  her  (^■.  e..  Turkey)  of  her  territories, 
intriguers  have  battened  at  her  exj)ense,  wicked  wars  of 
spoliation  have  been  forced  upon  her,  while  England''s  ministers 
have  looked  on  ivith  a2:)faient  indifference  and  alloived  the  most 
solemn  treaties  and  oblic/ations  to  be  cast  to  the  winds." 

I  wish  to  point  out  here  that  cases  like  this  are  some- 
times argued  as  if  the  truth  of  a  statement  regarding  the 
Government  is  sufficient  justification  for  the  statement  in  all 
circumstances,  or  as  if  an  honest  belief  on  the  part  of  a  writer 
in  the  truth  of  what  he  is  saying  is  in  all  cases  sufficient 
justification.  This  view,  of  course,  is  wholly  incorrect.  To  take 
an  instance,    even  if  it  were    the   case  that,  destruction   of  the 

I  tomb   aforesaid  was   an  unnecessary    sacrilege,   it  would  be,   in 

my  opinion,  extremely  improper  for  any  newspaper  in  India 
at  such  a  time  as  the  present,  after  the  lapse  of  15  years,  to 
say  so.  This,  and  the  following  points  taken  from  the  article 
prescribed  by  Government,  out  of  many  that  might  be  taken, 
show  to  my  mind  this,  that  Mr.  Muhammad  Ali  in  writing 
this  article  intended  to  create  bad  feelings  against  British 
rale;  namely,  first,  page  17,  the  words  "clamant  revenge," 
which   Mr.    Muhammad    Ali  admitted  before  us   meant  revenge 

r  against  her  enemies   including  England  ;    secondly,    pa;?e  16,  the 

phrase  "However  weak  the  present  day  Statesmen's  sense 
of   the   solemnity  of  promises,"   and    again,    "  The   Turks   will 
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pin.   ber  (England)  down  to  her   promises  even  if  she  showed  the  | 

least  disposition  to  icriggle  out  of  them"  ;  and  thirdly,  it  is  im- 
possible to  ignore  the  wilful  travesty  of  history  in  the  sketch 
of  British  dealings  with  Egypt  from  the  time  of  its  occupa- 
tion to  the  present  day.  We  find  not  a  single  word  about 
the  Dervish  rule  in  the  Sudan,  and  the  constant  menace  it 
involved  against  the  liberties  and  existence  of  Egypt^,  until 
that  rule  was,  entirely  through  the  e.\eitions  of  the  British 
Government,  finally  destroyed  in  1898.  Mr.  Muhammad  Ali, 
being  a  student  of  history,  must  be  well  aware  of  the  fact 
that  after  3884  it  was  only  through  the  presence  of  the 
Biitish  armies  in  occupation  of  Egypt,  aud  in  consequence 
of  the  strengthening  of  the  Egyptian  G-overnmenfc  by  the 
presence  of  British  Statesmen  and  Bridsh  office' s  that  Egypt 
was  not  overrun  by  savage  hordes.  It  is  impossible  to  acquit 
him  of  b;id  faith,  when,  in  professing  to  give  to  his  readers 
a  true  account  of  British  dealings  with  Egypt,  he  deliberately 
omitted  all  reference  to  these  things. 

Lastly,   it   has  been  const  intly  insisted  upon  before  us  that 
nowhere  is  there  any  suggestion  in  the  article  that  the  Muham- 
madans  in  India  should    under  any  possible  circuaist.=inces  take 
arms    against  the  English.     AJr.   Muhammad    Ali,  as  his  article 
shows    him  to  be,  is    a    shrewd  and   crafty   man,   and   after  his 
experience  in  the  Calcutta  Hi-h  Court,  he    is  not  likely   to  give 
himself  away  openly.     But  even  he  has    been   unable  entirely 
to  stifle   his   real  ideas.     On    page  19    of  the   article   there  is   a 
section    headed    "  What      may    England    do."     Like   a    great 
deal    of  this  article   the   style    is    involved  aud  turgid  ;   but,   if 
the   last   2)  lines  of  the  page    mean   anything  at  all,   they  cer- 
tainly mean   that   the    British    Government   may  overstep   the 
line,    nay  has  piobably  overstepped  the   line,  and  may   lose  all 
right,  according  to  the  maxims  of  the  Quran,  to  exact  obedience 
from  Indian  Mussalmans.     Of   course,   it   is    always   possible,- 
when   a  writer  choses   to   wrap  up  his    meaning   in   vague  and 
ambiguous  words,    to  say  that  a   passage  means  anything  one 
choses  ;   but  after   reading    this  section  of  the  article  repeatedly 
and   with    all  care   and   attention,   this  is  the    opinion  I  have 
arrived  at  regarding  it. 

With  these  remarks,  Avhich  I  regret  are  more  lengthy 
than  I  had  at  first  intended,  I  express  my  full  concurrence 
wi*h  tl.e  decision  of  the  learned  Chief  Judare. 


\lth  March  1915.  Rattigan,  J.— I  agree   with   the   learned    Chief  Judge  and 

my   brother     Johnstone,     whose   judgments     I  have    had   the 
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advantage  of   reading,   that  this    application   must  be  I'ej acted, 
and  I  have  nothing  to  add. 

The   application  is   accordingly  rejected  with  costs,  which 
for  purposes  of  pleader's  fee  are  fixed  at  Rs.  250. 


No.  20. 

Before  Bon.  Sir  Alfred  Kensington,  Kt.,  Chief  Judge. 

SIKANDAR— (Convict)  -(Petitioner), 
Versus 

CRO  VVN— (  R  ESPONDENT) . 

Criminal  Revision  No.  2186  of  191  !•. 

Indian  Penal  Code,  section  326 — nose-cutling —'punishment. 
\  -    The  accused  was  found  guilty    of  having  cut  off  his  wife's  nose  with 

a  razor  and  was  convicted  hy  the  District  Magistrate  of  an  offence  under 
section  326  of  the  Penal  Code  and  sentenced  to  4  years'  rigorous  imprison- 
ment. On  appeal  the  Sessions  Judge  upheld  the  conviction  but  reduced  the 
sentence  to  2  years'  imprisonment. 

Held  by  the  Chief  Coiu't  on  revision,  that  nose-cutting  is  an  offence 
for  which  leniency  is  ordinarily  speaking  out  of  place  and  as  the  accused 
in  this  case  had  carried  out  his  design  in  the  most  brutal  manner  the 
sentence  was  enhanced  to  the  period  of  4  years'  rigorous  imprisonment  in- 
cluding 3  months  in  solitary  confinement  awarded  by  the  District  Magistrate. 

Cr.  Rev.  No.  1308  of  1914  (unpublished),  distinguished. 

Revision  from  the  order  of  Khan  Bahadur    Matdvi  Inam 
Alt,  Sessions  Jtidge,  Hissar,  dated  the  24:th  day  of  October  1914. 

Tajud  Din,  for  petitioner 
Nemo,  for  respondent. 

The  judgment  of  the  learned  Chief  Judge  was  as  follows  : — 

Sir  Alfred  Kensington,  C.  J. — The  District  Magistrate  con-  YglJ^  inarch  1915 
victed  the  petitioner  Sikandar,  a  Pochada,  aged  27,  under 
section  326,  Indian  Penal  Code,  and  sentenced  him  to 
imprisonment  for  four  yeai'S.  The  offence  found  to  have  been 
committed  was  the  cutting  off  of  his  wife's  nose.  On  appeal 
to  the  Sessions  Court  the  conviction  was  maintained,  but  the 
sentence  was  reduced  to  imprisonment  for  two  years.  The 
petitioner  then  moved  the  Chief  Court  on  revision,  and  as 
the  reason  given  for  reduction  of  sentence  appeared  insuflB- 
cient,  it  was  directed  that  notice  should  issue  to  him  to  show 
cause  why  his  reduced  sentence  should  not  be  enhanced. 

Having   examined  the  record  I  have    no  doubt  that  Sikandar 
I*  was    rightly     convicted.     The    evidence     against   him   is  quite 

clear   and    there   is   nothing    to  be   said  for   his  petitior,  which 
is  rejected. 
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Counsel  has  been  further  heard  on  the  notice  to  show 
cause  and  urged  that  consideration  should  be  given  to  the 
feelings   of  a  husband  outraged  by  his  wife's  misconduct. 

The  wife,  a  young  woman  of  18  or  20,  admitted  having 
misconducted  herself  some  time  before,  but  this  had  been 
condoned  by  her  husband  who  brought  her  back  to  his  house, 
and  they  had  been  living  together  for  some  four  months  be- 
fore the  present  affair.  There  is  no  trustworthy  evidence 
of  further  misconduct,  though  the  petitioner  may  have  con- 
tinued to  suspect  his  wife  or  may  have  been  simply  nursing 
a  jealous  grudge  against  her.  Whatever  his  motive  may  have 
been,  he  carried  out  his  design  in  the  most  brutal  manner. 

Having  made  an  excuse  for  a  change  of  home  he  induc- 
ed his  wife  to  accompany  him  on  foot  through  the  night 
to  a  railway  station  some  miles  away.  At  midnight  when 
they  had  gone  about  7  miles  he  made  a  farther  excuse  for 
tying  her  hands,  and  then  deliberately  cut  ofE  with  a  razor 
her  nose,  part  of  the  cheek  and  most  of  the  upper  lip,  the 
portion  of  the  face  removed  measuring  3^  by  2|  inches.  He 
at  the  same  time  formally  pronounced  her  divorce  and  left 
her  to  find  her  way  to  the  station  as  best  she  could. 

It  is  difficult  to  understand  how  any  Sessions  Court  could 
consider  the  District  Magistrate's  sentence  excessive  for  such 
an  act  of  savagery  to  a  young  woman,  causing  her 
frightful  disfigurement  for  life.  I  am  inclined  to  say  that 
the  District  Magistrate  might  well  have  given  a  heavier 
sentence,  especially  as  he  noted  that  cases  of  nose-cutting  were 
becoming  far  too  frequent  among  the  Pachadas  of  his  district. 
I  can  only  suppose  that  the  Sessions  Court  misunderstood 
and  irisapplied  the  orders  passed  by  this  Court  on  a  case 
of  the  same  nature,  from  the  same  district,  reported  for 
enhancement  as  Criminal  Revision  No.  1308  of  1914,  and 
referred  to  prominently  in  the  lower  Appellate  Court's  judg- 
ment. The  learned  Judge  who  dealt  with  that  case  declined 
to  enhance  a  very  light  sentence  mainly  on  the  ground  that 
the  sentence  had  already  expired  before  the  case  was  reported, 
and  in  doing  so  he  was  following  the  usual  practice  of  the 
nhief  Court  in  such  matters.  It  must  also  be  obseived  that 
there  was  this  material  difPerence  in  the  facts  of  the  report- 
ed case  that  tha  person  then  mutilated  in  a  similar  manner 
was  not  the  wife  but  a  man  who  had  abducted  her  imme- 
diately after  her  marriage,  under  circumstances  which  grossly 
aggravated  the  offence  to  the  enraged  husband. 
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Lest  there  should  be  any  further  misunderstanding  of  the 
effect  of  the  orders  passed  in  the  reported  case,  I  desire,  after 
consultation  with  my  learned  colleague  who  dealt  with  it,  to 
make  it  perfectly  clear  that  nose-cutting  is  an  offence  for  which 
leniency,  is  ordinarily  speaking,  quite  out  of  place. 

The  jetitioner's  existing  sentence  is  enhanced  on  revision 
to  the  full  period  of  rigorous  imprisonment  for  four  years,  in- 
cluding three  months  in  solitary  confinement,  which  was  origi- 
nally awarded  by  the  District  Magistrate.  His  own  petition  for 
revision  is  dismissed. 

Revision  dismissed. 


No.  21. 

Before  Eon.  Air.  Justice  Shah  Din. 
CROWN 
Versus 
RAMJILAL— (ACCUSED). 
Criminal  Revision  No.  115  of  1915. 

Indian  Stamp  Act,  1899,  sections  65,  70 -prosecution  without  sanction  of 
Collector. 

Held,  that  a  conviction  under  section  65  of  the  Stamp  Act,  without 
the  Collector's  sanction  having  been  obtained  imder  section  7O,  is  bad  in 
law  and  must  be  set  aside. 

I.  L.  R.  9  Bom.  27  (1),  referred  to. 
Case  reported  by   H.    Harcourt,  Esquire,  District   Magistrate, 
liohtak,  icith  his  No-  30  G    of  Sth  January  1915. 

Nemo,  for  Crown. 
Brij  Lai,  for  accused. 

The  facts  of  this  case  are  as  follows  : — 

Mehun,  complainant,  owed  some  money  to  the  accused  Ramji 
Lai  whom  he  paid  a  sum  of  Rs.  36  in  the  month  of  Bhadon  last. 
The  accused  gave  him  the  receipt  Exhibit  P.  A.,  written  by 
himself  in  Hindi,  but  which  he  did  not  sign,  nor  affix  a  receipt 
stamp  to.  The  complainant's  suspicions  having  been  roused  by 
the  nature  of  the  receipt  he  instituted  a  complaint  under  section 
420,  Indian  Penal  Code,  and  section  65  of  the  Stamp  Act. 

The  accused,  on  conviction  by  SLeikh  Kburshaid  Muham- 
mad, exercising  the  powers  of  a  Magistrate  of  the  1st  class  in 
the  Rohtak  District,  was  sentenced,  by  order  dated  23rd 
November  1914  under  section  65  of  the  Stamp  Act,  to  pay  a 
fine  of  Rs.  25  or  to  undergo  rigorous  imprisonment  for  one 
month  in  default. 

(1)     (1884)  1.  L.  R.  9  Bum.  27  {Queen  Empress  v.  Jethmal  Jayraj). 
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The  proceedings  are  forwarded  for  revision  on  the  following 
grounds  : — 

The  Court  of  the  Revenue  Assistant  convicted  the  peti- 
tioner under  section  65,  Stamp  Act,  although  the  Collector 
had  not  sanctioned  the  prosecutionas  required  by  section  70, 
Indian  Stamp  Act.  The  irregularity  is  according  to  9,  B,  27, 
material.  I  therefore  forward  the  record  to  the  Hon'ble  Judo-ea, 
Chief  Court,  in  order  that  the  conviction  may  be  set  aside. 

The  ord-irnf  thi  '^'h',3f  Court     loas  delivered  by — 
I6th  April  1915.  Shah  Din,  J.— As  held  in  L  L  B-,   9,  B.    27,  (1)  the  Magis- 

trate had  no  jurisdiction  to  try  the  petitioner  in  respect  of  the 
offence  alleged  to  have  been  committed  by  him  under  section 
65  of  the  Indian  Stamp  Act,  II  of  ^89^,  without  the  sanction 
of  the  Collector  being  first  obtained  to  the  institution  of  the 
prosecution.  The  conviction  is  therefore  bad  in  law  and  is  set 
aside.     The  fine  must  be  refunded  to  the  petitioner. 

Revision  accepted. 

No.  22. 

Before  Ron.  Mr.  Justice  Raftigan. 

CROWN 

Versus 

RAGHBIR   SINGH— ACCUSED. 

Criminal  Revision  No  273  of  1915. 

Criminal  Procedure  Code,  1898,  section  181  (2)— Criminal  breach  of 
trust — where  triable— jurisdiction. 

The  complainant,  an  Artillery  Treasurer  in  the  Rawalpindi  Canton- 
ment, filed  a  complaint  at  Rawalpindi  stating  that  accused  was  his  servant 
to  carry  on  and  manage  a  Branch  Agency  at  Rurki,  that  on  inspection 
of  accused's  accounts  it  was  found  that  he  had  made  false  entries  in 
respect  to  various  items  and  had  committed  the  offence  of  criminal 
breach  of  trust,  punishable  under  section  108,  Penal  Code. 

Held  that  the  case  was.  triable  at  Ruvki  and  not  at  Rawalpindi. 
7  P.   R.  (Cr.)    1910  (2),   67  P.  L.  R.    1901   (Cr.)   (3)  and  I.  L.  R. 
34,  All.  487  (4),  referred  to. 

2  P.  R.  ^Cr)  1902  (5^,  18  P.  W.R.{Cr.)  1908  (Q),  17  Cal  W.  N. 
1207,  (7)  9   Cr.  L.   J.   92  (8)  and  7   P.   R.   (Cr.)    1900  (9j,  distinguished. 

(Ij  (1884)  1.  L.  R.  9  Bovi.  27  (Queen  Empress  v.  Jethmal  Jayraj). 

(2)  7   P.   R.  {Or.)   1910  (Gokal  C hand  w  Pkul  G hand). 

(3)  67   P.   L.   R.    1901   (Cr.)   iChint  Singh  v.  Crown). 

(4)  (1912)   1.  L.   R.   34  All.  487  (Ganeshi  Lai  v  Nand  Kishore). 

(5)  2  P.  R.    {Cr.)   1902    (Uttam  Chand  v.  Emperor). 

(6)  18    P.   W.  R.   (Cr.)   1908  (F.   B.)  (I sher  Das  \.  King-Emperor). 

(7)  (1913)    17   Cat.  W.  N.  1207    [Rajani  Binode  v.  All  India   Banking 
and  Insurance  Coy.,  Ld.,  Lahore). 

(8)  (1908)  9  Cr.  L.  J.  92  (Swaminathan  Chettiar  v.  Annavialai  Chettiar. 
(9;    7  P.  R.   {Cr.)    1900  (.Ohulain  AH  v.  Queen  Empress). 
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Case    reported   by     Lieutenant- Colonel    G.    P.   Egerton,   Sessions 

Judge,    Rawalpindi     Division,   loith   his    No.    114    of 

3rd   February  1915. 

Sewa  Ram  Singh,  for  Crown. 

Shuja-ud-Din,  for  Accused. 

The  accused  was  refused  his  application  to  be  tried  at 
Rurki,  (where  the  offence  under  section  408,  Indian  Penal 
Code,  was  alleged  to  have  been  committed)  instead  of 
Rawalpindi  by  order  of  Major  T.  C  Browning,  Cantonment 
Magistrate,  exercising  the  powers  of  Magistrate  of  the  first 
Class,  Rawalpindi,  dated  14th  December  1914. 

The    proceedings   are  forwarded  for  revision  on  the  following 
grounds : — 

The  statement  on  oath  of  the  complainant  in  this  case 
amounts  to  an  accusation  that  the  accused,  who  was  his 
servant  in  Rurki,  had  embezzled  and  misappropriated 
Rs.  100  in  that  place.  The  complaint  is  brought,  therefore, 
under  section  4C8,  Indian  Penal  Code.  The  Cantonment 
Magistrate  has  taken  cognisance  of  the  offence  and  it  is 
urged  by  the  learned  advocate,  who  represents  the  accused, 
that  the  case  is  not  cognisable  in  the  Court  of  the  Can- 
tonment Magistrate,  but  should,  under  the  provisions  of  the 
Criminal  Procedure  Code,  section  181,  be  heard  and  tried 
in    Rurki   where    the    offence  was  committed. 

I  consider  that  this  contention  is  correct  and  as  the 
Cantonment  Magistrate  has  continued  hearing  the  case  since 
I  sent  him  a  copy  of  my  order,  dated  22nd  December  1914, 
I  am  constrained  to  report  the  case  on  the  revision  side 
to  the  learnel  Judges  of  the  Chief  Court  with  a  view  to 
the  proceedings  being  set  aside  and  the  case  being  tried 
in  Ruiki  where  the  offence  is  .illeged  to  have  taken  place 
and  where  the  accused  would  be  in  a  better  position  to 
defend  himself. 

The  accused  will  in  the  meantime  remain  on  the  bail 
already    ordered.     Submitted    with  the  record  for  orders. 

The    order  of  the  Chief  Court  was  delivered  by — 

PtATTtGAN,  J.— The  question  referred  to  this  Court  by  Mth  Ai,ril\9\h. 
the  Sessions  Judge,  Rawalpindi,  is  whether  the  Court  of 
the  Magistrate,  1st  Class,  Rawalpindi,  has  jurisdiction  to 
entertain  the  complaint  preferred  by  Lala  Bashambar  Das, 
charging  the  accused,  Raghbir  Singh,  with  the  commission 
of  an   offence  under   section   408,  Indian  Penal  Code. 
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The  allegations  in  tlie  complaint  ai^e  to  the  eSect  that 
the  complainant,  who  is  an  Arfcillerj  Treasurer  in  the  Rawal- 
pindi Cantonment,  about  three  years  previously  engaged 
the  accused  as  his  servant  to  carry  on,  and  manage,  a  Branch 
Agency  at  Rurki,  that  accounts  were  sent  by  accused  to 
Rawalpindi  up  to  January  1904,  when  accused  discontinued 
sending  them  ;  that  complainant's  suspicions  were  aroused 
and  he  sent  for  accused,  who  came  to  Rawalpindi  and 
undertook  in  writing  to  render  accounts  and  pay  whatever 
might  be  due  to  the  complainant ;  that  accused  thereafter 
never  came  to  Rawalpindi;  and  that  on  inspection  of  his 
accounts  it  was  found  that  he  had  made  false  entries  in 
respect  of  three  items  of  Rs.  400,  Rs.  125  and  Rs.  656,  and 
probably  also  other  false  entries.  Complainant  charged  the 
accused  with  having  committed  the  offence  of  criminal  breach 
of  trust,  punishable  under  section  408,  Indian  Penal  Code, 
and  prayed    that    he    might   be    dealt    with  according    to  law. 

Section  18!,  clause  (2),  of  the  Criminal  Procedure  Code 
provides  that  the  offence  of  criminal  misappropriation  or  of 
criminal  breach  of  trust  may  be  inquired  into  and  tried  by 
a  Court  within  the  local  limits  of  whose  jurisdiction  any 
part  of  the  property,  which  is  the  subject  of  the  offence, 
was  received  or  retained  by  the  accused  person  or  the 
offence  was  committed.  Upon  the  allegations  in  the  complaint, 
there  can  be  no  doubt  that  the  Court  at  Rurki  would  have 
jurisdiction  to  deal  with  the  offence  with  which  the  accused 
is  charged. 

The  question,  however,  is  whether  the  Court  at  Rawal- 
pindi has  also  jurisdiction  to  deal  with  it.  No.  7,  P.  R. 
1910,  (Criminal)  (1),  No.  67,  P.  L.  R.  1901  (2),  (Criminal 
Miscellaneous  No.  58  of  1900),  and  I.  L.  R.  XXXIV,  All: 
487  (8),  are  authorities  directly  in  point  and  in  support 
of  the  contention  that  the  Rawalpindi  Court  has  not  juris- 
diction. 

For  the  complainant,  Mr.  Sewa  Ram  Singh  relies  on 
2,  P.  R.  1902,  Criminal  (!);  18,  Punjab  Weekly  Reporter, 
1908,  Criminal  (5);  17,  Cal.  Weekly  Notes,  1207  (6j  ;  9, 
Criminal     Law    Journal,     page    <'2  (7)  ;    and    7,     P.  R.    1900, 


(1)  7  P.  R.   {Cr.)  1910   (Gokal  Chand  v.  PIml  Chand). 

(2)  67  P.  L.  R.  1901  {Or.}  (Cliint  Siiigh  v.  Croicn). 

(3)  (1912)  /.   L.  R.   34  All.  487    {Ganeshi   Lalv.NandKisJiore). 

(4)  2  P.   R.   (Cr.)   1902   (Uttam   Chand  v.  Emperor). 

(5)  18   P.   W.  It.   i^Cr.)   190S   (F.  B.)  {Isher  Das  v.  King-Emperor'^. 
(6;   (1913)   17  Cal.   W.N.   1207  ^Rajani  Dinode  v.   .All  India  Banking 

and  Insurance  Coy.,  Ld.,  Lahore). 
(!)   (1908)  9  Cr.  L.  J.  92  {Swaviinathan  Cheltiar  v.  Annamalai  Chetliar). 
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Criminal    (I).     I   have     considered   the    authorities   cited   and 
in    my  opinion    the   contention    must   prevail  that  the    Rawal- 
pindi  Court   has    no     jurisdiction   to  try   the   offence  charged. 
The    authorities  cited   on   behalf   of   the   accused   are  dii-ectly 
relevant,   whereas   those   referred   to    by  Mr.   Sewa  Ram  Singh 
are   distinguishable  in  various  respects.     No.  7,  P.  R.  1900,  (1) 
deals     with     a     case     of     cheating,     and    it     was    held     that 
under   section    179   of  the    Criminal  Procedure  Code,   the  Court 
at   Lahore   had  jurisdiction   because   the  loss  in  freight  would 
be    caused  to   the   North- Western  Railway    Administration   at 
its    head-quarters   in   Lahore.     Similarly  in    17,    Cal.     Weekly 
Notes,    J 207    (2),  and   18,   P.   W.   R.  1908    (3),     the  offences 
charged   were    not   merely   criminal    bi-each  of  trust   or   crimi- 
nal    misappropriation     but    also    cheating    and    forgery     and 
stress    was  laid     upon  section  179,   Criminal  Procedure   Code. 
In   No.    2,    P.    R  1902,    Criminal  (4),  there  were  three  accused 
persons     of    whom   two     carried  on   business     at    Perozepore, 
and   the    third     accused  was     merely   a    purchasing  agent    at 
Sangla.     It     was   held   that     it  was    the   Perozepore   Branch 
which    carried    on     the    business   of   the    Karachi   firm,    and 
that   it   was  to   that   Perozepore   Branch   that   accused  Nos.  ] 
and   2    had   to  render  accounts.     The  judgment  proceeds  : — 

"  Now  the  conviction  is  with  refei*euce  to  the  general 
''  balance  of  Rs.  12,362,  not  with  reference  to  any  specific 
"  items,  and  this  balance  was  payable  at  Perozepore,  and 
"  if  it  had  been  paid  there,  there  would  have  been  no 
''  offence.  This  brings  the  offence  within  the  provisions  of 
"section  181  (2)  of  the  Criminal  Procedure  lode,  for  the 
"  money  was  retained  by  the  accused  in  the  Perozepore 
"  District.  This  distinguishes  the  case  from  Criminal  Mis- 
"  cellaneous  Case  No.  58  of  1900  ;  there,  certain  specific  items 
"  had  been,  misappropriated,  and  accused  was  not  being  tried 
"  for  a  deficient  balance." 

So  in  the  present  case,  ;he  allegations  in  the  complaint 
referred  distinctly  to  three  or  four  specific  items  in  respect  of 
which  the  accused  is  charged  with  having  committed  the  offence 
of  criminal  breach  of  trust. 

No.  9,  Criminal  Law  Journal,  1902  (5),  in  no  way 
helps     Mr.    Sewa     Ram    Singh's   argument    but   is   rather   an 


(1)  7   P.  R.  (Cr)  1900  {Ghulam  Ali  v.  Queen  Empress). 

(2)  (1913)  17  Cal.  W.  N.  1207  {Raj mi Binode  v.  All  India  Banking  and 

Insurance  Coy.,  Ld.,  Lahore). 

(3)  16  P.   W.  R.   {Cr.)  1908   {F.  B.)  {Ishar  Das  v.  King  Emperor)^ 
U)   2  P.   R,    {Cr,}   1902  {Uttam  Cliand  v.  Emperor). 

{5)   (1908j  9  Cr.  L.  J.  92  {^Swaminathan  Chettiar  v.  Annavialai  Chettiar) 
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authority  in  support  of  the  other  side.  As  at  present 
advised,  therefore,  I  prefer  to  follow  the  most  recent 
ruling  of  this  Court  (7  P.  R.  1910,  Criminal)  (1)  and  hold 
that  the  Rawalpindi  Court  has  no  jurisdiction  to  try  the 
present  charge. 

I  accordingly  direct  that  the  record  be  returned  to  the 
Magistrate,  1st  Class,  Rawalpindi,  with  the  direction  that 
the  accused  be  discharged,  the  complainant  being  informed 
that,  if  so  advised,  he  can  prefer  his  complaint  in  the 
Court   of  the  Magistrate  at  Rurki. 

Eevision  accepted. 


No.  23. 

Before  Hon.  Mr.  Justice  Shah  Din  and  Eon.  Mr.  Justice 

LeRossignol. 

UMAR  DIN— (Convict)— PETITIONE  R, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  722  of  1914. 

Indian  Fcnal  Code,  section  291— meaning  of  word  "  trespass"— where 
land  belongs  to  accused — digging  up  old  graves  -  presumption  of  accused's 
knowledge  that  he  teas  likely  to  wound  the  feelings  of  persons  concerned. 

Accused  dug  up  and  levelled  certain  Muhammadan  graves,  some  of 
them  of  pacca  masonrj',  existing  on  a  plot  of  land  recorded  in  the  Revenue 
records  as  qabristan  ghair  mumkin,  which  had  been  sold  to  him  by  the 
mujawars  of  an  adjoining  Muhammadan  shrine  who  were  recorded  as  its 
owners — the  relatives  of  the  persons  buried  in  those  graves  brought  a 
complaint  under  section  297  of  the  Penal  Code. 

Held  per  Shah  Din,  J.,  that  the  word  "  trespass  "  used  in  section  297 
of  the  Penal  Code  has  not  the  same  meaning  as  in  "  criminal  trespass  " 
defined  in  section  441,  and  denotes  a  wrongful  act ;  and  that  the  act  of  a  person 
who  destroys  or  disturbs  a  place  of  sepulchre  with  the  intention  of  wounding 
the  feelmgs  of  any  person  or  with  the  knowledge  that  the  feelings  of  any 
person  are  likely  to  be  woimded  is  wrongful  and  amounts  to  a  "  trespass  " 
within  the  meaning  of  section  297,  no  matter  whether  the  land  in  which  the 
"  place  of  sepulchre  "  is  included  does  or  does  not  belong  to  such  person. 

J.  L.  R.  18  All.  395  (2j  and  I.  L.R.  33  All.   773  (.3)  and  /.  L.  R.  40  Cal. 
548  (4),  followed. 

2  Indian  Cases  825  (5),  dictum,  of  Beaman,  J.,  not  followed. 


(1)  7  P  R.  (Cr.)  1910  {Gokal  Chand  v.  Phul  Chand). 

(,2)  (1896)  /.  L.  R.  18  All.  395  {Queen-Empress  v.  Subhan). 

{o)  (1911)  /.  L.  R.  33  All.  773  (Emperor  v.  Rum  Prasad). 

(4)  (1913)  /.  L.  R.  40  Cal.  548  (Jhulan  Sain  v.  Emperor). 

(5)  (1909)  2  Indian  Cases  (825>  Mustaffa  Rahim  v.  ^loti  Lai) 
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Eeld  per  LeRossignol,  J.,  that  the  word  trespass  used  in  section  297 
of  the  Penal  Code  must  be  construed  in  its  natui-al  sense,  i.e.,  an  unauthorised 
entry  upon  the  property  of  another. 

Held  per  curiam,  that,  assuming  that  the  sale  of  a  "  closed  graveyard" 
may  be  valid,  the  sale  could  not  in  law  pass  to  the  vendee  any  proprietary 
rights  in  the  graves  which  existed  on  the  land  at  the  time  of  sale. 

Ameer  All's  Muhammadan  Law,  volume  I  (4th  edition),  p.  406,  referred 
to. 

27  P.  R.  1913  (P.  G)  (1),  distinguished. 

Held  also  per  curiam,  that  the  accused  must  be  presumed  to  have  known 
that  by  the  destruction  of  graves,  be  they  old  or  new,  the  feelings  of  the 
persons  whose  relatives  were  buried  in  the  graves  were  likely  to  be 
wounded.  ■ 

Petition  for   revision    of  the    order  of  P.  D.  Agnetv,  Esquire, 
Additional  Sessions  Judge,  Lahore,  dated  the  12th  January  1914. 

B.  Be  van  Petman,  for  Petitioner. 
Nemo,  for  Respondent. 

The  orders  of  the  Chief  Court  were  as  follows  : — 

Shah  Din,  J. — In  this  case  the  petitioner,  Umar   Din,   was     13^^  April  1915. 
convicted  by  the  Magistrate    of  an   offence   under   section   297, 
Indian  Penal  Code,  in  that  he  had    destroyed   some   old  graves 
and  thereby  wounded  the  feelings   of    the   complainant,    Khair 
Din  and  of  other  persons  whose  relatives    had   been    buried   in 
those  graves,  and    he   was    sentenced   to    six   months'    rigorous 
imprisonment.      On      appeal     the     learned     Sessions      Judge 
maintained  the  conviction,  but  reduced    the  sentence  to  _  one   of 
fine  of   Rs.   SQQ.^  The   petitioner     has   filed   this    petition   for 
revision  of  the  order    of  the    Sessions   Judge,   urging  (1)  that 
the  facts  as  held  do  not  constitute  an  offence   under  section  297, 
Indian  Penal  Code  ;  and  (2)    that    the   inference   drawn   as   to 
"  knowledge  "  on  the  part  of  the   petitioner   is  contrary   to   the 
facts  as  held. 

The  case  for  the  prosecution  is  briefly  this.  On  or  aboat 
the  26th  October  1912  the  petitioner  dug  up  and  levelled 
certain  graves  that  existed  on  a  plot  of  land,  khasra  No.  383, 
which  is  described  in  the  Revenue  records  as  qahristan  ghair 
murrikin  and  is  situated  close  to  a  shrine  known  as  the  shrine 
of  Shah  Abul  Maali  in  Lahore.  The  mujawars  of  this  shrine 
were  shown  in  the  Revenue  records  as  owners  of  khasra  No. 
383,  and  some  of  them  sold  the  land  comprised  in  that  khasra  by 
13  deeds  of  sale  to  the  petitioner  in  the  years  1911  and  1912. 
In  October  1912  the  petitioner  proceeded  to  level  part  of  khasra 
No.  383  with  a  view  to  erect  a  building  on  the  site,    and  in   the 

'         (1)  27  P.  R.  1913  (P,  C.)  [Makhdum  Hassan  Bakhsh  v.  Elahi  Bakhsh.) 
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process  of  levelling  the  land  he  dug  up  and  destroyed  some 
graves  in  which  the  father  of  Khair  Din,  complainant,  and  the 
relatives  of  three  other  persons,  Habihullah,  Muhammad 
Din  and  Ham  Din,  who  have  been  examined  as  witnesses  for 
the  prosecution,  had  been  buried.  In  Januaxy  1913  Khair  Din 
lodged  a  complaint  under  section  297,  Indian  Penal  Code, 
against  the  petitioner.  After  exf. mining  the  complainant  at 
some  length  and  after  taking  down  the  petitioner's  statement, 
Mr.  Clark,  Magistrate  of  the  1st  class,  dismissed  the  complaint 
on  the  31st  January  1913  and  disebarged  the  accused.  The 
order  of  discharge  was  set  aside  by  the  District  Magistrate  on 
the  9th  April  1913,  and  a  petition  for  revision  of  that  order  was 
dismissed  by  this  Court  on  tbe  2nd  July  1913.  As  a  result  of 
the  further  enquiry  ordered  by  the  District  Magistrate,  the 
petitioner  has  been  convicted  of  an  offence  under  section  297, 
Indian  Penal  Code,  as  above  stated. 

The  questions  of  fact  discussed  by  the  learned  Sessions 
Judge  in  his  judgment  are  staled  by  him  in  the  following 
terms  : — 

(1)  Is  the  land  shown  in     exhibit  D.  A.  (i.e.,  the  plot   of 

land     comprised   in   khasra    No.    383,     which    the 
petitioner  is  alleged    to   have   levelled)  a   place  of 

sepulture  or  a   place   set  apart  as  a  depository  for 

the  remains  of  the  dead  ? 

(2)  Did   appellant    {i.  e-  present     petitioner)     actually 

remove  or  level  any  graves  or  distui'b    the  bones  of 
the  dead  ? 

(3)  Had  he  knowledge  that  the  feelings   of  any  person 

were  likely  to  be  wounded  ? 

Upon  these  questions,  the  learned  Judge  has  found  as 
follows  : — 

(1)  that  the  whole  area  A.  B.  C.  shown  in  exhibit  D.  A. 

constitutes  one  old  graveyard  ; 

(2)  that  the  appellant    (present  petitioner)    did  disturb 

old    graves    by   levelling   the   site   even  towards 
the  south    (portion  C)  ;  and 

(3)  that    the   appellant  had  knowledge  thst  the  feelings 

of  the  persons  whose  relatives  were   buried  in   the 
graves  were  likely  to  be  wounded  by  his  acts. 

The  learned  counsel  for  the  petitioner  has  contended  that 
assuming  the  correctness  of  the  facts  found  by  the  learned 
Sessions  Judge  (apart  from  the  inference  as  to  the  petitioner's 
"  knowledge  "  that  the  feelings  of  any    persons  were   likely  to 
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be  wounded  bj  bis  acts),  tbe  petitioner  has  not  been  guilty  of 
an  offence  under  section  297,  Indian  Penal  Code.  The  argu- 
ment is  briefly  this.  Although  the  plot  of  land  which  was 
purchased  by  the  petitioner  from  the  mvjawars  of  the  shrine 
of  Shnh  Abul  Maali  is  entered  in  the  Revenue  papers  as  a 
graveyard,  it  has  not  been  used  as  a  burial  ground  for  a  great 
many  ye^rs  past,  because  the  Municipal  Committee  declared  it 
to  be  a  closed  graveyarcl  at  least  fifteen  years  ago.  The  land 
having  been  purchased  by  the  petitioner  from  certain  persons 
who  are  entered  in  the  Revenue  records  as  owners  thereof 
became  the  private  property  of  the  petitioner  before  October 
1912;  and  assuming  that  the  petitioner  levelled,  or  interfered 
with,  certain  graves  situated  on  his  land,  he  could  not  be  said 
to  have  committed  a  "trespass"  on  any  place  of  sepulchre 
within  the  meaning  of  section  297,  Indian  Penal  Code.  The 
word  "  trespass  "  in  section  297  has  the  same  meaning  as  in 
the  expression  "  criminal  trespass  "  in  section  441  of  the 
Code ;  in  other  words,  it  me:tns  that  the  person  guilty  of 
committing  "  trespass  "  must  be  shown  to  have  entered  into 
or  upon  property  in  the  possession  of  another.  In  the  present 
case  the  petitioner  entered  upon  land  which  belougei  to  himself 
and  was  in  his  possession  ;  and  it  is  incorrect  to  s^y  that  by 
entering  upon  his  own  Innd  and  by  levelling  it  and  disturbing 
any  graves  that  were  situated  on  it,  he  committed  a  "  trespass  " 
so  as  to  bring  himself  within  the  purview  of  section  297,  Indian 
Penal  Code. 

In  support  of  this  part  cf  his  argument  the  learned  counsel 
has  relied  on  the  meaning  of  the  word  "  trespass "  in  the 
English  law,  and  also  on  the  opinion  of  Beaman,  J.,  in  the  case  of 
Mustaffa  Raliim  v.  Moti  Lai,  Chuni  Lai  and  others,  reported 
in  2,  Indian  Cases,  p.  825  (1)  ;  but  on  the  other  hand,  a 
contrary  view  has  been  taken  in  three  decisions  of  the  Allahabad 
and  Calcutta  High  Courts  which  are  more  or  less  in  point, 
viz.,  I.  L.  i?.  18,  All.  395  (2);  I.  L.  E.  33,  4/Z.  773  (3); 
and  /.  L.  B.  40,  Cal.  548  (4).  With  reference  to  the  Bombay 
cise  which  has  been  relied  on  by  the  petitioner's  counsel,  it 
has  to  be  observed  that  the  opinion  expressed  by  Mr.  Justice 
Beaman,  that  the  "  trespass  "  contemplated  in  section  297, 
Indian  Penal  Code,  is  such  a  trespass  as  is  defined  by  the  Indian 
Penal  Code  was  mere  obiter  dictum,  for  upon  the  facts  found 
by  the  District  Magistrate  whose  order  was   under   revision   in 

(1)  (,1909)  2  hidian  Cases  825  {Mustaffa  Rahim  v  Moti  Lai). 

(2)  a896j  I.  L.  R.  18  All.  395  (Queen-Empress  v.  Subhan). 

(3)  (1911)  I.  L.  R.  33  All.  773  {Emperor  v.  Ram  Prasad). 

(4)  (1913)  I.  L.  R.  40  Cat.  548  {Jhulan  Sain  v.  Emperor). 
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the  High  Court,  and  which  facts  were  accepted  by  the  High 
Court  as  correct,  no  question  arose  as  to  the  interpretation  to 
be  placed  upon  the  word  "  trespass  "  used  in  section  297.  Mr. 
Justice  Batchelor,  who  was  the  other  member  of  the  Division 
Bench  that  decided  the  Bombay  case,  in  the  course  of  his  judg- 
ment said  at  page  827  of  the  report :  — 

"  It  was  at  least  incumbent  on  the  prosecution  to  establish 
"  to  the  Magistrate's  satisfaction  that  the  place  was  in  fact  a 
"  place  of  sepulture,  but  the  evidence  which  they  offered  in  that 
"  behalf  was  found  to  be  wholly  inconclusive.  Proceeding 
"  further,  the  Magistrate,  as  I  read  his  judgment,  says  that 
"  even  admitting  for  the  sake  of  argument  that  there  were  a 
"  few  isolated  and  secret  cases  of  burial  in  the  course  of  many 
'*  years  upon  this  piece  of  property,  that  would  not  be  enough 
"  to  constitute  it  a  place  of  sepulture  within  the  meaning  of  the 
"  section." 

This  finding  of  the  Magistrate  was  accepted  by  the  High 
Court  as  correct,  one  noteworthy  fact  upon  which  that  finding 
was  based  being  that  the  land  on  which  graves  were  said  to 
have  existed  and  been  destroyed  by  the  accused  in  that  ease 
was  not  entered  as  a  qahistan  in  any  public  record.  Upon  that 
view  of  the  case,  it  was  unnecessary  for  the  learned  Judges  of 
the  High  Court  to  consider  whether  the  accused  had  been  guilty 
of  a  "  trespass  "  within  the  meaning  of  section  297,  Indian 
Penal  Code,  or  not ;  and  Batchelor,  J.,  carefully  refrained  from 
expressing  any  opinion  on  that  point.  This  Bombay  authority 
is  not,  therefore,  of  much  help  in  the  present  case. 

On  the  other  hand,  in  the  two  Allahabad  cases  and  in  the 
Calcutta  case,  above  referred  to,  the  question  of  the  true  meaning 
of  the  word  "  trespass  "  as  used  in  section  297,  Indian  Penal 
Code,  was  directly  involved,  and  the  view  expressed  by  the 
learned  Judges  was  that  this  word  in  section  297  has  not  the 
same  meaning  as  in  the  expression  "  criminal  trespass  "  which 
is  defined  in  section  441,  Indian  Penal  Code.  In  I.  L.  B.  18, 
All.  395  (1),  it  Avas  held  by  Knox,  J.,  that  persons  who  entered 
upon  a  buiial-place  and  ploughed  up  the  graves  were  liable  to 
be  convicted  of  the  offence  defined  by  section  297  of  the  Indian 
Pennl  Code,  notwithstanding  that  their  entry  on  the  land  was 
by  the  consent  of  the  owner  thereof.  In  the  course  of  his 
judgment  the  learned  Judge  said  : — 

"  The  ground  ploughed  up  was  used  as  a  burial  ground 
"  and  graves  were  as  a  fact  disturbed.  It  is  still,  however, 
•'  contended   that   as    Subhan   entered    on   the   property   with 


(I)  (1896)  /.  L.  R.  18  All.  395  {Queai-Empress  v.  Subhan\ 
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**  the  permissiou  of  the  owner,  therefore  he  could  not  be  said 
"  to  have  committed  trespass  ******  *I  am 
"  not  prepared  ^o  construe  the  word  "  trespass  "  in  the  present 
"  section  as  is  defined  in  the  case  of  "  criminal  trespass  "  under 
"  the  Penal  Code.  *****  The  act  of  the  petitioners 
"  was  an  act  of  injury  to  the  place  of  sepulture,  and  it  was  an 
''  act  which  they  must  have  known  would  have  been  likely 
"  to  wound  the  feelings  of  others." 

In  J.  L.  E.  33,  All.  773  (1),  it  was  held  by  a  Divi- 
sion Bench  of  the  Allahabad  High  Court  that  where  a  person 
entered  upon  a  gi'ove  for  the  purpose  of  demarcating  his  share 
therein  and  in  doing  so  dug  up  certain  graves  and  exposed  the 
bones  of  the  persons  bui'ied  there  in  spite  of  the  remonstrances 
of  the  relations  of  the  buried  persons,  he  was  properly  convicted 
of  an  offence  under  section  297,  Indian  Penal  Code,  and  none 
the  less  because  he  happened  to  be  part  owner  of  the  grove. 
The  meaning  given  to  the  word  "  trespass  "  in  section  297  by 
Knox,  J.,  in  I.  L.  B.  18,  All.  395  (2),  was  accepted  as 
correct. 

In  /.  L.  B.    40,    Cal.   548    (3),   a   Division   Bench   of   the 
Calcutta  High  Court  held  that  the  erection   of   a   shed    over   a 
visible   grave     belonging   to    the    complainant's     family   in   a 
disused  graveyard,    claimed  to    be     private    property     of     the 
trespasser,  with  the  knowledge  that   the  feelings    of   the    com- 
plainant would   be  likely  to  be  thereby  wounded,  is   an  offence 
tinder  section  297  of  the    Indian   Penal   Code.     The   argument 
that  since  the  land  on   which  the   complainant's  mother's  grave 
existed  was  the  private  property  of  the  accused,  the  latter  could 
not  be  guilty  of  committing  a  trespass  on  the  grave  was  rejected 
by  the  High  Court ;  and  Richardson,  J.,  one  of  the  membei-s  of 
the  Division  Bench  that  decided  the    case,    expressly   held  that 
the  word  "  trespass  "  used  in  section  297,  Indian    Penal    Code, 
has  not  the  same  meaning  as  that   attached  to   the   expression 
"  criminal  trespass  "  by  section  441  of  the  Indian  Penal  Code. 
According  to  him,  the  term  "  trespass  "  in  section  297    appears 
to  mean  any  violent  or  injurious  act   committed   in  such   place 
and  with  such  knowledge   or    intention   as   is    defined   in   that 
section.     This  decision   of   the   Calcutta   High   Court   has   an 
important  bearing  upon  the  present  case  inasmuch  as  there,  the 
piece  of  land  which  was  claimed    by   the   accused   as   his   own 
property  and  on  which  the  complainant's  mother's  grave  existed 
bad,  under  the  ox-ders  of  the  Municipality,  not  been   used   as   a 


(1)  (1911)  I.  L.  R.  33  All.  773  (Emperor  v.  Ram  Prasad). 

(2)  (1896)  I.  L.  R.  18  All.  395  {Queen-Empress  v.  Subhan). 

(3)  ^1913;  /.  L.  R.  40  Cal.  548  [Jhulan  Sain  v.  Emperor), 
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burial  ground  for  about  fourteen  years  before  tbe  commission 
of  the  offence,  and  tlie  accused  had  been  in  undisturbed  posses- 
sion of  the  land  and  had  enjoyed  the  fruits  of  the  trees  growing 
on  it.  Sharaf-ud-Din,  J-,  in  the  course  of  his  judgment  said  at 
page  550 : — 

"  The  contentions  on  behalf  of  the  petitioner  are  that  the 
*'  land  in  question  is  his  ancestral  land,  that  it  belongs  to  him  and 
"  is  in  his  possession,  that  he  is  in  enjoyment  of  the  fruits  of  the 
"  trees  standing  upon  it,  and  that  the  land  is  no  more  a  burial 
'•  ground  or  a  depository  for  the  remains  of  the  dead,  inasmuch 
"  as  it  has  not  been  used  for  burying  purposes  for  a  great  many 
'  years.  In  my  opinion,  however,  it  is  not  necessary,  for  the 
"  purposes  of  section  297  of  the  Indian  Penal  Code,  that  a  burial 
"  ground  should  be  in  use.  If  it  has  been  a  burial  ground  and  if 
"  there  are  visible  graves  in  it,  it  becomes  a  depository  for  the 
"  remains  of  the  dead.  *******  Any  act  of 
*'  trespass  by  which  the  feelings  of  the  relations  of  the  dead  are 
"  wounded  would  certainly  come  under  section  297  of  the  Indian 
"  Penal  Code." 

These  decisions  of  the  Allahabad   and     the    Calcutta   High 
Courts  strongly  support  the  prosecution  in  this  case  ;  and   after 
giving  the  matter    my    most    careful   consideration,    I   am    of 
opinion  that  the  meaning   of  the   word  "trespass"  in   section 
297,  Indian  Penal  Code,  is  not  the  same  as  is   attached  to   it   in 
the  expression  "  criminal  trespass  "  in  section  441  of    the  same 
Code.     To  my  mind  the  word  "  trespass  "  in  section  297  denotes 
a  wrongful  act,  aud  the  act  of  a  person  who  destroys  or  disturbs 
a  place  of  sepulchre  with  the  intention  of  wounding  the  feelings 
of   any    person,    or   with   the    knowledge   that  the   feelings   of 
any  person  are  likely  to  be  wounded,  is  wrongful   and   amounts 
to  a  "  trespass  "  within  the    meaning   of   the    said   section,    no 
matter  whether  the  land  in    which   the    "  place   of   sepulchre  " 
is  included  does  or  does  not  belong  to  the    person  who  is   guilty 
of  the  act  complained  of.     My  view  on  this    point   is     thus    the 
same  as    that   expressed  by    the   learned    Judges   in   the   two 
Allahabad  cases  and  in  the   Calcutta   case   above    referred   to  : 
and  with  every  respect  to  Beaman,  J.,    I  find   myself  unable  to 
accept  his    interpi'etation   of   the   word  "  trespass  "  in     section 
1^97.     The  proposition  contended  for  by  the  learned     counsel  for 
the  petitioner  in  this  case  would,  if  accepted,,  lead  to   startling 
results.     Suppose  A  is  entered  in  the  Revenue  records   as  owner 
of  a  bigha  of  land  of  which    one    kanal   comprises   a    gi^aveyard 
containing  a   number    of   well    preserved   graves.     A   sells   the 
land  to  B  ;  and  shortly  after  the  sale,    the  latter   digs  up   and 
^®vel8  the  graves  and  ploughs  up  the  one  kanal  of     graveyard 
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with  the  deliberate  intention  of  wounding  the  feelings  of 
certain  persons  whose  relatives  are  bixried  in  those  graves,  or 
Willi  the  knowledge  tliat  the  feelings  of  those  persons  are  likely 
to  bo  wounded  by  his  act.  According  to  the  petitioner's 
counsel,  B  having  purchased  froni  A  the  land  including  the 
'jijiveyard  and  having  thus  become  thejiwner  of  it,  his  entrv 
nil  the  gi'aveyard  and  his  act  in  destroying  the  gi'aves  with 
I  he  intention  or  knowledge  specified  in  section  297,  Indian 
Pt'ua!  Code,  does  not  amount  to  a  "trespass"  as  contemplated 
by  I  he  section  and  lie  is  not  guilty  of  an  offence  under  that 
section.  The  same  reasoning  would  apply  to  a  case  .vhere  one 
of  two  or  more  joint  owners  of  a  ]nece  of  land  containing  a 
graveyard  enter-^  upon  it  and  destroys  the  graves  existino-  oii 
(he  land  with  the  intention  of  wounding  the  feelino-s  of  the 
fthor  co-owner  or  co-owners  or  with  the  knowledge  that  <heii- 
feelings  are  likely  to  be  wounded. 

It  seems  to  me  that  in  the  present  case  a  wholly  wrong 
assumption  underlies  the  argument  of  the  petitioner's  learned 
roun.sel  when  he  says  that  since  the  land  comprised  in  khasro 
Xo.  o88  was  owned  by  the  petitioner  by  virtue  of  the  sale  deed.'^ 
ovecuted  in  his  favoar  by  the  mujawirs  of  the  shrnne  of  Shah 
Abul  Maali,  his  act  in  digging  up  and  levelling  the  graves  on 
that  land  did  not  amount  to  a  "  trespass  "  as  contemplated  by 
section  297.  Tliere  is  undoubtedly  some  force  in  the  contention 
that  the  decision  of  their  Lordships  of  the  Privy  Council  in  27 
7'.  Tt.  l91o  (1),  wliich  relates  to  an  "open  graveyard,"  is 
not  applicable  to  a  "closed  graveyard"  like  the  one  under 
fonsideration  in  tin's  case,  and  that  the  learned  Sessions  Judge 
was  not  justified  in  holding  that  the  sale  of  khasra  No.  383  in 
favour  of  the  petitioner  was  invalid.  Tlie  question  of  the 
validity  or  otherwise  ot  the  sale  of  the  land  in  favour  of  tlie 
petitioner  does  not  arise  in  this  case  and  need  not  be  decided, 
and  it  may  be  assumed  for  the  .^ake  of  argument  that  the 
petitioner  became  the  owner  (ff  the  land  by  virtue  of  the  sale 
\-\  his  favour.  Tint  what  lias  been  overlooked  by  the 
petitioner's  learned  counsel  is  that  the  sale  of  the  hhaani 
number  in  question  in  fact  did  not,  and  in  law  could  not,  iiass 
to  him  any  proprietary  rights  in  the  "  graves  ''  which  existed 
on  that  land  at  the  time  of  the  sale  ;  and  the  graves  remained 
as  before  u-aqf  property  and  so  far  as  they  wei-e  susceptible  of 
jMissession,  must  be  deemed  to  have  remained  in  the  po.<?sossJon 
of  the  persons  whose  i-elatives  were  buried  in  them.     In   Ameer 


(I)  27  P.  R,  1913  {P.  C.)  iMnkhdumfloPsan  Bakhsh  v.  Elahi  Tiakh^h). 
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All's   MuTiammadan   Lau\   volnme   T    (4th    edition)    at   p.  406 
we  find  the  following  passages  : — 

"  A.  cemeteiy  or  graveyard  is  consecrated  ground  and 
"  cannot  be  sold  or  partitioned.  Even  lands  which  are  not 
"  expressly  dedicated  but  are  covered  by  graves  are  regarded  as 
"  consecrated  and  consequently  inalienable  and  non-lieritable, 
"  But  when  a  place  is  found  not  to  he  &  mal-bara  (bminl  ground), 
"  but  only  one  or  two  bodies  are  buried  theio.  the  actual  spot 
'*  where  the  bodies  lie  buried  is  consecrated." 

It  is  clear  from  this  passage  that  the  actual  place  of 
sepulchre  in  which  dead  bodies  are  buried,  as  cofitradistin- 
gnished  from  the  land  round  about  it  which  is  not  covered  by 
graves,  cannot  be  the  subject  of  a  sale  by  one  person  to  anotliei-  ; 
and  it  follows  that  assuming  that  the  sale  of  khasra  No.  38;^., 
the  whole  of  which  apparently  was  not  covered  b3^  graves,  in 
favour  of  the  petitioner  was  valid,  he  did  not  by  virtue  of  that 
sale  acquire  rights  of  ownership  in  the  "  graves  "' wliich  ho 
is  found  to  have  dug  Tip  and  destroyed  in  the  process  of  levelling 
Ibe  land  sold  to  him.  When,  therefore,  he  entered  on  the  land 
actually  occupied  by  the  graves  and  destroyed  ihem,  he  entered, 
not  on  his  own  property,  but  upon  property  wliich  was  ivfiqf 
and  which  he  could  not  lawfully  take  possession  of;  and  his 
onir}^  on  the  graves  for  the  purpose  of  destroying  or  levelling 
them  was  wrongful  and  amounted  clearl}'  to  a  "  trespass "' 
on  a  place  f-f  sepulchre  within  the  meaning  of  section  297, 
Indian  Penal  Code.  The  matter  would  have  been  ditlVrent  if 
he  had  entered  on  the  land  which  he  had  purchased  and 
levelled  a  poi'tion  of  it  on  which  there  were  no  graves  at  all  ; 
in  that  case  there  would  have  been  no  trespass  on  a  place  of 
sepulchre,  properly  so  called,  and  he  would  not  then  have  been 
guilty  of  an  oifence  under  section  297  of  the  Code.  The  gist 
of  the  otfence  is  the  committing  of  trespass  on  a  ^Aace  of  sepulchre 
with  the  intention  or  with  the  knowledge  specified  iu  section 
297,  and  if  these  essentials  are  not  established,  no  offence  under 
section  297,  Indian  Peual  Code,  is  made  out. 

As  regards  the  question  whether  the  petitioner  dug  up  and 
destroyed  the  gi-aA^es  as  alleged  by  the  prosecution,  the  Sessiousn 
.Indge's  finding  of  fact  must  be  accepted  as  finnl,  as  the  case 
is  before  us  on  the  revision  side  ;  but  to  satisfy  myself  as  to  the 
correctness  of  that  finding  I  have  carefully  read  the  evidence 
in  this  case,  and  in  my  opinion  thei^e  is  overwhelming  testimony 
of  a  reliable  character  on  the  record,  especially  the  evidence 
of  the  two  Municipal  Commissioners,  Sheikh  Abdul  Karim  and 
Sheikh   Karam   Bakhsh,     and     of     the     Municipal    Engineer, 
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Mr.  Lougdiu,  which  thoroughly    justities   the    Sessions    Judge's 
finding  on  this  part  of  tlie  case. 

Tliere  i-emains  the  question  wliether  the  petitioner  had  the 
•  knowledge  "  that  tlie  feelings  of  any  person  were  likely  to 
he  wounded  by  his  act  in  digging  up  and  levelling  the  graves. 
Tin's,  again,  is  a  question  of  fact,  and  I  agree  with  the  Sessions 
Judge  that  the  requisite  knowledLje  on  the  part  of  the  petitioner 
lias  been  amply  established.  The  reports  made  to  the  police  by 
the  ^lunicipal  chaukidar,  Kasini  Ali,  and  by  the  Municipal 
Commissioners,  Sheikh  Abdul  Karim  and  Sheikh  Karani 
Bakhsh,  which  are  on  the  record  (exhibits  P.  A.,  P.  B.  and 
P.  C.)  read  with  the  oral  evidence  of  the  prosecution  witnesses, 
fully  establish  that  the  desti'uction  of  graves,  be  they  old  or 
new,  in  a  Muhaniniadan  graveyard  is  regarded  by  the  Muhani- 
niadans  as  a  sacrilege,  and  the  petitioner  must  be  piesunied  to 
have  the  knowledge  that  by  such  acts  of  desecration,  as  he  has 
been  found  to  have  been  guilty  of,  the  feelings  of  the  complain- 
ant and  of  other  persons  whose  relatives  were  bui-ied  in  the 
graves  on  the  land  in  question  were  likely  to  be  wounded.  The 
j)etitioner's  learned  counsel  filed  a  list  of  passages  to  be  found 
ill  certain  original  authorities  in  Arabic  which,  according  to  him, 
lay  down  that  if  a  dead  body  is  rotten  and  turned  into  dust  the 
site  can  be  built  upon  or  brought  under  cultivation.  The 
passage  quoted  in  Ameer  Ali's  Muhainmadan  Law ,  volume  1, 
(ith  edition),  p.  40d,  4th  paragraph,  contains  an  expression 
of  opinion  to  the  contrary.  In  the  present  case  it  is  unneces- 
sary to  go  into  this  question ;  for  the  question  before  us  is,  not 
whether,  according  to  some  authorities  on  Muhammadan  Law, 
ihe  site  of  the  grave  can  or  cannot,  under  certain  contingencies, 
be  built  upon  or  bi'ought  under  cultivation;  but  whether,  in  a 
case  like  the  pi'esent,  in  which  there  is  no  proof  that  the  dead 
bodies  buried  in  the  graves  had  turned  into  dust  the  destruction 
of  visible  graves,  some  of  which  were  of  pacca  masonry,  did 
not,  having  regard  to  the  religious  notions  generally  prevailing 
among  the  Muhammadaus,  amount  to  an  act  of  desecration  by 
which  the  feeliugs  of  Muhammadans  were  likely  to  be  wounded. 
In  ray  opinion  there  can  be  but  one  answer  to  this  question, 
and  that  is  that  ihe  feeliugs  of  persons  in  the  position  of  the 
complainant  and  of  the  witnesses  for  the  prosecution  whose 
relatives  were  buried  in  the  graves  which  were  dug  up  and 
levelled  by  the  petitioner  were  likely  to  be  wounded  by  the 
acts  complained  of,  and  I  have  no  doubt  that  the  petitioner 
had  knowledge  that  his  acts  would  ha^ve  that  result. 

For  the  foregoing  reasons,  1  would  maintain  the   conviction 
and  sentence  and  dismiss  this  petition  for  revision, 
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I'Sth  April  VJlb.  LiiRossiGNOL,  J. — AVith   all  respect,  I  regret  I  am  unable  to 

uive  llic  word  "  trespass"  as  used  in  section  297,  Indian  Penal 
Code,  any  peculiar  meaning.  It  is  an  accepted  principle  of  law 
that  all  penal  statutes  must  be  construed  strictly,  and  a  well- 
established  principle  of  interpretation  is,  that  >vords  must  b^; 
interpreted  in  their  natural  sense,  and  the  sense  in  which 
they  are  used  in  other  contemporaneous  statutes  is  a  good 
guide. 

Now  in  the  Indian  Penal  Code,  we  find  a  detinitiou  uf 
Criminal  Trespass  ;  "  trespass"  is  employed  iilso  in  the  Indian 
Telegiaph  Act,  the  Forest  Act  and  the  Cattle  Trespass  Act.  In 
all  those  statutes  we  find  the  word  used  to  signify  unauthorised 
enlJ-y  upon  the  property  of  another.  For  these  reasons  i 
would  liold  that  no  person  can  trespass  upon  his  own  property. 

However  in  this  case  the  jjoint  is  not  of  immedialc 
importaiice,  for  I  concur  in  my  learned  colleague's  view  t  hat 
in  purchasing  this  graveyaid,  the  petitionei-  did  not  acquire 
an  unencumbei-ed  property.  All  that  he  purchased  was  the 
right  of  the  vendors,  and  that  right  was  subject  to  the  right  of 
the  relatives  of  those  who  were  interred  in  the  land  sold. 

It  follows  tliat  I  hold  that  tlie  petitioner  did  trespass  cm 
the  graves,  which  under  the  sale  did  not  become  his  property. 
tSecing  that  many  portions  of  Lahore  are  built  on  old  grave- 
yai-ds,  and  that  Muhammadan  Law  permits  of  the  building 
upon  or  ploughing  up  of  graves  when  the  interred  bodies  have 
■  been  reduced  to  dust,  I  think  a  nominal  sentence  might  have 
been  intlicted,  but  as  the  matter  of  sentence  was  not  greatly 
pressed  before  uis,  andasi  agree  that,  thougli  petitioner  had  no 
desij-e  to  wound  feelings,  still  he  had  reason  to  believe  that  liis 
act  would  wound  th(!  feelings  of  the  relatives  of  the  buried 
dead,  and  as  further  it  is  not  established  that  the  interred 
bodies  had  bccJi  reduced  to  dust,  I  concur  in  the  conclusion 
that  the  petition  should  be  rejected. 

liovuion  rcjcvk'd. 


No.  24. 

Jjrfun:  Uu)i.  Mr.  Ju'stirc  Shah   T>>ii. 
TIIK  CKOVVN 

iSHEODAN  -  (  Acct;;ii;l.) . 

Criminal  Revision  No.  217  of  1915, 

Cnminai  I'mciidurc  Code,  1898,  sixiion  Wl—fn-urdij  fur  keeping  ihc 
ppucc— order  passed,  withuiU  cHdence,  on  defendant's  statement  that  he  was 
ready  to  give  security. 
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Held,  that   an  order   for  security   under  section  107    of    the  Oodo    of 
Criminal  Procedure   without  evidence  to  show  that  tlic  petitioner  was  likely 
to  commit  a  breach  of  the  peace,  &c.,  merely  because  petitioner  stated  that  he 
had  no  objection  to  giving  security,  is  illegal  and  must  be  set  aside. 
/.  L.  R.  35  Cal.  674  (1),  referred  to. 

Case  reported  by  H.    Harconrt,   Esquire,    Dtdrict    May' at  rule, 
Rohtak,  with  his  No.  124  G.  of  Uh  February  1915 

Nemo,  for  Crown. 

Accused,  in  Person. 

IVie  facts  of  this  case  are  as  follows  : — ■ 

Mussammat  Manbhari,  complainant,  61ed  a  complaint  urider 
.■^uction  107,  Criminal  Pi-ocediae  Code,  ai^aiii.st  Slieodau,  accused, 
to  tbe  effect  that  she  caused  the  accused  to  be  imprisoned  on  a 
i-harge  under  section  3o4,  Indian  Peual  Code,  and  lie  is  not  on 
very  friendly  terms  with  her  and  wants  to  outrage  her  modesty 
and  threatens  to  kill  her. 

The  accused  on  conviction  by  E.  J.  Stephens,  Esquii  e, 
cxex'cising  the  powers  of  a  Magistrate  of  tbe  1st  class,  in  tbe 
Kohtak  District,  was  sentenced,  by  (uder  dated  19tb  December 
1914,  under  section  107  of  the  Criminal  Piocedure  Code,  to 
enter  into  a  bond  in  the  sum  of  Rs.  300  (three  hundred)  witii 
two  sureties  to  keep  the  peace  for  twelve  months,  failing  bail 
ill©  man  sliall  sufPei  simple  imprisonment  for  one  year. 

Tlie  proceedinys  are  foncarded  for  revision  on  the  followiuy 
ijrounds  '■ — 

1  am  referred  to  3.5,  Cal-  674  (1),  and  on  the  sti-ength  of 
that  decision  1  am  asked  to  e.^ercise  my  powers  under  section 
125,  Criminal  Pi'ocedure  Code,  that  decision  with  all  respect 
1  believe  to  be  uusuuud.  The  procedure  in  cases  under  section 
107,  Criminal  Procedure  Code,  is  to  be  as  near  as  may  be  tu 
that  prescribed  in  summons  cases,  117  (2),  Ciiminal  Procedure 
Code.  And  tberefoi-e  when  the  respondent  admits  ou  appeariog 
bcfoi-e  the  Court  that  security  is  require.d  there  is  no  need  to 
take  evidence — vide  section  243,  Criminal  Procedure  Code, 
An  ordei  may  be  passed  on  the  answer  given  by  him.  34  P.  W, 
11.  1912(2),  however  appears  to  favour  the  view  that  evidence 
is  necessary.  Out  of  respect  for  that  decision  1  forwai-d  the 
case  under  section  438,  Criminal  Procedure  Code,  for  the  oider-^ 
of  the  Jlon'ble  Judges,  f  do  not  think  that  section  125,  Ciimi- 
nal Procedure  Code,  authorities  me  to  direct  further  enquiry  into 
this  case.     That  is  really  what  petitioner  Wants. 

(1;  (1908)  1.  L  R.  35  Cal.  674  {Ram  Chandra  Haldnr  v.  Emperor). 
(5>)  34  P.  \y.  R.  1912  (Sher  Singh  v.  Hari  Singh). 
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The  orders  of  the  Chief  Court  were  delivered  by — 
lath  Fehy.  VJlb.  Shah    Din,   J. -Notice    to   the    petitioner   and    to   Uisiiicl 

Magistrate.  The  inattei'  can  be  decided  here  once  for  all  ;  and 
in  my  opinion  the  order  i  equiring  security  is  improper.  The 
})efcitioner's  statement  before  tlie  Magistrate  is  not  covered, 
by  analogy,  by  section  243,  Criminal  Procedure  Code,  on  whicli 
the  District  Magistrate  lelies.  The  petitionei-  did  not  admit  that 
he  was  likely  to  commit  a  breach  of  the  peace  or  to  do  any 
wrongful  act  that  may  probably  occasion  a  breach  of  the  peace. 
I.  L.  Ii.    35,  Cal.  671  (1)  is  in  point. 


23rd  April  lyl.j.  SilAii    Din,  .1. — See    my    ordei'    dated    the      13th    February 

l*jl5.  No  one  has  appeared  to  show  cause  why  tlie  order  of  tlie 
Magistrate,  dated  the  19th  December  1914,  directing  the  peti- 
tioner, under  section  107,  Criminal  Procedure  Code,  to  execute 
a  bond  to  keep  the  peace,  should  not  be  set  aside.  Admittedly, 
no  evidence  was  given  in  this  case  to  piove  that  the  [cli- 
tiouer  was  likely  to  commit  a  bleach  of  the  peace  ur  to  do  any 
Avrongful  act  tliat  might  occasion  a  breach  of  the  peace  ;  anil 
the  petitioner's  own  statement  before  the  Magistrate  that  he 
had  no  objection  to  giving  security  did  not  justify  an  order 
being  passed  again.^t  him  under  section  107. 

For  these  reasons,  I  set  aside    the  order   of  the   Magistrate 
and  direct  him  to  proceed  according  to  law, 

lieuision  accepted. 

No.  25. 

Before  lion.  Mr.  Juatice  Rattiyan. 

BHULA  KAM— Convict— PETITIONER, 

Versus 

.THE  CROWN— RESPONDENT. 

Criminal  Revision  No.  2145  of  1914, 

Frontier  Crimes  Regulation,  111  uf  i'iiOl  — a ppiicabiiUy,  of— to  Hindus 
of  the  Lciali  Tahsil,  District  MuzajJ a rgarh— jurisdiction  of  Deputy  Com- 
missioner of  Muzajjargarh  District  to  refer  case  ic  jirga. 

Held,  that  the  Frontier  Crimes  Regulation  applies  to  Hindus  of  the 
],ciali  Tahsil,  District  Muzafl'argarli,  and  that  the  Deputy  Commissioner  of 
MuiJallargarh  has  jurisdiction  to  refer  a  case  to  a  jinja. 

iS  P.  Ii.  (Or.)  J9U:5  (2),  relerred  to. 
Pctitiun  fur     revision    of     the    order    of   1,  V.    Lai,    Haqaire^ 
Districl  Magidraie,  Muzaffargarh,  dated  the  2lst  October  1914. 

Goviud  Das,  for  Petitioner. 

B.  Bevan  Petman,  for  Respondent. 

(1)  (1908)  /.  L.  Ii.  35  Cal.  674  {Ram  Chandra  Ualdar  v.  Emperor), 
e-'j  8  1\  R.  {Cr.)  1903  (fJame  tihak  v.  Emperor), 
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The  Judgment  of  the  learned  Judge  was  as  follows  :--- 
Rattig.\n,  J —On  the  10th  June  1914  Allah  Dad,  a  Biloch  "^^^^  ^^^«.y  1915. 
resident  of  the  Leiah  Tahsil^  Muzatt'argarh  District,  presented 
a  complaint  against  Bhola  Ram  and  Juman  Ram  Chawla.«!, 
residents  of  the  same  tahsil,  alleging  oifences  committed  by 
them  with  regard  to  his  wife,  Mnssammat  Zainab,  and  praying 
for  their  punishment  under  sections  497,  498  and  109,  Indian 
Penal  Code.  On  the  16th  of  June  he  presented  a  fnrtlier 
complaint  praying  that  action  might  be  taken  against  liis  said 
wife  under  section  30  of  the  Frontier  Crimes  Regulation,  1901. 
The  complaints  were  preferred  to  the  Sub- Divisional  Magisti'ate 
who  after  pi'eliminaiy  enquiry  submitted,  the  recoid  to  the 
Deputj'  Commissioner  witli  a  view  to  the  case  lieing  referred 
to  a /m/a  under  section  11  of  tlie  Regulation.  The  Deputy 
Comraissioner  accepted  the  suggestion  by  order,  dated  the  1 8th 
August,  and  authorised  the  Sub- Divisional  Magistrate  to  make 
ihe  7'efere7ice  and  nominate  the  members.  The  reference  was 
accordingly  made  and  after  enquiry  and  trial  the  jiirga  report eil 
against  all  accused  persons.  The  Deputy  Commissioner 
considcT'ed  the  leport  and  by  his  order,  dated  21st  October, 
acquitted  Juman  Ram  and  convicted  Bhola  Ram  under  section 
497  and  sentenced  him  to  three  years'  rigorous  impri.sonmeni 
and  to  pay  a  fine  of  Rs.  100.  He  also  convicted  ^lussammat 
Zainab  under  section  80  of  the  Regulation  and  Kentenced  her  to 
rigorous  imprisonment  for  one  year. 

Bhola  Ram,  through  his  pleader  Mr-  Covind  Das,  has 
applied  for  revision  of  the  Deputy  Commissioner's  oi"der  on  the 
following  three  grounds  : — 

((»)  Regulation  III  of  1901  was  no  longer  in  force  in  the 
Leiah  Tahsil  which  now  forms  part  of  the  Muzaffar- 
garh  District.  ^ 

(/*)  The  said  Regulation  does  not  apply  to    Hindus,   but 

only  to  Bilochs  and  Pathans, 
(/■)  The  Leiah  Tahsil  having  never   been  severed  for   the 
purposes  of  the  said    Regulation    from    the    Deiti. 
Ismail  Khan  District  to  which    it  belonged  at  the 
time  of  coming  in  force  of  the    Regulation  the  only 
Deputy    Commissioner    who    had    jurisdiction    to 
hear  the  case  was    the    Deputy    Commissioner   of 
Dera  Ismail  Khan. 
No.  8  P.    B.    1908,    Criminal,  (1)    is  sufficient  authority    to 
justify  my  entertaining  this    petition,    and    it  is  also    authority 
foi-  overruling  ground  (a)  as  above  .set    forth.     It  is  a    Division 
Bench  ruling  and  as  such  binding  on  me. 

(D  8  P.  R.  {Cr.)  1903  {Game  Shah  v.  Emperor). 
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As  reo-ards  the  second  objection,  Mr.  Petman    has   referred 
me  to  Punjab  Government  Notifieatious    Nos.  720- A,  dated    the 
iHh  of  July  1887   and  1156,  dated  the  15tli  of    November    1887, 
))oth    i.ssued    undei'   the     provisions   of  the     Frontier     Crimes 
Heonlafionof    1887.     By    the    Hisi    of    tliese    notifications    ihc 
provisions   of    the     Roffiibition    of    ls87    wej-o     (with     certain 
irrelevant    exceptions)    extended    to    the    Bannu,    Dera    Ismail 
Khan  ;ind  Dei  a  Ghazi   Khan  Districts,  and  by    the   secwid   the 
provisiors  of  the  Rep^ulation  as  a   "whole   were   extended    to   all 
]>ersons,  not  being  European  Briti.sh  subjects,  born  oi-  ordinarily 
icsidents  in  those  districts,     lieg'ulation    IV    of    1887    has  been 
lepealed    by    Regulation   III    of    1901,    and     though     no   ne;\- 
notification  has  been    issued  under  section  1    (4)    of    the    latter 
Ke.o'ulation,  the   notifications    issued    under    Regulation    IV    of 
1S87  must  be  deemed  to  be  still  in  force  by    virtue  uf  section  24 
of  the  General  (^lauses  Act,  1897.    ]Mr.  Govind  Das  veiy  properly- 
admitted  that  his    second    objection    failed     and    could    not    bo 
supported. 

The  thiid  objection,  like  the  first,  is  covered  by  the  deci- 
sion of  the  Division  Bench  in  No.  8  P.  R.  190:^  (Criminal)  (1). 

I  appreciate  the  force  of  Mr.  Govind  Das'fi  argument  that 
if  the  Regulation  be  held  to  be  still  in  force  in  the  Leiah  Tahsil, 
as  if  it  had  never  been  severed  from  the  Dera  Ismail  Khan 
District,  the  logical  inference  is  the  Deputy  Commissioner  of 
that  distinct  and  not  the  Deputy  Commissioner  of  Muzaffarparh 
District  had  jurisdiction  to  refer  this  case  to  the  jirga.  This 
contention  is,  however,  opposed  to  the  ruling  cited  and  I  must 
ihorefore  overrule  it. 

The  result  is  that  the  p©tition  fails  and  is  rejected. 

lidnaion  rejected. 


No.  26. 

Before  Bon.  Mr.  Justice  Shah  Din  and  Hon.  Mr  Justice 

LeRosslgnoli 

THK  CROWN—APPRliLANT, 
Versus 
GUL  MUHAMMAD— RESPONDENT, 
Criminal  Appeal  No.  846  of  1915. 

Jndinn  Police  Act,  V  of  1861,  sections  7  un<l  5(i—wheLher  a  constable  can 

hf  trirtl  for  nn  offence   under  liir   Penal  Code    after  hnving   been   punished 
depart  inenlaUy. 

(1)  8  P.  R.  (Or.)  190;]  {Game.  Slwh  v.  Emperor). 
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UeUl,  that  a  police  constable  who  lias  accepted  a  bribe  may  be  tried 
and  punished  for  the  offence  under  section  163  of  the  Penal  Code,  notwith- 
standing that  he  has  already  been  dealt  with  by  his  departmental  superiors 
under  section  7  of  the  Police  Act  in  connection  with  the  same  matter. 

Appeal  from  the  order  of  H.  A.  Rose,   Esquire,  Sessions  Judge, 
Sialkot,  dated  the  Ibth  of  January  1915. 

Assistant  Legal  Remembrancer,  for  Appellant. 

Muhammad  Saleem,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  by^ 

LeRossignol,  J. — This   case   relates    to    a   charge  brought  llth  May  \^\l. 
against  a   police   constable    under    section    163   of   the    Indian 
Penal  Code.     He  was   convicted    bj    tlie    first   Court,    but   the 
learned  Sessions  Judge  on  appeal    set   aside    the    conviction    on 
the  ground  that  the  appellant  had    already    been    punished    for 
the  offence  by  his  departmental  superiors.     From  that    decision 
the  Crown    has   preferred    this    appeal    which    iu    oar    opinion 
cannot  but  succeed.      Mr.  Muhammad    Saleem  on  behalf  of   the 
respondent    attempts    to   support   the   decision  of   the    learned 
Sessions  Judge  by  quoting  section  36    of  the    Police    Act.     Tlie 
learned  Sessions  Judge  has   not   quoted   that    section    but    h  is 
referred  only  to  section    7   of   the    Police    Act.     It    appears    to 
us  that  the  learned  Sessions  Judge  has    entirely    misunderstood 
the  matter.     Section  7  of  the  Police  Act  does  not  deal    with  the 
punishment  of  offences  made  punishable  by  this  Act.     Section  7 
deals    merely   with  the   powers    of   superior  police   oflBcers    in 
regard  to  the  control  of  their  subordicate    officers.     Under  that 
section  the  .  controlling  authorities    aie    empowered    to    punish 
not  offences  but  acts  of    negligence.     Section   36    on    the    other 
hand  deals  with   offences   which    might   be   punishable    either 
under  Act  V  of  1861  or    some    other    Act   such    as    the    Indian 
Penal  Code.     For  example  an  individual  convicted  under  section 
34  of  Act  V  of  1861  for  furious  riding  is   secured  from   further 
prosecution  in  respect  of  the  same  offence  under   section  279   of 
the  Indian  Penal  Code. 

For  these  reasons,  we  accept  the  appeal  and  setting  aside 
the  order  of  the  learned  Sessions  Judge  direct  that  he  should 
re-hear  the  appeal  and  decide  it  on  the  merits. 

Appeal  accepted. 


i  74  CRIMINAL  JUDGMENTS— No.  27.  [  Record, 

No.  27. 

Before  Eon.  Sir  Donald  Johnstone,  Kt.,  Chief  Judge,  and 
Eon.  Mr.  Justice  Battigan. 

THE  CROWN— APPELLANT, 

Versris 
TEK  CHAND— (Convict)— RESPONDEAT. 

Ci'iminal  Appeal  No.  430  of  1915. 

Indian  Penal  Code,  sections  361,  S(J5—kid7iapping —laioful  guardian  of 
a  Hindu  icidoic. 

Held,  that  the  husband's  relations,  if  any  exist,  within  the  degree  of  a 
sapinda  are  guardians  of  a  minor  widow  in  preference  to  her  father  or  his 
relations. 

Mayne's  Hindu  Laic,  para.  211,  and  I.  L.  R.  16  Cal.  584  (1),  referred  to. 

Held  also,  that  where  the  widow  had  taken  up  her  residence  with  her 
husband's  mother,  with  the  consent,  express  or  implied,  of  her  deceased 
husband's  brother,  the  husband's  mother  was  the  lawful  guardian  of  the  girl 
for  the  purposes  of  section  361  of  the  Penal  Code. 

60  P.  B.  {Cr.)  1905  (2j,  referred  to. 

Appeal  from  the  order  of  Lieutenant-Colonel  C.  P.  Egerton, 
Sessions  Jitdge,  Ratvalpindi  Division,  dated  the  I8th  December 
1914. 

Additional  Govex'nment  Advocate,  for  Appellant. 
Nemo,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  bj — 

9th  June  Idlb,  Rattigan,  J. — The  I'espondent,    Tek   Chand,  was   convicted 

by  a  Magistrate  of  the  1st  class,  of  haviug  kidnapped  MuS' 
sammat  Karam  Devi,  a  minor  girl  under  the  age  of  16,  from  the 
lawful  guardianship  of  her  mother  in-law,  Mussammat  Bhari  ; 
and  under  section  363,  Indian  Penal  Jode,  was  sentenced  t-j 
1^  year's  rigorous  imprisonment  and  a  fine  of  Rs.  50,  and 
in  default,  to  6  months'  further  rigorous  imprisonment.  He 
appealed  to  the  Sessions  Judge,  Rawalpindi,  and  on  his  behalf 
It  was  urged  (J )  that  the  girl  in  question  svas  over  the  age  of 
16 ;  (2)  that  the  girl  being  the  widow  of  a  Hindu,  had  no  law- 
ful guardian  ;  and  (3)  that  "  no  taking  from  lawful  guardian- 
ship had  been  proved." 

According  to  the  judgment  of  the  learned  Sessions  Judge 
the  public  prosecutor  was  "  constrained  to  admit  that  the 
"  lawful  guardianship  was  doubtful,"  and  that  there  was  *'  no 
"  evidence  of    the   girl   having   been    taken,    beyond   her   own 

(1)  (1889)  /.  L.  R.  16    Cal.  584   {KImdiram  Mookerjee  v.  Bonwari  Lai 

Roy  J. 

(2)  60  P.  R.  {Cr.)  1905  (King-Emperor  v.  Miran  Bakhsh). 


Septembee  &  October,  1915.  ]  CRIMINAL  JUDGMENTS— No.  27.  I75 


"  statement."      Upon   these   admissions    the     Sessions      Judge 
accepted  the  appeal  and  acquitted  Tek  Chand. 

From  this  order  of  the  Sessions  Judge,  the  Local  Govern- 
ment have  preferred  an  appeal  under  section  41 7,  Criminal 
Procedure  Code,  to  this  Court  and  notice  of  the  hearing  of  the 
appeal  was  duly  given  to  respondent  who  has  not,  however, 
appeared  either  in  person  or  by  any  authorized  agent  or 
pleader.  We  have  accordingly  heai"d  the  appeal  ex-parte,  and 
after  consideration  of  Mr.  Broadway's  arguments  and  of  the 
evidence  on  the  record,  we  are  of  opinion  that  the  acquittal  of 
respondent  was  erroneous  and  that  this  appeal  must  be  allowed. 
It  is,  we  think,  to  be  regretted  that  the  public  prosecutor  before 
making  his  admission  before  the  Sessions  Judge,  did  not  more 
carefully  master  the  facts  of  the  case  and  the  law  upon  the 
subject.  i. 

As  I'egards  the  facts,  there  is  in  the  first  place  the  clear  and  1% 
detailed  evidence  of  the  girl  herself  and  we  see  no  reason  why,  t,' 
in  the  absence  of  any  rebutting  evidence  to  the  contrary,  it  ' 
should  not  be  accepted  as  true.  The  Sessions  Judge  assigns 
no  other  reason  for  throwing  it  aside  than  that  it  stands  by 
itself,  and  this  to  us  appears  a  somewhat  inadequate  ground 
when  there  is  no  reason  apparent  on  the  record  for  the  girl  to 
make  a  false  charge  against  respondent.  As  a  matter  of  fact, 
however,  the  girl's  story  is  amply  corroborated  by  the  evidence 
of  the  witness,  Santokh  Singh,  who  deposes  that  respondent 
brought  her  to  his  house  on  the  1st  November  1914  and  falsely 
represented  her  to  be  his  wife.  In  the  circumstances  there  was 
no  justification  for  discrediting  the  girl's  evidence  and  we 
accordingly  find,  in  agreement  with  the  Magistrate,  that  Tek 
Chand  actually  took  the  girl  from  the  guardianship  of  Mus- 
sammat  Bhari. 

The  Sessions  Judge  gives  no  decision  with  regard  to  the  age 
of  the  girl,  but  as  to  this  we  have  the  evidence  of  her  mother, 
Mussammat  Manaki,  and  the  entry  in  the  birth  register  which 
shows  that  Mussammat  Manaki  gave  birth  to  twin  daughters  on 
the  17th  September  1899.  No  attempt  was  made  by  Tek 
Chand  to  disprove  this  evidence  and  we  therefore  find  that  the 
girl  was  under  16  years  of  age  when  she  was  kidnapped  in 
November  1914 

The  only  question  that  remains  for  consideration  is,  whether 
Mussammat  Karam  Devi  was  in  the  lawful  guardianship  of 
her  mother-in-law,  Mussammat  Bhari,  when  Tek  Chand  and 
his  brother,  Lachman  Singh,  took  her  away.  The  parties  are 
Hindus   and  Mussammat    Karam     Devi   was  married   to   one 
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Bhagat  Singh  who  lUed  some  9  or  10  years  ago.    After  his  death 

she  lived  with  her  deceased  husband's    brother,  Nand    Lai,    for 

some  8  or  9  years  and  then,    according   to    Nand   Lai,    went   to 

live  with  Mussammat  Bhari,  the    mother  of  Bhagat    Singh    and 

Nand  Lai.     Nand  Lai  does  not   in  express  terms  state   that   he 

agreed  to  her  doing  this,  but  it  is  quite    clear  from  his  evidence 

that    she    went     to    reside   with    Mussammat     Bhari    with    his 

consent,  implied  if  not  express.     Arcording    io    Mayne's    Hindu 

Law    (para.     211),    "the    husband's     relations,    if    any   exist 

"  within  the  degree  of  a   siipinda,  are  the    guardians  of  a    minor 

*'  widow  in  preference  to  her  father  and    his   relations,"  and  the 

same  rule   is   laid   down    in    I.  L.  R.    16   Cal.  584   (1).     Upon 

these  authorities  it  is    clear    that  Nand  Lai,  the    brother  of   the 

girl's  deceased  husband,   was  her   guardian,    and   as   we    have 

already  observed,   she   was   at   the   time  of  the  offence,  residing 

with  Mussammat  Bhari,  with  the  consent,    express   or   implied, 

of  Nand   Lai.     In   these   circumstances.    No.     60    P.    B.    1905 

((7r.)    (2),    is  authority   for   holding   that   Mussammat    Bhari 

was  "  the  lawful    guardian  "  of  the   girl    for   the   purposes   of 

section  361,  Indiaii  Penal  Code,    and  it  follows   that   in   taking 

her   away  from    the  guardianship    of    Mussammat    Bhari,    the 

respondent   committed  the  offence  punishable  under  section  363, 

Indian  Penal  Code. 

We  therefore   accept   this   appeal,  and    setting    aside    the 

order  of  the  Sessions  Judge,  we   restore   the   conviction    of   the 

respondent,  Tek  Chaud,  of  an  offence  punishable    under   section 

363,  Indian  Penal  Code.     We  consider,  however,  that  a  sentence 

of  6  months'  rigorous  imprisonment  will  meet  the  ends  of  justice 

and  we  direct  accordingly. 

Appeal  accepted. 

No-  28. 

Before  Eon.  Mr.  Jiistice  Johnstone  and  Eon.  Mr.  Justice 

Shadi  Lai. 
DAULAT  RAI  AND  ANOTHER— (Convicts)  — 
APPELLANTS, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeals  Nos.  889  and  892  of  19 li. 

Indian  Penal   Code,  sections   409   and  477   A — offences   committed  by 

Managing  Director  and  Manager  of  a  Bank — in  respect  of  payment  of  dividends 

in  excess  of  profits  and  falsification  of  balance  sheet  and  account  books. 

The  facts  found  were  that  the  accused  Managing  Director  wishing  the 
Bank  to  make  a  better  show  than  the  real  facts  of  its  working  would  warrant, 

(I)  (1889)  I.  L.  R.  16  Cal.  584  {Khudiram  Mookerji  v.  lionwar  Lai  ^oy)^ 
«,2)  60  F.  R.  (Cr.)  1905  {King-Emperor  v.  Miran  Bakhsh). 


December,  1915.  ]  CRIMINAL  JUDGMENTS- No.  28.  177 


in  order  to  maintain  the  confidence  of  the  shareholders  and  the  public  and  so 
to  make  possible  a  project  for  increasing  largely  the  Bank's  capital,  on  17th 
December  1912  got  his  son  to  present  a  pro-note  for  Rs.  3,000  as  a  pro  lanto 
addition  to  the  profits  for  1912  by  reducing  on  paper  to  that  extent  his  re- 
muneration account  from  Rs.  4,050,  which  he  had  actually  drawn,  to.  Rs.  1,050 
and  thus  deceiving  the  shareholders  at  their  General  Meeting  in  the  following 
March  as  to  the  real  profits,  induced  them  to  declare  a  dividend  of  C  per 
ctnt.  instead  of  some  3  per  cent,  which  would  otherwise  have  been  the  most 
possible.  Later,  in  January  1913,  i.  e.,  after  the  close  of  the  financial  year, 
the  whole  thing  was  readjusted  and  matters  returned  to  the  status  qiLo  ante 
17th  December  1912.  The  accused  weie  the  Managing  Director  and  the 
Manager  of  the  Head  Office  of  a  Banking  Company,  and  the  former  was  charged 
with  offences  under  sections  409  and  477  A  of  the  Penal  Code  and  the  latter 
with  abetment  of  these  ofi'ecces. 

Held,  that  the  accused  Maaaging  Director  was  guilty  of  an  offence 
under  section  405  of  the  Penal  Code  inasmuch  as  by  his  act  he  caused  wrongful 
immediate  gain  to  himself  and  the  other  shareholders  to  the  extent  of  the 
enhanced  dividend  and  so  acted   "  dishonestly." 

I.  L.  R.  35  Cal.  450  (1),  /.  L.  R.  36  Cal.  955  v2)  and  I.  L.  R.  IG  All. 
88  (3),  referred  to. 

Held  also,  that  the  accused  were  guilty  of  an  offence  under  section 
477  A  of  the  Code  inasmuch  as  they  "falsified"  the  balance  sheet  of  1912 
and  the  books  of  the  Bank  by  shewing  as  profits  Rs.  3,000  which  were  not 
profits  and  that  they  falsified  them  none  the  less  because  they  first  manufac- 
tured a  pro-note  and  what  not  in  order  to  give  the  falsified  balance  sheet  and 
books  an  appearance  of  correctness. 

7.  L.  R.  IG  All.  88  (89)  (3),  referred  to. 

Appeal  frovi  the  order  of  F.  L.  Brayne,  Ef'q7nre,  Magistrate,  \st 
Class,  exercising  enhanced  pmvers  under  section  30,  Criminal 
Frocedure  Code,  Mullan,  dated  the  4ith  November  1914. 

Kirkpatrick,  Parker,    Obedullali  and  Rnghunatli  Sahai,  for 
Daulat  Rai,  Appellant. 

Oertel,  for  Hari  Ram,  Appellant. 

Assistant  Legal  Remembrancer,  for  the  Crown,  Respondent. 

Mahindra  Nath  Banerjee,  for  the  Liquidator  of  the  Bank. 

The  Judgment  of  the  Court  was  delivered  by — 

Johnstone,  J. — This   appeal   and    889   of     1914    can   con-  Sth  April  1915. 
veniently  be   disposed   of  together.     They    were   argued  before 
us   at  great    length,    but  we  do   not  think  any    very    protracted 
discussion   is    here     required.       Onr     final     opinion     on     both 

(1)  (1908)  I.  L.  R.  35  Cal.  450  (Emperor  v.  Rash  Behari  Das). 

(2)  (I909j  1.  L.  R.  36  Cal.  955  (Jyotish  Chandra  Mukerjee  v.  Emperor). 

(3)  (1893)  I.  L.  R.  16  All.  88  [Queen-Empress  v.  Moss). 
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cases  is  that  the  accused  are  certainly  guilty  as  charged — 
Daulat  Rai,  under  section  409,  Indian  Penal  Code,  and 
section  477  A,  Indian  Penal  Code,  and  Hari  Chand  'with 
abetment  under  each  head  ;  but  that  the  sentences  are  in  all 
the  circumstances  unnecessarily  severe. 

Daulat  Rai  was  Managing  Director  of  the  Hindustan  Bank, 
Multan,  and  Hari  Chand,  Manager  of  the  Head  Office  there. 
The  charges  are  very  explicit  as  regards  Daulat  Rai.  The  first 
is  that  in  the  year  1913  he  caused  to  be  paid  as  dividend  to 
share-holders  (of  whom  he  was  one  himself)  Rs.  3,000  in  excess 
of  profits  and  "  thus  dishonestly  misapplied  money  against  the 
"  terms  of  Articles  of  Association  and  against  legal  directions 
"  prohibiting  payment  of  dividend  from  any  money  other  than 
"  profit ;  "  and  the  second  charge  is  that,  in  order  to  prepare 
the  way  for  the  above  misapplication  of  money,  he  did  "  on 
or  about  17th  December  1912  "  cause  to  be  falsified  (1)  the 
balance  sheet  for  1912  by  causing  to  be  shewn  Rs.  1,050  only 
as  his  remuneration  instead  of  Rs.  4,050,  and  (2)  the  account 
books  of  the  Bank  by  debit  and  credit  as  between  himself 
and  his  son  Nainsukh  and  the  Bank  of  Rs.  3,000  on  the  basis 
of  a  fictitious  pro-note  executed  by  his  son.  The  way  the  date 
of  the  second  charge  is  brought  in  is  rather  misleading.  The 
gravamen  of  the  whole  charge  really  is  that  accused,  wishing 
the  Bank  to  make  a  better  show  than  the  real  facts  of  its 
working  would  warrant,  in  order  to  maintain  the  confidence 
of  the  share-holders  and  the  public  and  so  to  make  possible  a 
project  for  increasing  lai-gely  the  Bank's  capital,  on  17th 
December  1912  got  his  son  to  present  a  pro-note  for  Rs.  3,000 
to  the  Bank,  treated  this  Rs.  3,000  as  a  pro  tanto  addition  to 
the  profits  for  1912  by  reducing  on  paper  to  that  extent  his 
remuneration  account  from  Rs.  4,050,  which  he  had  actually 
drawn,  to  Rs.  1,050,  and  thus,  deceiving  the  share-holders  at 
their  General  Meeting  in  the  following  ^^arch  as  to  the  real 
profits,  induced  them  to  declare  a  dividend  [of  6  per  cent, 
instead  of  some  3  per  cent  which  would  otherwise  have  been 
the  most  possible.  For  this  pro-note  there  was  really  no 
security,  Nainsukh  being  joint  with  his  father  and  having  at  that 
time  no  independent  resources  whatever.  Later,  in  January, 
4.  e.,  after  the  close  of  the  financial  year,  the  whole  thing  was 
readjusted,  and  matters  returned  to  the  status  qua  ante  17th 
December  1912,  except  that  a  small  amount  of  interest  stood 
to  be  charged  against  N'ainsukh  on  the  pro-note  and  a  balance 
sheet  could  be  framed  on  a  profit  some  Rs.  3,000  in  excess  of  ] 
the  real  profits. 
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This  is  the  case  for  the  proseciation  shorn  of  details. 
The  rival  theory  of  the  defence  is  that  Danlat  E-ai's  salary 
being  Rs.  6,000  per  annum,  he  had  actually  drawn  in  1912 
Rs.  7,850,  of  which  Rs.  3,800  was  on  account  of  1911  and 
Rs.  4,050  on  account  of  1912;  that  by  a  rule  of  the  Bank  he 
was  not  allowed  to  draw  in  any  one  year  over  Rs.  6,000  as 
remuneration  ;  that  before  17th  December  1912  the  Accountant, 
P.  W.  5,  intimated  to  him  that  he  had  overdrawn  but  did  not 
state  the  exact  amount  ;  that  it  was  in  order  to  satisfy  the 
aforesaid  Bank  rule  that  he,  not  having  money  ready,  got  his 
son  to  execute  the  pro-note  for  Rs.  3,000,  that  in  1913  he  was 
entitled  to  draw  that  Rs.  3,000  again  as  I'emuneration,  which 
he  did  by  simply  showing  tlie  pro-note  as  paid  up  ;  and  that 
there  was  no  intention  to  deceive  or  defraud  or  act  dishonestly. 

It  will  be  seen  that  there  is  no  denial  of  the  main  facts 
stated  by  the  prosecution.  The  intention  to  increase  the  capital 
of  the  Bank  is  admitted,  as  also  the  execution  of  the  pro-note, 
the  statement  of  profits  in  the  balance  sheet  at  the  enhanced 
figure,  the  declaration  of  6  per  cent,  dividend,  and  so  forth. 
But  the  prosecution  deny  the  story  that  the  Accountant 
warned  Daulat  Rai  of  his  excess  drawing  of  remuneration 
and  also  deny  the  existence  of  the  alleged  rule  limiting 
drawings  in  any  one  year  to  Rs.  6,000.  In  our  opinion 
both  these  denials  are  fully  justified  by  the  record. 
There  is  no  documentary  proof  of  the  warning ;  and  it  is 
impossible  to  believe  that  Daulat  Rai  would  not,  if  so 
warned,  have  taken  the  trouble  to  enquire  exactly  what  the 
excess  drawing  amounted  to,  but  would  have  hastily  arranged 
for  an  adjustment  to  the  unnecessary  extent  of  Rs.  8,000,  the 
real  excess  being  only  Rs.  1,850.  The  rule,  too,  has  not  been 
shown  to  have  any  existence.  A  little  thought  shows  that  it 
is  an  zvipossible  rale ;  and  examination  of  Exhibit  P.  7,  the 
accused  I's  "  remuneration  account,"  as  compiled  by  the 
Liquidator,  further  shows  that  more  than  once  over  Rs.  6,000 
has  actually  been  drawn  by  accused  Daulat  Rai  in  a  single  year — 
see  1909  and  1911  (Rs.  1,475  and  Rs.  118  respectively  in 
excess). 

We  must,  therefore,  reject  the  defence  theory,  and  take  the 
facts  as  stated  by  the  prosecution  as  established.  We  also 
think  that  the  accused's  intentions  were  as  stated  by  the  pro- 
secution, and  it  only  remains  to  see  how  the  facts  plus  inten- 
tions disclose  offences  under  section  409  and  section  477A  of 
the  Indian  Penal  Code.  Some  minor  points  were  argued  before 
us,   but   we   really   do   not   see   any    need  to  discuss  them,  e.g. 
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whether  the  Liquidator,  who  drew  up  Exhibit  P.  7  and  Exhibit 
p.  8,  had  authority  from  the  Court  to  add  the  "  Remarks"  in  the 
last  column  of  the  statement  Exhibit  P,  8  ;  that  though  there  was 
no  written  rule*  limiting  drawings  to  Rs.  6,000  in  any  one  year, 

this  was   the    Accountant's    (P.    W.  5) 
*iV.B.— It    is    admitted     interpretation    of   Article     115    of   the 

that  Gurdial  D.    W.  2  is     Articles    of     Association— an     absurd 

incorrect  in  saying    there 

was  one.  explanation ;  that     Daulat     Rai    might 

have   drawn  Rs.  3,000  against  his   cash 

credit  (as   Managing  Director)    of   Rs.  25,000   and  have   used 

that     money     as    he    used     the   pro-note — a    plan  that   would 

obviously  not  have  served  the  purpose  of  inflating    profits  ;  that 

the   Reserve    Fund    might    have     been   drawn   upon ;    that   in 

December   Daalat   Rai  could   not   have   had  any  idea,    the  real 

profits  wex^e  going  to  be  so  low,  which    seems    to  us  contrary  to 

common  sense  and    experience  ;   that  Hari  Chand  knew  nothing 

of  what  was  being  done  or  of  Daulat  Rai's  aims  and  intentions, 

a   rather   incredible   proposition  to   put   forward  regarding  the 

Manager  of  the  Head  OflBce. 

We  consider  the  accused  Daulat  Rai  guilty  under  section  409, 
Indian   Penal  Code,  because,  being  entrusted  with    the  property 
of  the  Bank,  he  dishonestly  used  and   disposed   of  some  of  that 
property,  namely  Rs.  3,000  which    was   not  really  profits,  con- 
traxy  to  the  Bank's  Articles  of  Association  (see  Article  50)  causing 
the  share-holders  by  deception  to  declare  a  dividend  larger  than 
the    profits   warranted.     Compare   the   above  with  section  405, 
Indian  Penal  Code,  where  "  Criminal  breach  of  trust  is  defined— 
"  whoever  being  in   any  manner  entrusted    with  any    property 
"     .     .     .     .     dishonestly    uses    or   disposes   of   such  property 
"  in  violation  of   any  direction  of   law  prescribing    the  mode  in 
"  which  such  trust  is  to  be  discharged  or  of  any  legal  contract, 
"  express  or  implied,    whieh  he  has  made  touching  the  discharge 
"of  such   trust,   or  wilfully  suJfers    any  other  person  so  to  do." 
By  his  act  he   caused   wrongful  itnmediite  gain  to  himself   and 
the  other  share-holders  to  the  extent   of  the  enhanced    dividend 
and  so   acted  "  dishonestly."      It   is    idle    to     argue,    as   Mr. 
Kirkpatrick  does,    that  the   money  was    theirs   and  there  could 
be   no  wrongful  gain   in   their   taking   it.     They    and    Daulat 
Rai  were  not  private   persons  with  no  duty  to  their   creditors  : 
they   and  he    were  persons  registered  as  a  "  limited  "  company 
and   admittedly   under    a   legal   obligation    to   take   dividends 
only  out  of  profits  and  he  was  under  a  legal  contract  to  observe 
the  articles.     Their  property  in   the  Bank    apart  from  profits, 
was  not  theirs  to  use  as  they   liked.     A   few  rulings   have  been 
quoted  to  us  in  couneotion   with  the   legal   aspect   of  this  case, 
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and    we   have   noted   them  in  the  margin  ;  but  each  case  must      I-  L.  R.    35  Cal» 
depend  on  its  own  peculiar  facts.  j^  ^   jj    3g  (j^^^ 

955(2)! 
The  second  head  of   charge,  as    explained  by  ns   earlier  in      /.   L.  R.    16  All, 

this   judgment,    is   also   fully    made   out.     The   accused    were        ^  '' 

both    oflBcers     or   servants    of    the    Bank.       Their    action    was 

"  wilful  "    and    we    think   it     was    "  with    intent  to    defraud." 

The   word   "  defraud "  is    not   defined   in   the     Code ;    but   its 

ordinary  meaning   is    clear  enough,    and   after   all,   if,   as   we 

have   ali'eady   found,    the  accused's    action   was    dishonest,    we 

need  find  no  difficulty   in  importing   into    it   also    the   idea   of 

defrauding.     Then  the    accused    "  falsified "    the   balance    sheet 

of   1912  and   the   books   of   the  Bank  by   showing  as    profits 

Rs.  3,000  which  were  not  profits  ;   and  they  falsified  them  none 

the  less   because   they   had   first   manufactured  pro-notes  and 

what  not  in  order   to   give  to    the   falsified    balance   sheet  and 

books    an    appearance   of   correctness — see    I.  L.  R,    16  All.    88 

(at  p.  89)  (3).     As   to   the   kind   of   documents   covered  by  it, 

section  47 7  A.   is   extraordinarily  wide,  "  book,  paper,    writing, 

"  valuable   security   or   account,   which   belongs  to  or  is  in  the 

'*  possession   of  his    employer,   or   has    been   received    by    him 

"  for  or  on  behalf  of   his  employer."     We  are   unable    to  agree 

with  Mr.  Oertel  (for  Hari    Chand)  that  a  Bank's    balance  sheet 

is  not  a   paper  or    writing    belonging   to  the  Bank,  or  that  the 

Bank's  books  are  not  books  belonging  to  the  Bank. 

We  therefore  uphold   the  convictions  ;   but    considering  the 
comparative  novelty ]of  this    sort   of   thing   in   the   Punjab  and 
our  conviction  that   the   experience   of  the    past  few   years   in 
these   new  fields   of   activity,  coupled  with  modex^ate  sentences, 
will  prove    a  sufficient   deterrent   for    the    future,    we    accept 
these   two   appeals  and  reduce   the   sentences — in    the    case  of 
Daulat    Rai   (from  7   years    and    Rs.  15,00U    fine)    to    4  years' 
rigorous   imprisonment  and   a   fine   of    Rs.    6,000   (one   year's 
salary),  or  in  default  18    months'  rigorous  imprisonment  ;  and 
in  the   case  of   Hari   Chand    from  2   year.s'    rigorous  imprison- 
ment to   one   year.     In  both   cases    the   imprisonment  to  count 
from  date  of  arrest. 

An  application  has  been  made  to  us  that  the  fine,  in  whole 
or  part,  should  be  awarded  to  the  Bank,  now  under  liquidation, 
for  the  benefit  of  its  share-holders  or  creditors.  Such  an  order 
could     hardly    be    passed     under     section     ulb    (I),    Cj-imiual 


(1)  (1908J  1.  L.  R.  35  Cal.  -ISO  (Emijcivr  v.  Rusk  Bchari  Das). 

(2)  (1909j  /.  L.  jB.  36  Cal.  955  liJyolish  Chandra  Maker jee  v.  Emperor). 

(3)  (1893)  I.  L.  R.  16  All.  88  (89)  [Queen-Empress  v.  Moss). 
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Procedure  Code,  for'  the  "  expenses  "  mentioned  in  sub-section 
(1)  (a)  appear  to  have  been  borne  by  Government,  while  as 
to  clause  (Z/)  it  is  doubtful  "whetl  er  the  Company  could  have 
sued  Daulat  Rai  ft  r  damages  on  the  facts  of  this  case.  But 
however  this  may  be,  we  think  that  under  section  214,  Act  VI 
of  1882,  we  can  award  to  the  Company  damages  by  making 
the  fine  mentioned  above  over  to  the  Liquidator  for  the  benefit 
of  the  I'ompany.  By  the  devices  adopted  by  him  he  was 
guilty  of  "  misfeasance  "  and  "  breach  of  trust;  "  by  inducing 
the  share-holders  to  pay  a  dividend  partly  out  of  what  was 
really  capital,  he  "  misapplied  "  the  Company's  money  ;  and 
this  Court  can  therefore  compel  him  to  contribute  a  reasonable 
sum  by  way  of  compensation.  We  therefore  direct  that  the 
whole  fine  (Rs.  6,000),  or  so  much  of  ifc  as  is  recovered,  be  paid 
to  the  Liquidator  on  behalf  of  the  Company  as  compensation. 

Appeal  accepted. 


No.  29. 

Before  Hon.  Mr.  Justice  Rattigan  and  Hon.  Mr. 
Justice  Leslie  Jones. 

MUSSAMMAT  BUDHO— (Convict)— APPELLANT, 

Versus 

THE  CROWN— RESPONDENT. 

Criminal  Appeal  No.  404  of  1915. 

Indian  Penal  Code,  section  299,  explanation  3— culpable  homicide  of 
newly  born  child— proof  that  child  icas  a  living  child  after  having  wholly  or 
partially  emerged  from  its  mother—hydrostatic  test  after  decomposition 
has  set  in. 

Held,  that  while  it  is  necessary  under  the  English  law  that  the  child 
should  be  completely  emerged  to  constitute  it  a  human  being,  section  299, 
explanation  3  of  the  Indian  Penal  Code  enacts,  that  it  may  amount  to  culpable 
homicide  to  cause  the  death  of  a  living  child  if  any  part  of  that  child  has 
been  brought  forth,  though  the  child  may  not  have  breathed  or  been  com- 
pletely born. 

Ta3'lor's  Medical  Jurisprudence,  6th  edition,  Volume  II,  pp.  206,  207— 
authorities  cited  ia  Roscoe's  Criminal  Evidence,  llth  edition,  at  page  705,  and 
Halsbury's  Laws  of  England,  Yolnme  9,  para.  1155,  and  notes  thereto,  referred 
to. 

Held  also,  that  under  section  299,  explanation  3  of  the  Penal  Code,  it 
must  be  proved  not  only  that  the  child  breathed  and  was  therefore  a  living 
child  (for  that  might  have  been  done  while  it  was  still  entirely  in  its  mother's 
womb),  but  that  it  breathed  after  it  had  AvhoUy  or  partially  emerged  from  its 
mother's  womb. 

Taylor's  Medical  Jurisprudence,  6th  edition,  Volume  II,  referred  to. 
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Appeal  from  the  order  of  S.  S.  Harris,    Esquire,    Sessions   Judge, 
Amritmr,  dated  the  26th  of  April  1915. 

Qamar  Din,  for  Appellant. 

Additional  Government  Advocate,  for  Respondent. 

The  Judgment  of  the  Court  was  delivered  by  — 

Rattigan,  J.— Mussammat  Budho,   wife   of    Dina,  a   jowng  29th  May  19}^ 
Jat  woman,  aged  20,  has  been  convicted  by  the    Sessions   Judge 
of  Amritsar  Division  of  having  on  or  about  the    llth    February 
1915  murdered  the  child  to  which  she  had  given  birth,  and   has 
been  sentenced  to  transportation  for  life. 

It  appears  that  Dina,  the  husband   of   Mussammat   Budho, 

is  employed   in  the  Military  Police   at  Port  Blair  and    that   he 

returned  to  his  home  on  three  months'  leave,  after  an  absence  of 

3|  years  in  January    last,  and  according  to    the  prosecution    the 

woman  gave  birth  to  an  illegitimate  child   about  the   middle  of 

February  (probably  on   the    14th    of   that  month) ,    caused   its 

death  immediately  thereafter  and    buried  the    body    (or   rather 

put  it  into  a  hole)  on  the  bank  of  the  pond  outside  the   village. 

On  the  morning  of  the  15th   February  Natha    Singh  (P.  W.  5) 

discovered  the  body  of  an  infant  and  promptly  gave  information 

of  the  discovery  to  Thakar  Singh,  Zaildar    (P.  W.  6).     In    doe 

course  the  police   were   informed   and   the    body    sent    for  post 

mortem  examination   to  the   Civil    Surgeon,    Lieutenant-Colonel 

Smith.     This  officer  received  the  body  and    examined  it   on  the 

17th  February.     His  evidence  as   recorded  by  the   Committing 

Magistrate,  is  unfortunately    not    very  detailed  but   is   to   the 

effect  that  "  the    neck    and    part    of   the    belly    was    eaton    by 

animals ;  the  placenta   and   chord   were    attached.     The   lungs 

swam  in  water."     (We  presume    the  Civil   Surgeon    meant   by 

this  expression  that    the   lungs  floated  in  water).     "  Child  was 

u  bom  alive.     Actual  cause  of  death  I  could   not  say    owing   to 

"  the  condition  of  the  child  and  the  time  it  had   been   dead.     It 

"  appeared  to  have  been   dead  about   seven    days.     Death   was 

'«  due  to  asphyxia  whether  from  drowning  or  suifocation." 

The  defence  set  up  was  a  denial  that  the  woman  had  given 
birth  to  any  child  recently  and  this  plea  was  supported  by 
Dina  (P.  W.  8)  who  states  positively  that  his  wife  was  not 
pregnant  when  he  arrived  home  in  January  last.  The  assessors 
accepted  this  plea  and  gave  it  as  their  unanimous  opinion  that 
the  woman  had  not  given  birth  to  the  child  or  had  any  hand  in 
causing  its  death. 

This  opinion  is,  of  course,  entitled  to  weight  but  we  cannot 
possibly  agree  with  it.    The  woman  was  examined  by  Lieutenant- 
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Colonel  Smith,  a  medical  officer  of  great  experience,  on 
the  19fch  February  and  in  his  evidence  he  deposes  that  she 
had  given  birth  to  a  child  about  7  or  8  days  prior  to  hia 
examination  of  her  and  his  evidence  is  corroborated  by  the 
statements  of  witnesses,  apparently  quite  impartial,  who 
swear  that  on  the  15th  February  the  woman  admitted  to  them 
that  she  had  been  delivered  of  a  still- born  child  (see  the 
evidence  of  .Tagdev  Singh,  P,  W.  7,  Narain  Singh  Lambardar 
P.  W.  8).  We  agree,  therefore,  with  the  Sessions  Judge's 
finding  that  the  appellant  had  been  delivered  of  this  child  and 
we  see  no  reason  to  doubt  the  truth  of  the  allegation  that  she 
left  it  in  the  hole  in  the  bank  by  the  pond. 

The  next  and  more  important  question  is  whether  it  is 
proved,  that  the  child  was  a  ''  living  child  "  within  the  mCcaning 
of  explanation  (3)  to  section  2f)0,  Indian  Penal  Code,  and  was 
murdered  by  the  appellant.  As  to  this  we  have  the  evidence 
of  the  two  witnesses,  Jagdev  Singh  and  Narain  Singh,  that 
the  woman  told  them  that  as  the  child  did  not  move,  she  left 
it  at  the  spot  where  her  delivery  took  place.  On  the  other 
hand,  we  have  the  statement  by  the  Civil  Surgeon  that  the 
child  was  born  alive  and  that  its  death  was  due  to  asphyxiation. 
Very  unfortunately  the  Civil  Surgeon  was  not  asked  to 
explain  how  he  arrived  at  these  two  conclusions  and  we  can 
only  surmise  from  his  evidence  and  from  the  post  mortem  report 
that  he  inferred  that  the  child  was  born  alive  because  the 
lungs  floated  in  water.  Now  it  is  to  be  remembered  that  the 
child  had  been  dead  (according  to  the  Civil  Surgeon)  about  seven 
days  before  he  saw  the  body  and  that  in  the  meantime  part  of 
the  belly  and  the  neck  had  been  eaten  by  animals.  In  these 
circumstances  we  are  faced  with  the  difficulty  that  there  is  no 
sufficient  proof  that  the  child  had  "extra  uterine  life,"  that 
is  to  say,  a  life  independent  of  its  mother.  In  Taylor's  standard 
work  on  Medical  Juns2:>rudence  (6th  edition,  Volume  2)  we 
find  the  following  passages  : — 

"  A  child  may  breathe  in  the  uterus  or  vagina,  or  with  its 
"  head  at  the  outlet  and  die  before  its  body  is  born ;  the 
"  discovery  of  its  having  bi'eathed  would  not,  therefore,  be 
"  proof  of  its  having  enjoyed  what  has  been  termed  extra- 
"  uterine  life.  The  death  of  a  child  which  has  breathed  in 
'*  the  womb  or  vagina,  from  natural  causes  before  its  entire  birth, 
"  is  a  possible  occurrence  ;  but  its  death  from  natural  causes 
"  before  birth,  after  it  has  bi^eathed  by  the  protrusion  of  its 
"  head  from  the  outlet,  is  an  unusual  event.  All  we  can  say 
•'  is — it  may  take  place   but   the  death   of  a   child  under  these 
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"  circumstances  would  be   tbe  exception  to   a  very  general  rule 

" It  is    now   certain  that,  for    criminal  purposes, 

'*  at  any  rate,  tlie   law  will  assume — until  the   contrary  appears 

"  from   other   circumstances — that  the  respiration   of  a  child, 

"established    by   the   best   of  evidence,  was   carried    on   before 

"  it  was  entirely  born    and   not   afterwards      Let   the    witness, 

"  then  in  a  case  of  alleged  child-murder  ever  so  clearly  establish 

"  the  fact   of   respii'ation  and    therefore   of  life,  at  the  time  the 

"  violence  was  used,   this    evidence    is    not   always    sufficient, 

■'  He  is   asked    whether   he   will    undertake  to  swear   that  the 

"  child  liad    breathed  after   its  body   was   entirely  in  the  world. 

"  Unless  he   eau   go  as  far  as  this — which,  for   obvious  reasons, 

'•  he  can    rarely    be  in    a    condition    to    do — it    will   be    legalh- 

"  a.ssnmctl  that    although  the    childbad    breatlied,    it  Iiad  come 

"info   the    world    dead"    (p.  20n,  207).     That  these  quotations 

accurately  represent  the  law   as  propounded  in  England  is  clear 

from   the      authorities    cited   in     Roscoe's    Criminal  Evidence 

(Uth  edition   at   p.    705),     and    from    Halsbm^'s    "  Lmos   of 

Engla7id,  Yolnme  9,  paragraph  ]  155,  and  notes  thereto.     So  far 

as  the  legal  aspect   of  the  question  is  concerned,  the  law  in  this 

countiy  is  somewhat  wider  than  the  English  law  as  explanation 

(3)  to  section  299  of   the  Indian  Penal   Code  provides   that  the 

causing  of   the  death  of   a  child   in  the  mother's    "  womb  is  not 

"  homicide.     But  it  may  amount  to  culpable  homicide  to    cause 

"  the  death   of   a  living    child    if   any   part   of  that  child   has 

"  been  brought  forth,    though  the  child    may  not  have   breathed 

"  or  been  completely  born."     Under   the   English  law  complete 

emergence  is  necessary  to  constitute  the  child  a  human  being. 

But  even  under  the  Penal  Code  it  must  be  shown  that 
the  child  lived,  as  the  explanation  refers  to  the  death  of  a  living 
child.  This  brings  us  back  to  the  crucial  question  whether  in 
the  present  case  the  child  was  living  when  any  part  of  its 
body  had  been  brought  forth.  As  to  this,  according  to  Taylor, 
it  is  possible  that  the  child  breathed  while  still  entirely  in  its 
mother's  womb  end  yet  may  have  died  before  any  part  of  its 
body  had  been  brought  forth ;  and  if  it  is  not  homicide  to 
kill  a  child  in  its  mother's  womb  it  can  hardly  be  urged  that 
it  is  homicide  to  kill  (if  such  an  expression  can  be  used)  a 
child  that  has  breathed  in  the  womb  and  died  while  yet  in 
the  womb  and  has  been  brought  forth  still-born.  The 
hydro  static  test  applied  by  the  Civil  Surgeon  shows  that  the 
child  actually  breathed,  but  it  does  not  in  itself  prove  (so 
far  as  we  can  understand)  that  such  breathing  necessarily 
took  place  after  it  had  wholly  or  partially  emerged  from  its 
mother.     Furthermore,  it   must  be  kept  in   mind  that  J  the  body 
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when  examined  by  tha  Civil  Suro-eon  had  been  exposed  for  some 
seven   days    and  tliat  dnrin<;-  this   period   it  had   been  partially 
consumed   l)y  wild   animals.     Part  of  the  belly  had   been  eaten 
and  accoiding:  to  the  evidence  of  the  Head  Constable  (Obeidallah 
P.  W.  10)  its  head  was  almost  entirely  separate  from  the  body, 
being-  attaclied   to   the   body   by   the   skin   of  the  front  of  the 
neck.     In  these   circumstances  would   the  fact  that   "  the  lungs 
swam  ill    water "    necessai'ily   prove   that   the   child   had   ever 
breathed,   even    in   its   mother's  ".womb  ?     In   the  post  mortem 
repoit  we   uofe   that  the  body  is  described  as  "  fresh,"   and  we 
do  not   lose   sight  of  the   fact   tliat   the   death  took   placa   in 
the   cold   weather.     But  is  it  at  all   improbable,   regard   being 
had    to  the  state  in    which  the  body  was  found,  that  decomposi- 
tion   had    not    begun  ?     If  it   had,    then    the    hydro-static   test 
\ronld    be  of   no   great   value.     As  observed   by  Messrs.  Hehir 
and    Cribble    in    their    work    on    Medical  Jurisprudence,  "This 
"point   of   decompositioD,   however,    is   one    aboat   which   the 
"  medical    witness  may    be  carefully  cross-examined,   because  if 
"  decomposition  has  set  in  at  the  time   of  the  test  being  applied, 
"  the   lungs  will   probably  generate  gases,  etc.,  which  will  make 
"  them  float.     Now  this   is   a  question   which   is   very  seldom 
"  asked,  and,    as  generally  speaking  such   examinations   in  this 
"  country  are   made   twenty-four   or'thirty  hours    after  a   body 
"  has  been   found  when   it  had  probably   been  hidden  for  some 
"  time,  it  is    exceedingly  likely   that   decomposition   may   have 
"set  in  by   the   time   the  examination   is  made.     If  that   is  the 
•'  case,   no  reliance  can  he  placed  upon   the  hydro-static  test,  even 
"  after  the  application  of  pressure  ;  "    (5th  edition,  p.  364). 

The  Civil  Surgeon  in  his  evidence  states  positively  that 
death  was  due  to  asphyxia,  but  liere  again  we  are  left  in  the 
dark  as  to  the  grounds  upon  which  this  conclusion  is  based. 
The  entry  in  the  post  7nor^em  report  is  as  follows  : — "  Actual  cause 
of  death  not  known  but  child  did  not  die  a  natural  death." 
Speaking  with  all  respect  we  find  it  somewhat  difficult  to 
understand  how  it  was  possible  for  the  Civil  Surgeon  to  state 
when  giving  evidence  in  Court  with  such  certainty  that  death 
was  due  to  asphyxia.  Assuming  that  the  child  had  been  bom 
alive,  the  body  when  seen  by  the  Civil  Surgeon  had  been 
partly  eaten  by  animals.  Is  it  impossible  to  hold  in  such 
circumstances  that  death  was  due  to  the  injuries  caused  to 
the  child  by  such  animals  as  it  lay  helpless  and  possibly  half 
dead  on  the  bank  of  the  pond  ?  or,  again,  is  it  beyond  the 
limits  of  p  issibilities  that  the  child's  death  was  due  to  its 
neck  being  cut  by  some  sharp- edged  weapon  ?  The  Head 
Constable  in  his  evidence  states  that  it  appeared   "  as  if  the  J 
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"  neck  had  been  ulmost  entirely  severed  by  means  of  some 
"  sharp-edged  instrument."  It  seems  to  us,  therefore,  that 
there  are  hardly  sufficient  data  to  justify  us  in  concluding  that 
the  cause  of  death  was  asphyxia.  Taking  everything  into 
conclusion  we  are  of  opinion  that  there  is  doubt  whether  the 
child  ever  lived  as  a  human  being  and  the  appellant  is 
entitled  to  the  benefit  of  this  doubt.  We  accordingly  accept 
the  appeal  and,  setting  aside  her  conviction  and  sentence,  we 
acquit  her  and  direct  her  discharge. 

Appeal  accepted. 


No.  30. 

Before  Hon.  Mr.  Justice  LeRossignol. 

THE  CROWN 

Versus 

MUSSAMMAT  NAURATI— (Accused). 

Criminal  Revision  No.  1260  of  1915. 

Criminal  Procedure  Code,  Act  V  of  1898,  sections  iOS  and  413 — right 
of  appeal— where  several  persons  are  sentenced  at  one  trial — sovie  to  imprison- 
ment and  some  to  fine  of  less  than  Rs.  50, 

Held,  that  where  two  persons  are  tried  together  before  a  magistrate  of 
the  first  class  and  one  is  sentenced  to  imprisonment  exceeding  one  month 
and  the  other  to  a  fine  not  exceeding  fifty  rupees,  both  have  a  right  of 
appeal  to  the  Court  of  Session  under  section  408  of  the  Code  of  Criminal 
Procedure. 

9  Cr.  L.  J.  356  (1),  referred  to. 

Case  reported  hy  Major  B.  0.  Roe,  Sessions  Judge,  Amhala  Division, 
loith  his  letter  No.  1144  G.  of  29th  July  1915. 

Nemo,  for  Crown. 

Gokal  Chand  Narang,  for  Accused. 

The  facts  of  tliis  case  are  as  follows  : — 

Mussammat  Naurati  has    been    convicted   of    abetting   the 
enticing  away  of  a  woman  named  Mussammat  Parsanni.     Ishar   • 
Singh  was  also   convicted  and    acquitted  by  the  Sessions  Judge 
on  appeal.     The  woman  is  said  to  have   been  seen   going   away    I 

dence 
away  i 


with  these  two  and  has  not  been  seen   since,    but    the    evidence 
that  these  two  hai 
seems  iusuSicieufc. 


that  these  two  had    anything    to    du    with    enticing    her 


The     accused    on    cuuvictiuu    by    Sardar   Bahadur  Sardar 
Harnam   Singh,   exercising  the  powers  of  a  magistrate    of   the 


(1)  (1908J  9  Cr.  L.  J.  356  (Bo  thaw  v.  Emperor), 
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first  class  in  the  Ambala  District,  was  sentenced,  by  order  dated 
14tli  Jane  1915,  nnder  sections  498/109  of  the  Indian  Penal 
Code,  to  pay  a  fine  of  Rs.  60  only,  or  in  default  to  undergo  one 
month's  simple  imprisonment. 

The  proceedings  are  forwarded  for    revision    on    the    followina 
grounds : —  •>  if 

The  appellant  in   this    case  is  a  man   named    Ishar    Singh 

and  he  has  been    convicted  of   abetting   the   enticing   away   of 

a  woman  named  Mussammat    Parsanni  said  to  be  the  wife   of  a 

man  named  Harnam  Singh-an  offence  under  sections  109-498 

Indian  Penal  Code.     With  him  was   convicted  a  woman   named 

Mussammat  Ifaurati  who  has  been   fined   Rs.  50-a   non-appeal- 
able  sentence.  '■  ^ 

A  man  named  Kaln  was  convicted  in  Patiala  State  of  the 
offence.     Tl,e  facta,    as   alleged   by   the   prosecution,   are   that 
Mussammat   Parsanni   was     married    to     Harnam     Singh    by 
.a«^-a,  and  one  night  she  went  off  and   left   him   and   has    not 
been  seen  s.nce.     She  was  seen  leaving  the  village   that  ni.ht 
.n  company  with  the   accused   and  two   other  persons.     Th°ere 
seems  some  doubt  ,s  to  whether  the  alleged   karew.  ceremony, 
which  ,.,  sa,d  to  have  taken  place,   is  a   marriage  sufficiently 
bmdmg  to  justify  a  conviction  under  section  498,  Indian   Penal 
Code.     But  apart  from   that  it  is,   I   think,   clear   that  the 
evdeuce  agamst  the  accused  is   not  sufficient  to  justify  his 
conviction.     T^o  witnesses  depose  to  having  seen   the   woman 
going  off  at  night  with  the   accused  and  Mnssammat  Naurati 

^^.rT,^  ''"'°'"-     ■^'■"^    '=°"'''    ^'^">^y    Lave  really 

.dent  fled  Mussammat  Nanrati  and  Mussammat  Parsanni   who 

won  d  have  been  all  muffled  up.  Audit  is  curious  that  they 
could  be  certain  of  the  identity  of  Ishar  Singh  and  not  of  the 
other  persons.  I  regard  this  evidence  as  far  from  satisfactory. 
The  magistrate  has  remarked  that  one  person  alone  could  not 
have  enticed  away  Sfussammat  Parsanni ;  I  should  have 
said  It  was  more  likely  one    person  did  it   than  several.     The 

toIrwithT"'^'  '  ir"  '"  ^°-°''  ^™^  f-  ''-  '^-'^ 
olive  with  him  would  tryaud  get  her  to   come  with  as  little 

t  at'h?:^"'^"""""^"''^    P''-'"^-     r   a.n   of   opinil! 

accept  the  appea   and  acquit  him.     Fine   if  paid  to  be  refund- 

Chief  Coua!'  "'''""""''  =^*"-'"'  ""'    be   reported    to    the 

The  Unhr  of  tU  Chief  Cowl  was  delivered  4v- 
SessionTZ"",'-  *'r^°">'— - -"-th   by  the    leained 
petZei  t  ^','     ""°  ""  -<J-"£  conviction  and  acquit  the 
petitionei,  to  whomthe  6„e,  it  recovered  already,  shall  be  refunded. 
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~^ut   in   this     connection,     I     would     point  out  that   the 
liut   in  .  ^  ^    ,  ,    ,      .r._    Sessions    Court  under 

'T  ^'trlS^P—  ^TtZ.  H««  is  .ot  «e„ 

:::7  r-^:rU3,C,..iaalProeea..  code,  .or  tHs  latU. 
eetfon  witUl,olJs  a  right  of  appeal   only  in  eases,  ^.  e.  tnals,     n 

"hill,  the  only  sentence  pass.d  is    imprisonment  o!  one    monO. 

or  less,  or  a  fine  of  Ks.  50  or  less,  or  whipping. 

In  this  case  the  petitioner  was  sentenced  to  pay  »  fine  and  ,n 
the  same  case  or  trial,  Isha,  Singh,  her  co-accused,  was  sentenced 
to  four  months'  imprisonment  and  fine. 

Further,  on  general  griunds,  it  is  not  in  the  fitness  of 
tWngs  that  ;he  Sessions  Judge  should  be  ahle  to  decde  a  case 
!„voWiug  a  sentence  of  four  months'  impr,sonment  and  at  the 
re  time  he  forced  to  refer  to  this  Court  a  pett.r  — e 

■  based  on  the   same  or   closely   similar  incidents.     Gf.  Cr.  L.   ./. 

Stmrts,  Volume  IX,  page  3oC  (1). 

■"V      '  K«i»«on  accepted. 


TiHSirrS^XxMcTBTto  I'.  Enipcror). 


Jinancml  (1Iommi0Bioncr,  Punjab. 

REVENUE  JUDGMENTS. 


No.  1. 

Before  Eon.  A.  H.  Diack,  G.  V.  0.,  Financial  Commissioner. 

LAKHI  AND  OTHERS— (Defendants)— PETITIONERS, 

Versus 
MALIK  DOST  MOHAMMAD  KHAN  AND  OTHERS— 
(Plaintiffs)— RESPONDENTS. 

Revenue  Revision  No.  406  of  1912-13. 
Punjab  Land   Retenue  Act,  1887,   sections  115,  116  -whether  partition 
of  shamUat  can  be  sanctioned  in  face  of  an  entry  in   the  Wajib-ul-arz 
prohibiting  partition. 

Held  that  an  entry  in  the  Wajib-ul-arz  prohibiting  the  partition  of  the 
sharnilat  is  not  necessarily  a  bar  to  partition  and  the  Revenue  Officer  dealing 
with  the  partition  should  himself  decide  whether,  under  the  circumstances 
of  the  case,  the  prohibition  should  prevail  or  not. 

11  P.  R.  {Rec)  1896  d),  and  98  P.  R.  1891  {F.B).  (2).  referred  to, 
also  Rattigan's  Digest  of  Customary  Law,  para.  5. 

Held  also,  that  where  the  Wajib-ul-arz  was  drawn  up  to  suit  a  time 
when  the  land  was  valued  only  for  its  pasture  and  the  conditions  since  then 
had  greatly  changed,  large  areas  having  been  broken  up  for  cultivation  and 
the  number  of  cattle  kept  greatly  reduced  and  there  was  now  a  large  section 
of  the  community  opposed  to  the  prohibition  against  partition  the  Revenue 
officer  was  justified  in  sanctioning  partition. 

Eevision  from  the  order  of  H.  J.  Maynard,  Esquire,  Corumissioner, 
Eatvalpindi,  dated  the  23rd  May  1913. 
Petitioners  J  in  person. 
Fazl  Elahi,  for  respondents. 
The   order   of   the   learned   Financial  Commissioner  was  as 

follows  : —  o    7  \T       1Q14, 

Diack,   F.   C— On  an  application   for   the  partition  of  the    ^nd  l\ov.  i^i-*. 

common  land  of  mauza  Adhi  Sargal  the  Settlement  Officer  by 
his  order  dated  Uth  December  1912,  directed  that  the  partition 
should  be  carried  out  and^should  be  effected  in  a  certain  way. 
An  appeal  was  preferred  to  Hhe'^Commissioner  on  two  main 
grounds  :   (l);that  partitiou>as  contrary  to  the  provi.siona  of  the 

(1)  IIP.B  {Rev.)  1896  (Taja  v.  Tara  Chand). 

(2)  98  P.  R,  1894  (F.  B.)  {Dilsukh  Ram  v.  l^atin  S 
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Wajib  ul-arz  of  the  estate  and  (2)  that  the  measure  of  right 
laid  down  by  the  Settlement  Officer  as  governing  the  method 
of  partition  was  erroneous.  On  these  points  the  Commissioner 
held  in  his  order  dated  May  23rd,  1913,  that  (1 )  as  a  similar 
order  passed  in  regard  to  mauza  Mitha  Tiwana,  directing 
partition  in  spite  of  the  provision  of  the  Wajih-ul-arz  to  the 
contrary,  had  not  been  impugned  by  the  Financial  Commis- 
sioner on  revision,  the  Settlement  Officer's  oi'der  should  stand 
and  (2)  the  Settlement  Officer  having  referred  the  parties 
to  a  civil  suit  as  to  the  matter  of  the  measure  of  right,  if  any 
of  them  contested  his  finding,  there  was  no  reason  to  intei-fere. 
On  2nd  September  1913,  the  opponents  of  partition  filed  the 
present  application  for  revision,  contesting  the  decision  of  the 
Commissioner  on  both  points. 

As  regards  the  second  point  there  is  prima  facie  no  reason 
to  suppose  that  the  decision  of  the  Settlement  OScer  is  erroneous 
and  it  is  open  to  the  applicants  to  contest  the  matter  in  a 
Civil  Court  and  I  therefore  agree  with  the  Commissioner  that 
there  is  no  need  to  interfere. 

As  regards  the  first  point  the  question  whether  a  clause 
in  the  Wajih-ul-arz  prohibiting  partition  is  a  bar  to  partition 
even  when  the  conditions  under  which  the  clause  was  inserted 
have  changed,  does  not  appear  to  have  been  ever  definitely 
decided  in  this  office.  The  case  of  Mitha  Tiwana  quoted  by 
the  Commissioner  is  not  directly  in  point.  It  is  true  that 
partition  was  there  ordered  contrary  to  such  a  clause,  but  in 
the  revision  case  decided  by  Sir  J.  Douie  on  23rd  April  1911, 
the  only  point  for  decision  was  whether  the  area  which  had 
been  reserved  from  partition  in  order  to  form  a  grazing 
ground  was  not  too  large,  the  parties  being  apparently 
agreed  that  the  remainder  of  the  shamilat  should  be  divided, 
and  the  decision  was,  that  the  area  reserved  was  not  too  large. 

In  P.  R.  No.  11,  Rev.  of  1896  (1),  it  was  held  that  the 
question  whether  such  a  clause  should  prevail  was  one  that 
should  be  decided  by  the  Revenue  Officer  dealing  with  the  parti- 
tion case,  and  should  not  be  referred  to  the  Civil  Court,  but  on 
the  merits  of  the  question  no  opinion  was  pronounced.  The 
further  history  of  the  case  shows  that  partition  was  acquiesced 
in  by  all  concerned,  it  being  a  case  where  unculturable  riverain 
land  had  been  made  culturable  by  a  change  in  the  river,  and 
consequently  no  further  appeal  or  application  was  preferred 
to  the  Financial  Commissioner. 

(I)  n  P.R.  {Rev.)  1896  {Taja  v.  Tara  Chand). 
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It  has  been  ruled  in  several  cases  that  statements  or  agree- 
ments in  the  Wajih-ul-arz  relating  to  the  rent  of  occupancy 
tenants  are  binding  only  for  the  term  of  settlement.  And 
P.  R.  No.  98  of  1894<  (1)  is  a  case  whei-e  an  agreement  in 
the  Wajih-ul-arz  was  held  to  be  a  binding  custom  (as  to  haq 
shufa  in  respect  of  a  mortgage  with  conditional  sale).  But 
none  of  these  bears  directly  on  a  clause  prohibiting  partition. 
On  the  other  hand  the  Mitha  Tiwana  case  is  so  far  a  precedent 
that  it  shows  that  by  agreement  among  the  landowners  such 
a  clause  can  be  ignored. 

In  the  present  case  the  wording  of  the  clause,  in  the 
future  tense, — ^'taqsim  nakin  karenge,  hi  charai  mal  maiveshi 
men  nuqsan  hota  hai," — shows  that  it  is  of  the  nature  of  an 
agreement  rather  than  a  custom.  And  even  a  custom  may 
be  abrogated  by  a  custom  (Rattigan's  Customary  Law,  para. 
5).  The  question  is  whether  when  as  in  this  case  there  is 
a  difference  of  opinion  among  the  shareholders  as  to  whether 
the  agi'eement  or  custom  .should  be  enforced,  it  .should  be 
upheld   or  not. 

It  is  matter  of  common  knowledge  that  the  inhabitants 
of  the  Thai  in  which  this  village  lies  have  found  the  cultivation 
of  gram  in  its  hollows  to  be  a  profitable  undertaking.  There 
has  in  consequence  been  a  revolution  in  its  conditions.  The 
whole  wording  of  the  Wajih-ul-arz  shows  that  it  was  drawn 
up  to  suit  a  time  when  the  Thai  was  valued  only  for  its  pasture 
and  the  only  agriculture  known  was  occasional  cultivation  of 
moth,  and  hajra  in  the  kharif  harvest  The  particular  clause 
in  question,  forbidding  partition  because  it  would  be  an  obstacle 
to  grazing,  shows  that  it  was  designed  for  another  period. 
The  tahsildar's  report  shows  that  a  very  large  area  (over 
5,500  highas)  has  been  broken  up  for  cultivation,  that  persons 
other  than  owners  are  largely  taking  advantage  of  the  provision 
in  restraint  of  partition  to  obtain  cultivating  possession  of  portions 
of  the  common  land,  and  that  there  has  been  a  considerable 
reduction  in  the  number  of  cattle  kept  by  the  community.  If  in 
spite  of  all  these  circumstances  a  large  majority  in  interest  of  the 
owners  of  the  estate  were  of  opinion  that  the  condition  of 
the  Wajih-ul-arz  should  prevail  it  might  be  maintained.  But 
when  it  is  contested  by  a  large  section  of  the  community  it 
can  no  longer  be  maintained  as  an  agreement,  and  if  regarded 
as  a  custom   it   may   be  held   to  have    become   inoperative   as 


(Ij  98  P.  R.  1894  (F.  B.)  {Dilsukh  Ram  v.  Nathu  Singh). 
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contrary  to  justice  and  equity,  and  it  is  open  to  the  Revenue 
Officer  dealing  with  a  partition  to  direct  under  section  116 
of  the  Act  that  it  may  be  carried  out  notwithstanding. 


The  application  is  rejected. 


Hevision  rejected. 


No.  2. 

Before  Eon.  Mr.  A.  E.  Diack,  C.  V.  0.,  Financial 
Commissioner. 

LAKHMI  DAS— APPELLANT, 
Versus 
HAYAT  AND  OTHERS— RESPONDENTS. 

Revenue  Appeal  No.  2  of  19:4-15. 

Punjab  Alienation  of  Land  Act,  1900,  secliond{2)— mortgage— conditional 
sale— duty  of  Deputy  Commii^doner  ichere  mortgagor  denies  execution  of 
the  mortgage  or  pleads  payment. 

Held,  that  where  a  mortgage  by  way  of  conditional  sale  is  referred  to 
the  Deputy  Commissioner  by  a  Civil  Court,  or  where  a  mortgagee  applies 
direct,  under  section  9  (2j  of  the  Alienation  of  Land  Act,  and  the  mortgagor 
before  the  Deputy  Commissioner  denies  execution  of  the  mortgage  or 
pleads  payment  of  the  mortgage  debt,  the  latter  must  decline  to  exercise 
the  power  conferred  on  him  by  the  section  and  has  no  jurisdiction  to  decide 
the  objection.  , 

Appeal  from,   the   order   of  Lieutenant-Colonel  F.  Popham  Young, 
Commissioner  of  Rawalpindi,  dated  the  2Srd  September  1914. 

Parties  present. 

The   order  of  the  learned   Financial   Commissioner   was  as 
follows  : — 

lOth  March  1915,  Duck,  F.  C. — Final   order.     In   this  case   the   holder   of  a 

mortgage  deed  of  189.3,  containing  a  condition  of  conditional 
sale  applied  to  the  Deputy  Commissioner,  without  first  taking 
action  under  the  Regulation  of  1806,  to  exercise  hisposver  under 
section  9  (2)  of  the  Alienation  of  Land  Act,  and  the  Deputy 
Commissioner,  without  regai^ding  the  plea  of  the  other  side  that 
the  mortgage  by  conditional  sale  had  been  extinguished  by 
subsequent  mortgage  deeds  executed  in  substitution  for  it, 
directed  the  execution  of  a  new  mortgage  in  form  (a)  section 
6  of  the  Act.  The  learned  Commissioner  on  appeal  held  that, 
in  disregarding  the  plea,  the  Deputy  Commissioner  in  effect 
decided  a  question   which    is  within  the  cognisance  of  a  Civil 
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Court  only  and  he  accordinorly  (decided)  that  t!io  Deputy 
Commissioner's  order  should  be  set  aside.  The  raortgrasree 
appeals  from  the  order  of  the  Commissioner  on  the  ground  that 
the  question  of  the  currency  of  the  mortgage  was  one  for  the 
Deputy  Commissioner  to  decide. 

It  has  already  been  held  in  thiSj.ofBce,  however,  though  no 
ruling  to  that  eifect  has  been  published,  that  the  view  taken  by 
the  learned  Commissioner  is  right.  The  question  arose  in 
connection  with,  a  ruling  of  the  Chief  Court  in]90i3  that  the 
functions  of  a  Civil  Court  under  Regulation  XVII  of  ]  806  are 
purely  ministerial  and  that  the  Civil  Court  has  no  power  to 
determine,  on  an  application  for  the  issue  of  a  notice  of 
foreclosure,  whether  the  mortgage  is  or  is  not  valid  and 
subsisting,  but  has  only  to  issue  the  notice  to  the  mortgagor  or 
make  the  reference  to  the  Deputy  Commissioner  prescribed  by 
section  9  (2)  of  the  Alienation  of  Land  Act.  This  raised  the 
question  whether  on  such  a  reference  being  made  the  function  of 
the  Deputy  Commissioner  was  also  of  a  ministerial  nature  only 
or  whether  it  was  open  to  him  to  deal  with  objections  to  the 
validity  of  the  mortgage.  If  it  is  not  open  to  him  to  do  so  the 
result  may  be  that  a  valid  moi^tgage  executed  by  the  Deputy 
Commissioner  under  section  9  (4)  of  the  Act  may  be  substituted 
for  one  that  has  been  satisfied  already  or  one  that  has  never 
been  valid  at  all.  It  was  decided,  however,  by  Sir  James  Douie 
on  certain  cases  referred  from  the  Rohtak  district  that  the 
function  of  the  Deputy  Commissioner  is  limited  in  the  above 
manner  and  that  the  only  matters  which  he  may  decide  are  the 
amount  which  may  be  reasonably  allowed  as  due  on  the 
mortgage  and  the  period  of  the  new  mortgage.  If  then  a  case 
is  referred  to  the  Deputy  Commissioner  by  a  Civil  Court  under 
section  9  (3)  of  the  Act  and  if  the  mortgagor  on  appearing  before 
the  Deputy  Commissioner  denies  execution  of  the  mortgage  or 
pleads  payment  of  the  mortgage  debt,  the  Deputy  Commis- 
sioner must  decline  to  exercise  the  power  conferred  on  him  by 
section  9  (2).  The  Civil  Court  must  then,  in  exercise  of  its 
ministerial  function  under  section  (8)  of  the  regulation,  issue  a 
notice  to  the  mortgagor  informing  him  that  the  mortgage  will 
be  foreclosed  if  he  does  not  redeem  within  one  year.  By  raising 
a  false  plea  before  the  Deputy  Commissioner,  a  mortgagor  loses 
the  benefit  of  section  9  (2)  of  the  Act.  But  if  his  plea  is 
genuine  then  as  the  notice  issued  by  the  Civil  Court  does  not 
take  effect  for  one  year  the  mortgagor  has  ample  time  to  bring 
a  Civil  suit  for  a  declaration  that  the  mortgage  is  invalid  or  has 
been  redeemed. 
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So  also  when  the  mortgagee  applies  direct  to  the  Deputy 
Commissioner  under  section  9  (2)  of  the  Act,  without  first 
applying  to  the  Civil  Court  under  the  Regulation,  and  the 
mortgagor  denies  that  the  mortgage  is  in  force,  the  proper 
course  is  for  the  Deputy  Commissioner  to  decline  to  take  action 
under  section  9  (2)  and  to  leave  the  mortgagee  to  foreclose 
under  the  "Regulation  or  sue  in  the  Civil  Court  for  the  money 
due. 


The  appeal  is  rejected. 


Appeal  rejected. 


No  3. 

Before   Eon.  Sir  M.  W.   Fenton,    K.   C.  S.   I,  Financial 

Commissioner. 
YIR  SINGH  AND  SAMAND  SINGH— (Plaintiffs)— 

PETITIONERS 
Versus 

KALA   SINGH— (Defendant)— RESPONDENT. 

Revenue  Revision  No.  85  of  1914-15. 

Government  Tenants  {Punjab)  Act,  III  o/1893,  section  8— agreement 
to  admit  others  to  a  share  in  the  tenancy — void— Indian  Contract  Act, 
IX   of  1872,  section  23. 

Held,  that  an  agreement  by  a  Government  tenant  admitting  others  to 
a  share  in  his  tenancy,  without  the  previous  consent  in  writing  of  the 
Financial  Commissioner,  vide  sections  of  the  Government  Tenants  (Punjab) 
Act,  is  void  under  section  23  of  the  Indian  Contract  Act. 

I.  L.  R.  10  All.  577  (1),  I.  L.  R.  12  Bom.  422  (2),  7.  L.  R.  7  All. 
511  (3),  I.  L.  B.  7  All.  878  (4),  I.  L.  R.  20  All.  219  ^5),  I.  L.  R.  30  All. 
38  (6),  and  8  P.  R.  {Rev.)  1913  (7),  referred  to. 

58  P.  R.   1913  (8),  disapproved. 

Bevisioii  from  the  order  of  H.  A.  Gasson,  Esquire,  Commissioner, 
Lahore  Division,  dated  the  6th  January  1913. 

Kharak  Singh  for  Petitioners. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  : — 

7th  May  1915  ^^^  ^^'  ^'  ^^nton,  F.  C. — The    defendant,  Kala   Singh,   is 

tenant  under  Government  of     a  colony   grant    of     1|    squares 

(1)  flSSS)  I.  L.  R.   10  All.  577  (Debi  Prasad  v.  Rup  Ram). 

(2)  (1887)    I.  L.  R.  12  Bom.    422    {Hormasji  Motabhai   v.  Pestanji 

Dhanjibhai). 

(3)  (1885)  I.  L.  R.  7  All.  511  {Dvrga  v.  Jhinguri). 

(4)  (1885)  I.L.  R.  7  All.  878  (F.  B.)  (Jhinguri  Tewariv.  Durga). 

(5)  (1897)  I.  L.  R.  20  All.  219  (F.   B.)   {Kashi  Prasad  v.    Kedak 

Nath  Sahu). 

(6)  (1907)  I.  L.  R.  30  All.  38  {Radha  Bai  v.  Kamod  Singh). 

(7)  8  P.  R.  (Rev.)  1913  {Mohammad  Nasir  Khan  v.  Farid). 

(8)  58  P.  R.  1913  (Hussain  Khan  v.  JahanKhan). 
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in  the  Chunian  Colony.  The  plaintiffs  in  this  case,  Vir  Singh 
and  Samancl  Singh,  are  his  brothers.  The  plaintiff  in  Revision 
Case  ITo.  86  is  a  third  brother,  (/handa  Singh.  The  facts  in 
the  two  cases  are  the  same  and  will    be  dealt  with  in  one  order. 

The  defendant,  Kala  Singh,  associated  his  three'  brothers 
with  him  in  the  breaking  up  and  cultivation  of  the  land 
included  in  the  Government  grant.  He  now  seeks  to  eject 
his  brothers  and  the  present  suit  is  brought  by  the  latter 
to  have  the  notice  of  ejectment  cancelled.  The  first  Court 
decreed  cancellation.  The  Assistant  Commissioner  of  Kasur, 
exercising  the  powers  of  a  Collector,  accepted  defendant's 
appeal  and  set  aside  the  decree  of  the  first  Court.  He  also 
remanded  the  case  to  the  first  Court  for  a  decision  as  to 
the  amount  of  compensation  on  ejectment  to  be  awarded  to 
plaintiffs.  The  plaintiffs  appealed  to  the  Commissioner  who 
declined  to  intei-fere  with  the  Collector's  order.  They  now 
apply  to  this  Court  on  the  Revision   side. 

The  plaintiffs,  apart  from  a  point  as  to  the  existence 
of  the  relationship  of  landlord  and  tenant  between  the 
parties,  ;vhich  will  be  dealt  with  below,  rely  chiefly  on  a 
deed  of  agreement  executed  in  their  favour  by  defendant 
shortly  after  the  land  had  been  allotted  to  the  latter  by  the 
Cclonization  Officer. 

The  following  is  a  translation  of  this  deed  of  agreement 
which  was  executed  on  8th  July  1905  : — 

"  I,  Kala  Singh,  son  of  Amir  Singh,  caste  Kambo  Mutti, 
"  resident  of  Mauza  Killa  Ganja;  Tahsil  Chunian,  do  hereby 
"  declare  that  in  chak  No.  41  of  Rakh  Shaikhoo  I  have 
"been  granted  one  square  of  land  and  half  a  square  divided 
"  diagonally  measuring  about  58  ghumaons.  I  had  promised 
"  to  my  full  brothers  Chanda  Singh,  Samand  Singh  and 
"  Vir  Singh  of  Mauza  Killa  Ganja  of  the  Chunian  Tahsil 
"  that  when  I  should  be  granted  land  by  Government  I 
"  would  occupy  one  half  of  the  grant  and  the  other  half 
"  would  be  occupied  by  all  the  three  persons  Chanda  Singh, 
"  etc.  I  have  now  executed  this  deed  of  agreement  to  the 
"  effect  that  the  said  Chanda  Singh,  Samand  Singh  and  Vir 
"Singh  will  be  considered  as  entitled  to  one  half  of  the 
"  grant  by  Government  in  the  same  way  as  I  would  be.  In 
"  short  they  shall  pay  all  the  cesses  in  respect  of  their 
"half  share  and  shall  receive  the  produce  thereof.  I  will 
"not  object  to  it  in  any  way.  If  I  should  try  to  eject 
"  them  for    any  reason  the  said  persons    will  be  at  liberty 
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"to  take  from  me  tlieir  damages  in  respect  .of  half  the 
"  land  at  the  rate  of  per  ghumaon.  1  will  have  no  objection 
"  to  it.  I  have  therefore  executed  this  agreement  so  that 
"  it  may  serve  as  authority.  Dated  8th  July  1905  corres- 
"  ponding  to  25th  Har  Sambat  1962." 

Witnesses — 

(Sd.)    Chuha,  son  of  Kishen 
of  Khudian.  Thumb  impression  of  Kala 

(Sd.)    Sham  Singh,   sou  of  Singh,  aged  45. 

Lai  Singh  of  Khudian 

The  Collector  has  held  this  agreement  to  be  invalid 
with  reference  to  the  terms  of  the  Government  Tenants  Act 
1893,   section  8,  which  provides  as  follows  : — 

"  The  right  or  interest  vested  in  a  tenant  by  or  under 
"  this  Act  shall  not  be  capable  of  being  attached  or  sold 
"  in  execution  of  a  decree  or  order  of  any  Court  or  in  any 
"  insolvency  proceedings,  nor  shall  they  or  any  of  them, 
"  without  the  previous  consent  in  writing  of  the  Financial 
"  Commissioner,  be  transferred  or  charged  by  any  sale,  gift, 
"  mortgage  or  other  private  contract." 

As  no  written  consent  of  the  Financial  Con;missioner 
was  given  to  the  alienation  which  the  agreement  of  8th 
July  1905  was  intended  to  effect,  Mr.  Harcourt  holds  that 
it  is    invalid    and  cannot  be  recognised. 

Now,  if  the  case  is  to  be  governed  by  the  ruling  of 
the  Chief  Court  in  Hussain  Khan  versus  Jahan  Khan  (No. 
58  Punjab  Record,  Civil,  of  1913)  (1)  it  must  be  admitted 
that  the  agreement  under  consideration,  in  a  suit  between 
the  parties  to  the  agreement  (Government  not  being  a  party) 
cannot  thus  be  treated  as  invalid.  In  that  case  also  section 
8  of  the  Government  Tenants  Act,  1893,  was  pleaded  as  a 
bar,  but  Mr.  Justice  Robertson  held  that  the  agreement  was 
valid  and  that  as  between  the  parties  section  8  of  the  Act 
mentioned  was  no  bar.  It  was  added,  however,  that  the 
decision    was   not   binding   upon   the  Financial  Commissioner. 

This  ruling,  if  it  is  to  be  generally  followed,  will  have 
a  far-reaching  effect.  Not  only  in  the  Chunian  Colony,  but 
in  the  Chenab  and  Jhelum  Colonies,  and  in  the  new  Colonies 
of  the  Triple  Canal  Project,  Government  has  created  and 
is  creating  tenancies  which  are  subject  to  the  prohibition 
against    transfer    contained   in   section   8   of  the     Government 

(I)  58  P.  R.  1913  {Hussain  Khan  v.  Jahan  Khan). 
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Tenants  Act,    1893,  and  the  corresponding  section  (section    19) 

of  the  Colonization  of  Government  L  mds   Act,  ]  912.     The  object 

and  intention     of   sach   a     prohibition    are    obnons.     On   the 

one  hand    Colonists  are    selected  individuals   possessing   certain 

qualifications      If   a  seleot-d  Colo.i.t  were,  without",  permission, 

to  transfer  his  land   to   a  person   not  possessing  tTie    requis.te 

qualifications     the    policy     governing    colonization     operations 

mio-ht   be  defeated.     Again   it   is  part  of   the  policy  governing 

colonization     to    allot     holdings    of  a     certain    minimum    size. 

The   evils  of  small   holdings  in  the    more   congested   districts 

of  the     Province   were    very   present  to    Government   at   the 

time   it     was  decided    to    allot   only    in   holdings    of  a   fairly 

lar^e   size.     In   time     subdivision    of    holdings    will     come    in 


consequence  of  successions  by  inheritance,    bat    this 
be   retarded   for  a    generation  or   more   if,   to  start  witT,    the 
unit   of   allotment    is  a   large  one.     A  few  excepUo.u  occurring 
in   the  practical   operation  of  the  foregoing  proh  LiLions  against 
transfer   might   not    have  any  material  effect    u,on  the    general 
policv,    but     it     is     obvious    that   a  ruling     such   hs    that    m 
mcssain    Khan   versus  Jahan    Khan    must   stimulate   transfers 
in  contravention  of   the   statutory    provisions  of    the   Acts   of 
1893     and     1912,     and    that     upon  the    executive   officers  of 
Government    will   be   thrown    the   invidious    and   burdensome 
task     of    stepping   in   and     ejecting   the  alienees,   who    ought 
not  to   be   in   possessi  m  if    ihe  prohibitions   against     transfer 
contained   in  the  two  Acts  are  observed. 

It    becomes    very     necessary     therefore     to   examine   the 
grounds  upon  which  Mr.   Justice   Robertson's  ruling   is  based 
The  learned  Judge  refers  to  section  23  of  the  Indian  Contract  Act 
but  he   does    so   only  in  connection  with  a  contention  advanced 
in   the     suit  before     him   that   an  agreement    of    the    nature 
therein  propounded   was   fraudulent.     He    did   not   notice    the 
pounds   mentioned   in   the    same    section  which  really  operate 
To  invalidate   any  agreement  of  the  kind      Section  23  provides 
that  every  agreement  of   which     the  object  or    consideration 
i.  unlawful  IS   void,  and   it   further  provides  that  the    object 
or  consideration  is  unlawful  if,  mter  alia  :— 

It  is  forbidden  by  law  ;  or  , ,  j  r     f 

is   of    such  a  nature   that,   if   permitted,  it   would  defea^ 

the  provisions  of  any  law  ;  or 

the   Court  regards  it  a^  opposed  to  public  policy. 

The'  following  illustration  is  appended  to  the  section  as 
a  sample  of  an  agreement  which  would  <' defeat  the  object 
of  the  law." 
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(i)    "  A's  estate  is   sold  for  arrears    nf  .. 
"of  an    Act  of  the    le.islat.r.   T    \    I  "   "^^'^  ^^'  P^'^^^^^^s 

"from  purchasingthe  e  t  B     ^  ^  '''"""  "    ^"'^'^^^^ 

••t.e  ^^r...or:.j  ::^  ,^'^z;t^::i  ^'^^'^^^^^^ 

"frona  him  the    price    which  B   has  paid     The  f  "''°''  ''''^'^"^ 

"renders  the  transaction    in  effJlu       !  "^''^^^^^^^  is  void,  as  it 
"so  defeat  the  object  of  the  iJ:      '     '""'"^  ''  '''  ^^^-^^--^  -^  -Id 

Now    we   are   not   without  guidance   in  therulin.3  of  th« 
High    Courts  as   to   the   scope  and   meaning  of  thpf  1 
of  section  23   of   the   Tontract  A.f     1    T^         these  clauses 
the   objects    of  statu  tor;  e"^^^^^        ^^^'^^^  '^  -%-^ 
been   held   to   be   void  under   fT  J"^'"'^'^'^  ^'hich  have 

.J,f,   ^    -   -^'.of   an    PW     CWt".l  ;w  ^^^^^^ 
^^......    ^..,   a    -.erof  ashareinanE..:::.^^,:- 

il/o/a/>^n   versus    Peshinu    Dha^mbhai)     .  f.        f       .  ^^'^'""^-^^ 

^./.    L.   R.  20  All.  <^'^other   versus    Jhwgun    and  others-    an,!  7r    /     L    ^^"'^^«««^ 

prietor   m    contravention    of   section    ^   r.f   *i      t,  ^ 

,v— «.e  ..,..3  ..ass.  inTi^t:::^:'^ 

t..e    object  of    the  la..     le  ,,     ^po,,,,,;^,  ^     f^;^"^ 

transfer   m   contravention   of   section   «  nf  f>,    r.         /^^''^^  ^ 

AC   1893o..secHo,U9  o,  tHe  So^^ l^^^f. 'rt 

No.  8,  P.  iJ.  r/Jcr.)  on   similar  grounds      On  f,  c,-,.,-!  ^^  ^o^^ 

that    an  agreement     providing  for  the     sale    7'       r'^"'^' 

in   contravention   of  the   proliona  ^.TyiU^fs.r'^ 

void  nnder  section  33  of  the  Contract  Act.  "^"^ 

In   ff„,«-,.  Khan  versus  /aA™  ff  A™  Mr  Justice  B  ,,    . 

onnds   an   argument  on  the    analogy  of  transfer,  h  "'' 

tenants.  But  t' ere  is  in  ,.„,!■.  ^^  ""'"''"^^ ''3' occupancv 
Tenancy  Act  does  no  enac  fhat"  t*"''^  '"'  ^™i^^ 
tenants  without  the  consent  o  the  l^f "  "'  "^""""-^ 
It   on,,    provides    (section   60)      h       suet  Z"^"  "^    '^''■ 

^MatU      They     are   voidable     onl  '     t     the""    ^    '''^"    "' 
— ^^^^  oDiy   at     the   instance   of    the 
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laudlord  As  between  the  parties  therefore  tbey  hold  good 
and  are  valid  unless  and  until  they  are  invalidated  by  tbe 
landlord  An  agreement  on  the  other  hand  of  which  the 
object  is  nnlawful  as  explained  in  section  23  of  the  Contract 
Act  is    void   ah  initio. 

It  is  hardly  necessary  to  notice  the  ruling  in  All  Mardan 
V.  Bakar  Khan  (1)  which  is  referred  to  by  Mr.  Justice 
Robertson  in  Hussain  Khan  Jahan  Khan.  That  ruling  amounts 
to  nothing  more  than  that  there  is  no  special  procedure 
open  to  the  Revenue  authorities,  coi  responding  to  section  21 A 
of    the    Land    Alienation    Act,    whereby   the    Civil    Appellate 

Courts  can  be  moved  by  the  Deputy  Commissioner  for  the 
I'evis'on     of    a    decree    which   gives    effect    to    an    agreement  in 

contravention  of  section  8  of  the  Government  Tenants  Act,  1893. 

Holding  therefore,    as      I  do,   that   the    agreement  of   Sth 
July  is  void    and    was    void   from      the    stait,    it   is     necessary 

to    determine    the  question   as   to    the  status  of  the  parties. 

*******  * 

[  The  remainder  of  the  judgment  is  not  required  for  the  purpose 
of  this  report.— Ed.  ] 

Revision  rejects   . 


No.  4. 

Before  Bon.  Sir  M.   W.  Fenton,  K.C.8.L,  Financial 
Com  missioner,  Punja  h . 

SOHNA  AND  ALLAH  LOK— (Defendants)— 
APPLICANTS, 

Versus 

KHAWAJA  AND  OTHERS— (Plaintiffs)  — 
RESPONDENTS. 

Revenue  Revision  No.  227  of  1914-15. 

Punjab  Tenancy  Act,  XVI of  1887,  sections  4  (15)  and  5  (l)  td)-~whether 
viujawars  of  a  khaagah  enjoying  a  muafi  are  jagirdars. 

Held,  that  an  assignee  eajoying  a  muafi.  granted  by  the  village  proprietors 
for  the  maiatenance  of  a  khangah  is  not  a  "  jagirdar  "  within  the  meaning  of 
sections  4  (15;  and  5  (1  >  {d)  of  the  Paojab  Tenancy  Act,  but  is  excluded  [from 
that  definition  as  being  a  "  village  servant." 

12  P.  R.  1878  ^2)  and  4  P.  R.  iRev.)  1901  (3),  distinguished. 


(1)  13  P.  R.  1913  {Ali  Mardan  v.  Bakar  Khat.) 

(2)  12  P.  R.  1878  (Rattan  Singh  v.  Faiju  Shah). 

(3)  4  P.  R,  {Rev.)  1901  {Dogar  Mai  v.' Secretary  of  [State). 
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Revision  from  the  order  of  ]V.  Eenouf,  Esquire,  Commissioner 
of  Bawalpindi,  dated  the  \Zth  May  1915. 

The  order  of  the  learned  Financial  Commissioner  was  as 
follows  :— 

\9th  August  1915.  Sir  M.  W.  Fenton,  F,  C— The  only   question  which  I  need 

consider  among  those  raised  by  this  revision  application  is 
whether  the  assignee  enjoying  a  mnafi  granted  for  the  mainten- 
ance of  a  khangah  is  a  "  jagii'dar  "  within  the  meaning  of 
section  4  (15)  and  section  5  ( 1 )  (<i )  of  the  Panjab  Tenancy 
Act,  or  is  excluded  from  that  definition  as  being  a  "  village 
servant."  The  issue  thus  raised  is  clearly  put  in  the 
following  extract  from  the  judgment  of  the  learned  Commis- 
sioner :  — 

"  The  principal  point  for  decision   is  whetlier   the   persons 
in  charire  of  this  khangah,  Haji   Suleiman,  are    village  servants. 
If  they  are  village  servants,    then  they  are  not  "  jagirdars  "  as 
defined  in  section  4  (15)  of  the    Tenancy  Act.     I  consider    that 
there  is  great  force  in   the   line   of  argument    put   forward   by 
Major  Coldstream,  in  spite  of  the  fact  that  in  P.  B.  12  of  1878  (I) 
a  tahiadar  has   been   regarded   as    a   muafidar  or  jagirdar,  and 
that;in  P.  P.  4  of^  1904  (2)  an  assignee  of  land  revenue  for  the 
maintenance    of  a    thakardaioara  was  granted  occupancy   rights 
under  section  5  (I)  (d)    of   the   Tenancy    Act.    As  regards    the 
first  ruling,  which  was  under  the  old    Act,    I    would   note  that 
the  term  jagirdar    was   not   defined   in  the   old  Tenancy    Act, 
XXVIII  of  1868      The  point  as  to   whether  the   tahiadar  was 
a  village  servant,  and  as  suc^h  not  entitled   to    the   status   of   a 
jagirdar  in  claiming  occupancy    rights    was   not   discussed.     In 
P.  P.  4  of  1904  (2)  the  proprietor  of  the    land  was  the    Crown, 
and  here  again  the  point  now  in  issue   was  not  discussed.     The 
position  of  Government  as  a  proprietor  of  land   in   respect  of  a 
thakatdawara  in  its  estate  would  perhaps  be  somewhat  different 
from  that  of  the  privatejproprietors  of  a  village  in  respect   of  a 
khangah. 

'*  Taking' the  present  case  on  its  merits  the  mujaivars  were 
required  to  keep  the'khangah  in  repair  and  to  serve  travellers 
giving  them  a  smoke  and  water  and  generally  attending  to 
their  needs.  It  was  in  return  for  this  service  that  the  village 
proprietors  gave  them  certain  land  rent  free  as  regards  cash 
or  payment.  But  the  land  was  not  actually  rent  free,  as  the 
rent  was  a  service  rent.  I  am  strongly  of  the  opinion  that  the 
mujawars'    status   was  that  of   the   servants    of     the    village 

(1)  12  P.  B..1878  (Rattan  Singh  v.  Fajju.  Shah). 

(2)  4  P.  R.  (Rec.)  1904  {Bogar  Mai  v.  Secretary  of  State). 
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proprietors.  These  .felt  bound  to  arrange  for  the  discharge  of 
certain  offices  at  the  khangah  and  they  employed  the  appellants 
for  this  purpose.  I  agree,  therefore,  with  Major  Coldstream 
that  these  viujnwars,  the  appellants,  were  servants  of  the 
village  proprietors  and  that  they  do  not  possess  the  status  of 
jagirdars  under  section  4  (15)  of  the  Tenancy  Act  " 

Of  the  two  judgments  cited  by  the  Commissioner  the  first, 
No.  12  P.  E.  (Civil)  of  1878  (])  may  be  disregarded,  because 
under  the  Tenancy  Act  of  1863  miiafldars  who  were  village 
servants  were  not  excluded  from  the  definition  of  "  jagirdar." 
It  is  true  that  in  No.  4,  P.  It.  Revenue  of  1904  (2)  the  assignee 
of  land  revenue  for  the  maintenance  of  a  thakardawara  was 
granted  occupaacy  rights  under  section  5(1)  (cZ),  but,  as  noticed 
by  the  Commissioner,  the  point  was  not  discussed  whether  a 
person  in  that  position  could  be  regarded  as  a  "  village  servant." 
In  addition  to  the  reasons  given  by  tlie  Commissioner  for  distin- 
guishing that  case  from  the  present  it  may  be  mentioned  that 
the  claimant  to  the  status  of  jagirdar  in  1904  was  a  descendant 
of  the  original  founder  of  the  thakardawara- 

The  real  point  in  the  present  case  is  whether  service  of  a 
religious  or  ^wasi'-religious  character,  such  as  that  performed 
by  the  custodians  of  a  village  khangah,  is  to  be  regarded  as 
bringing  the  persons  responsible  for  such  service  within  the 
category  of  "  village  servant,"  so  as  to  exclude  them  from  the 
definition  of  "  jagirdar."  I  have  no  hesitation  in  accepting 
the  views  of  the  Collector  and  Commissioner  on  this  point. 
AVhen  the  present  Tenancy  Act  was  under  consideration  as  a 
Bill,  the  Lahore  Committee,  appointed  to  revise  and  redraft  the 
Bill,  reported  as  follows  with  reference  to  the  definition  of 
"  jagirdar  "  :  — 

"  The  words    '  other  than  a    village   servant  '  have   been 

inserted  because  small  assignments   have   often    been 

made   to   priests    and     menials   in   consideration   of 

village  service,  and  we  do  not  consider    such    persons 

to  be  equitably   entitled   to   rights    of   occupancy    in 

plots  so  held  by  them." 

This   seems  conclusive.      The     muafi   in    the  present  case 

was  originally  granted  by  the  zamindars  of  the  village   for  the 

service  of  the  khangah.     I  must  hold  that  the  defendants  Sohna 

and   Allah  Lok   are  "  village   servants  "  and   as   such    are   not 

entitled  to  be   treated  as  "  jagirdars  "  or   ex-jagirdars   for   the 

purpose  of  section  5  (1)  {d)  of  the  Tenancy  Act. 

Revision  application  rejected 

(1)  12  P.  R.  1878  {Rattan  Singh  v.  Fajju  Shah). 

(2)  4  P.  B.  (Rev.)  1901  (Dogar  Mai  v.  Secretary  of  State). 
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No.  5. 

I  efore  Bon.  Sir  M.  W.  Fenton,  K.C  S.L,  Financial 

Commissioner. 

KHAUIM  bUSSAIN  KHAN— (Defendant)— APPLICANT, 

Versus 

MUSSAJIMAT  :MURAD  BIBI— (Pj.aintifp)  - 
RESPONDENT. 

Revenue  Revision  No.  233  of  1914-15. 

Indian  Limilntion  Act,  IX  of  1908,  article!,  36,  G2,  109,  115.  120  - 
limitation— suit  by  co-sharer  for  a  share  in  profits— Punjab  Tenancy  Ad, 
XVI  of  1887,  section  77  (3)  (k). 

Held,  that  a  suit  bj'  a  co-sharor  in  a  holding  under  section  77    (3;  (k 
of  the  Punjab  Tenancy  Act  for  a  share  of  the   profits  is  governed  by  artiolr 
120  of  the  Indian  1  imitation  Act. 

/.  L.  R.  23  Cal.  793  (I),  I.  L.  R.  28  .1//.  161  C2;  and  7.  L.  ft.  .•'.7  .u,. 
318  (3),  referred  to. 

Revision  of  the  order  of  P.  J.  Fagan,  Esquire,  Commissioner  of 

Jullundur,  dated  the  i.9th  June  1915. 

'I 

Fazl-i-Hnssain,  for  Applicant. 

Badri  Das,  foi'  Respondent. 

The  order  of    the  learned   Financiil    Commissioner  was    as 
follows  :  — 

8^^  October  19\^.  S''''  ^^    ^^-    ^^exton,  F.  C. — Both,     i-evision     applications, 

Nos.  233  and  25  !,  will  be  disposed  of  in  this  order. 

This  is  a  suit  by   one  co-sharer,  Mussammat   Mnrad  Bibi, 
against     smotlier     co- sharker,  Khadim     Hussain,      her  deceased 
husband's  brother,  for  her  share  of  the   produce   of  a  joint  hold- 
ing  for    twelve    harvests      The  plaintiff  has  obtained  a  decree, 
the  amount   of    which    as  fixed    by    the    appellate   order   of  the- 
Commissioner  is  Rs.  6,000.     This   sum    is    decreed  in  respect  of 
plaintiff's  share  of  the    produce    of     six  years — twelve  harvests- 
Both  parties  apply  for  revision  on    the    ground  that  the  amount 
so    decreed   is  too  mucdi  or  too  little,  and  that  wrong  methods  of 
appraisement  and  calculation    have  been    followed   in    fixing  it. 
None  of  tlie    arguments    advanced   in  this   connection    however 
seem  to  me  to  establish  any  valid  ground  for  exercising  revisional 
powers      I  shall  confine  myself    therefore  to  the    plea    that   the 
plaintiff's  claim  is  barred  by  limitation  in  respect  of  the  first  three 
years  of  the  period  to  which  her  suit  relates.    In  other  words  it  is 

(I)  (1896)  /.  L.  R.  23  Cal.  799  {Watson  and  Co.  v.  Ram  ChandDutt\ 

(2;  (1905j  1.  L.  R.  28  All.  161  {Phani  Singh  v.  Nawab  Singh). 

(3)  (1915)  /.  L.  ft.  37  All.  318  {Parsotam  Rao  Tantia  v.  Radha  Bai). 


K        The  Punjab  record 
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